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MEMORANDUM. On the twenty-second day of September 1866, Hon. Jonn WELLS, of 
Chicopee, was appointed a justice of this court, in place of Mr. Justice Dewry, deceased, 
and took his seat on the bench on the first day of this term. 


Moses Knapp vs. Dovetas Axe Company. 


If a bill in equity against mill-owners, who have a right by grant to raise the water by 
means of their dam to a certain height, alleges that the defendants threaten to raise the 
water “by means of flash-boards placed on said dam from twelve to fourteen inches 
above the height of the dam and above the height specified in the conveyance aforesaid,”’ 
and prays for an injunction against “ raising or maintaining the water of said stream, by 
means of flash-boards or otherwise, above the height mentioned in the deed aforesaid and 
the height of the permanent dam,” relief may be granted by ordering the removal of 
flash-boards which were on the permanent dam at the time of the filing of the bill, and 
enjoining the defendants against their future use. 

The acceptance of a mere grant, to the owner of a mill privilege, of the right to flow land 
above to a certain extent, which is defined in the deed, without any words binding the 
grantee to confine himself to that limit, will not deprive him of his right under the mill 
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acts to flow the land beyond; and building a dam which does not exhaust the privilege 
conveyed by such grant will not prevent the grantee from subsequently, within twenty 
years, availing himself of the residue thereof. 

A grant to the owner of a lower mill privilege of the right to flow land ahove, by means of 
a dam, to any extent to which he may raise the water “ without interfering with the pres- 
ent legal rights ’’ of owners of an upper mill upon the same stream, gives the right to flow 
only so far as could, at the time of the grant, be done without impeding in any degree the 
works of the upper mill. 


Bitt in equity alleging that on the 8th of September 1845 
the plaintiff, being the owner of certain land bordering on Mum- 
ford River, conveyed to Warren Hunt “the right and privilege 
to flow and cover with water any land of the said Moses Knapp 
which the said Warren Hunt may flow and cover with water by 
means of a certain dam which the said Warren Hunt is about 
to erect below the ‘ Lower Privilege,’ so called, and for the pur- 
pose of better supplying the same with water, to any extent to 
which the said Warren Hunt may raise or maintain a head of 
water by means of said dam without interfering with the present 
legal rights of the Douglas Manufacturing Company on Mum- 
ford River, immediately above said ‘ Lower Privilege.’ It is not 
intended by this deed to convey the right to flow the land of any 
person except the land of the said Moses Knapp, and this con- 
veyance is made subject to the legal rights of all other persons 
whose lands may be flowed by means of said dam.” ‘The bill 
further alleged that thereafter, in the same year, Hunt erected a 
permanent dam and raised water thereby and flowed the prem- 
ises as far as could be done without interfering with the legal 
rights of the Douglas Manufacturing Company ; that thereafter 

_ the plaintiff erected another mill on said land and now uses the 
same; that Hunt thereafter conveyed his title and rights to the 
defendants ; that the defendants have no other or further right 
to flow the plaintiff’s land than that above set forth; yet they 
threaten to raise the water by means of flash-boards placed on 
said dam from twelve to fourteen inches above the height of the 
;dam, and above the height specified in the conveyance aforesaid, 
which flowing will set back the water upon the plaintiff’s land 
and destroy his mill. The prayer was for an injunction against 
raising or maintaining the water of said stream, by means of 
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flash-boards or otherwise, above the height mentioned .in the 
deed aforesaid, and the height of the permanent dam. 

The answer denied that the perranent dam erected by Hunt 
raised the water and flowed the premises as far as could be 
done without interfering with the legal rights of the Douglas 
Manufacturing Company, but averred the contrary, and alleged 
that Hunt, immediately upon the erection of said dam, placed 
flash-boards thereon of the same height as those upon the dam 
at the time of filing the bill, and that the same, or others of the 
same height, have remained thereon ever since; that these flash- 
boards do not raise the water to interfere with the rights of the 
Douglas Manufacturing Company, or flow the land of the 
plaintiff more than they are entitled to flow it under said deed ; 
denied that they have no other right to flow the plaintiff’s land 
than that granted by said deed, and averred that they have a 
right to flow the same under the mill acts; admitted the erec- 
tion of the plaintiff’s mill, but averred that this was after Hunt 
had raised his dam and the water to their present height; and 
denied that they have threatened to raise the water above the 
height of the dam, and above the height specified in the deed, 
or have purposed to put on any additional flash-boards. 

It was conceded that in the year 1846 the defendants’ prede- 
cessor erected a dam, either with or without flash-boards, across 
Mumford River, called the Gilboa dam, which subsequently at 
various times was raised by means of flash-boards of different 
heights until the height of thirteen inches above the permanent 
dam was reached, which is the height of the present flash-boards 
maintained by the defendants. The time when the height of the 
dam was so increased was a matter in dispute between the par- 
ties. It was also conceded that in 1852 the plaintiff erected his 
mill on the stream above said dam. The defendants have no 
intention of raising the flash-boards above the height at which 
they were when the bill was filed. 
~ The court thereupon directed the following issue to be tried 
by a jury: “ Have the defendants raised the water by means of 
their Gilboa dam since the commencement of the plaintiff’s 
mill, higher than they had before, and if so, how much?” ‘To 
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which the jury replied, “ Yes, six inches.” The defendants ob- 
jected that no such issue could be raised under the bill, but the 
objection was overruled. 

It was conceded also that such raising would set back the 
water to that extent upon the plaintiff’s mill. 

The cause then came on for further hearing, before Colt, J., 
when the plaintiff introduced in evidence a deed from Job 
Knapp, of whose remaining land he was the heir, to Richard 
Olney and others, under which the Douglas Manufacturing 
Company claim their rights, of a tract of land for the purpose 
of completing a cotton factory, and such other buildings as the 
grantees might think best, “and also the privilege of digging a 
sufficient ditch in width and in depth to carry the water from 
the water works which may be erected on the premises through 
the said Knapp’s other land, and at all times to have free access 
to repair or alter the said ditch.” 

The defendants contended that under the deed to Hunt they 
had the right to flow the land and property of the plaintiff to 
any extent which did not interfere with the rights of the Douglas 
Manufacturing Company on Mumford River, as they existed at 
its date, September 8th 1815, and that, unless the water raised 
by their dam flowed so high as to set back water upon the 
wheel of said company, or so as to impede or interfere with the 
operation of the wheel, or the running of the wheel or machinery 
of said company, they did not interfere with such legal rights; 
and they offered evidence that said trench was in 1862 deepened 
fifteen inches, and that their dam with the flash-boards thereon 
at the date of the bill had been so maintained for many years, 
and did not and does not flow back the water upon or so as in 
any way to interfere with the wheel, machinery, mill or running 
of the works of said company, as the same were when the grant 
to Hunt was made, or when said dam was erected, or since. 

The plaintiff contended that by once erecting and completing 
a dam, either with or without flash-boards, the defendants or 
Hunt, under whom they claimed, bad exhausted their grant, and 
could not afterwards raise the same; and that under the grant 
to Hunt they could not set back the water into the trench of the 
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Douglas Manufacturing Company, even if they did not impede 
the works, and offered evidence that the original dam without 
flash-boards set the water back into the mouth of said trench, 
and that any raising of the same raised and set the water into 
said trench, and further that the raising of the dam by the de- 
fendants raised the water high enough to impede the works of 
the Douglas Manufacturing Company as they were when the 
deed to Hunt was given. ‘ 

The judge reserved the case for the determination of the full 
court, it being understood that if the facts offered to be proved 
by either party should, in the opinion of the court, be material, 
further issues might be framed for a jury, if either party should 
desire it. 

G. F. Hoar, for the plaintiff, cited, to the point that when 
Hunt had erected one dam he had exhausted his grant, and had 
no further right to flow the plaintiff’s land under the deed, 
Goodrich v. Longley, 1 Gray, 615; S. C. 4 Gray, 379; Clark 
v. Munyan, 22 Pick. 410; Blaney v. Rice, 20 Pick. 62; Dryden 
v. Jepherson, 18 Pick. 391; Waterman v. Johnson, 13 Pick. 261; 
Boynton v. Rees, 8 Pick. 329; Choate v. Burnham, 7 Pick. 274; 
Jones v. Percival, 5 Pick. 485; Makepeace v. Bancroft, 12 Mass. 
469; Wynkoop v. Burger, 12 Johns. 222. 

P. C. Bacon & C. T. Russell, for the defendants. 

We ts, J. The first question to be disposed of arises upon 
the pleadings. 

The defendants contend, as the bill charges only a threatened 
encroachment upon the plaintiff’s rights by a raising of the 
water, which will set it back upon his land, by means of flash- 
boards which they have provided for that purpose, and as it 
appears by the report that “the defendants have no intention 
of raising the flash-boards above the height at which they were 
when the bill was filed,’ that the prayer for relief, and the 
relief to be granted upon the bill in its present form, cannot 
be so applied as to require a reduction of structures already 
erected before the filing of the bill, and which had been main- 
tained, as a part of the dam, for several years. If this be so, 
the bill must be dismissed, unless amended. 
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But this does not seem to us to be the position of the case. 
The bill charges that the defendants threaten to raise:the water, 
not higher than heretofore, but “ by means of flash-boards placed 
on said dam, from twelve to fourteen inches above the height 
of the dam, and above the height specified in the conveyance 
aforesaid,” (namely, the deed from the plaintiff under which the 
defendants derive their right to flow his land,) which will set the 
water back upon the plaintiff’s mill, and prays for an injune- 
tion against “raising or maintaining the water of said stream, by 
means of flash-boards or otherwise, above the height mentioned 
in the deed aforesaid and the height of the permanent dam.” 
It is obvious that the allegations and the prayer of the bill are 
aimed at the future use of any flash-boards or other means, 
additional to the permanent structure, for raising the water 
above the height contemplated by the plaintiff’s deed to Hunt 
in 1845; so that, when the true limits of that grant are ascer- 
tained, the prayer for relief applies to whatever means the de- 
fendants may seek to use, aside from their permanent dam, to 
raise the water above those limits. Such appliances are of a 
temporary nature and use, incidental only to the maintenance 
of the permanent structure. An injunction against their future 
use meets al] the necessities of the plaintiff’s case, and would 
seem to us to be an adequate and proper mode to prevent their 
continued maintenance, notwithstanding the fact that they were 
and had been for many years in actual use before the filing of 
the plaintiff’s bill. | 

It is also objected that the issue submitted to the jury is not 
properly raised by the pleadings, nor material to the determina- 
tion of any question involved in the case. 

The bill, after stating the defendants’ title under the deed of 
1845, alleges that “ the defendants have no other or further right 
to flow the Jand of your orator than that above set forth.” By 
their answer the defendants “deny that they have no other or 
further right,” and aver that they have a right to flow under the 
mill acts; and also aver that they raised the flash-boards to their 
present height before the erection of the plaintiff’s mill. The 
issue submitted to the jury seems clearly to be raised by these 
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pleadings. But it does not appear to be material; certainly not 
decisive, in the present aspect of the case. If the defendants’ 
dam and flash-boards do not raise the water above the height 
_ authorized by the deed of 1845, the issue tried is wholly inma- 
terial; because in that case they have only exercised the rights 
granted to them, and the plaintiff cannot limit those rights by 
building a mill on the stream above, before they begin to exer- 
cise them to their full extent. On the other hand, if it should 
be found that the water is raised above that height, the defend- 
ants can justify only under the mill acts, and then the issue 
becomes material and may be decisive. 

The court are of opinion that the deed of 1845 from the 
plaintiff to Hunt, being simply a grant of a right to flow toa 
certain extent, without any negative words, does not restrict the 
defendants from the exercise of their statute right to flow fur- 
ther. The right to build the dam was not derived from that 
grant. It was built upon land already owned by the grantee. 
The right to flow under the mill acts was incident to that own- 
ership, and cannot be held to have been parted with except 
by some positive agreement or necessary implication. Judd v. 
Wells, 12 Met. 504. The suggestion in Burnham v. Story, 3 Al- 
len, 378, must be understood to apply, not to a case of a mere 
grant of the right of flowing, but where the terms of the deed 
are such that the grantee, by its acceptance, binds himself to 
abide by the limit which it fixes. 

It becomes necessary, therefore, to determine, first, what was 
the limit of the defendants’ right under the deed of 1845, which 
is a question of law; secondly, whether they have exceeded 
that limit, which is a question of fact. 

The deed from Moses Knapp to Warren Hunt conveys “ the 
right and privilege to flow and cover with water any land of the 
said Moses Knapp which the said Warren Hunt may flow and 
cover with water by means of a certain dam which the said 
Warren Hunt is about to erect below the ‘ Lower Privilege,’ so 
called, and for the purpose of better supplying the same with 
water, to any extent to which the said Warren Hunt may raise 
or maintain a head of water by means of said dam without 
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interfering with the present legal rights of the Douglas Manu- 
facturing Company on Mumford River, immediately above said 
‘ Lower Privilege. It is not intended by this deed to convey the 
right to flow the land of any person except the land of the said 
Moses Knapp, and this conveyance is made subject to the legal 
rights of all other persons whose lands may be flowed by means 
of said dam.” | 

We are satisfied that the reference to the “present legal 
rights of the Douglas Manufacturing Company” on the river _ 
had a different purpose from that which is manifest in the last 
clause. The Douglas Manufacturing Company had a prior 
grant, and had already erected a mill on the stream. Under the 
mill acts that was an insuperable barrier, beyond which the 
grantee in this deed could not raise his pond; and we must 
assume that both grantor and grantee undoubtedly understood, 
in considering the subject matter of the grant, and estimating 
the consideration, that that was and would be a fixed limit. 
We think therefore that it must be taken as the measure of the 
right granted. By the term “legal rights,” in this clause, must 
be understood those rights which would control the flowing, and 
not merely those rights which every landholder has by virtue of 
ownership, but which are subordinate, under the statutes, to the 
rights of the owner of a mill site below, and only entitle him to 
compensation. Of this latter class are those mentioned in the 
last clause of the deed. And so also, as we think, are any rights 
of the Douglas Manufacturing Company as land owners, as well 
as their rights in the trench or waste raceway. The right to 
this trench is only as a means to conduct the water from their 
wheels. The defendants do not “interfere” with their “legal 
rights” merely by setting the water into this trench, if they do 
not thereby flood their wheels nor impede their works in any 
degree. ‘I'hat this is the correct view of the limit intended is 
evident from the further fact that it is to be determined by the. 
(then) “present legal rights” of the Douglas Manufacturing 
Company, and not by those which they acquired by their deed 
from the plaintiff’s ancestor. 

Such then being the measure of the right granted by the deed 
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to Hunt, there can be no ground for the claim that it was limited 
by the height of the dam as at first built; or, in other words, 
that the dam, with such flash-boards as were placed upon it 
when first erected, exhausted the right. A right acquired by 
deed is not lost by mere temporary non-user, without any act 
showing an intention to abandon it. The use of narrow flash- 
boards, or none at all, is not an act showing an intention to 
surrender all further right. Where the right granted is not pre- 
cisely fited by the deed, and the parties afterwards, by some 
mutual agreement or act of demarcation, fix what by the terms 
of the deed is ambiguous or might be the subject of controversy, 
such act or agreement may be held to define and so limit the 
right to which the grant attaches. ‘This was the case in Dryden 
v. Jepherson, 18 Pick. 385, and in various decisions upon the 
establishment of boundaries by subsequent acts of the parties. 
So also where the grant is without any limit, and the operation 
of the deed becomes fixed and applied to its subject matter only 
by subsequent acts contemplated in the conveyance; then what 
was executory in the writing becomes executed by such acts. 
This was the case in Goodrich v. Longley, 1 Gray, 615; 8S. C. 
4 Gray, 379. The present case does not seem to come within 
the principle of any of the authorities cited in support of the 
position taken by the plaintiff in this respect. 

The conclusion therefore is, that the defendants have a right, 
under the deed to Hunt, to raise the water of their pond to any 
height, which in 1845 would not have interfered with or im- 
peded the operation of the wheels of the Douglas Manufac- 
turing Company. If they have not gone and do not, by their 
flash-boards, propose to go beyond that height, the plaintiff has 
no cause of complaint and cannot maintain his bill. If they 
exceed that limit, whatever may be the rights of the Douglas 
Manufacturing Company, the plaintiff’s rights as to his remain- 
ing proprietorship are to be determined by the mill acts. It will 
be necessary therefore that the case should stand for further 
hearing upon the question of ‘fact which is still undetermined ; 
namely, whether the defendants’ dam, with all its flash-boards, 
does and will have the effect to raise the water above the 
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height provided for in the deed from Moses Knapp to Hunt 
in 1845. 

A further question may also arise, if the defendants should 
be compelled to rely upon the mill acts for their justification, 
to wit, whether and how far the present and proposed flowing 
does or will in fact interfere with the mill of the plaintiff; 
because the verdict only determines the amount of increase in 
the height of the flash-boards since the mill was built, not the 
extent of the flowing upon the mill. e 


JoseEpH Storm vs. Mancuauc Company & others. 


The owner of land bordering upon a stream may lawfully dig a canal upon his own land © 
which will prevent it from being flowed by the erection or raising of a dam below, if he 
does not thereby divert the water from its natural course; and the fact that the owner 
below has already begun to build or raise his dam is immaterial. 


Bitu In Equity, alleging that the plaintiff was owner of a 
mill site on Mumford River, in Douglas, on which a mill-dam 
has been lawfully maintained for forty years past, for the work- 
ing of a mill, and that he begun in May, 1865, to raise said dam, 
intending to raise it three feet above its former height, and was 
at work upon it and had already raised a portion of it to that 
height, and had nearly completed the raising of the dam, by 
means whereof he would flow several acres of adjoining land, 
when the defendants proceeded to dig a canal through said 
adjoining land belonging to them, to such a depth and in such 
a manner that they would thereby draw off the water from the 
plaintifi’s mill-pond and prevent his raising the water by his 
dam, as he had intended to do and had already partially done; 
and threatened to dig and complete the canal in such manner as 
to prevent his raising the water by his dam as aforesaid. The 
prayer was for an injunction and other relief. 

A temporary injunction was granted, and the defendants filed 
a demurrer, which was afterwards withdrawn, and the defendants 
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moved that the injunction be so far modified that the de- 
fendants might be permitted to dig and construct their pro- 
posed canal so that it might prevent the plaintiff from raising 
the water by his proposed new dam to a height greater than he 
has heretofore enjoyed; and by agreement of parties the ques- 
tion of the right of the defendants to construct the canal was 
reserved, by the chief justice, for the determination of the whole 
court. 

fF. H. Dewey, for the plaintiff. The plaintiff had a right to 
raise the water as high as he thought proper, provided he did 
not interfere with an existing mill. Bigelow v. Newell, 10 Pick. 
348. Andover v. Sutton, 12 Met. 182. Judd v. Wells, Ib. 504, 
oll. His right to flow the adjoining land implies that the 
owner thereof shall do nothing to prevent the execution of that 
tight. Otherwise, the land owner might always prevent the 
erection of adam. It is very clear that the defendants had no 
right to dig a cana: to draw off the water from the plaintiff's 
pond below the height to which the water had already been 
raised, or to which the dam already constructed would raise it. 
‘The plaintiff contends that he has a right to raise the dam to the 
height to which he had raised a portion of it, and was raising it 
when the defendants commenced their excavation; and that the 
defendants cannot do anything inconsistent with this right. 

P. C. Bacon & P. E. Aldrich, for the defendants, in addition 
to cases cited in the opinion, cited Jordan v. Woodward, 40 
Maine, 317. 

Hoar, J. The question reserved upon the report is this: 
Whether, if the plaintiff has begun to raise the dam connected 
with his mill, intending to raise it to a height which, when 
completed, would flow the land of the defendants, they have the 
right, by digging a canal on their own land before it is flowed, 
to prevent the flowing beyond the height to which the water 
was previously raised. 

The right of the defendants, by the common law, to alter the 
surface of their own land at their pleasure, provided they do not 
divert the water from its natural course, is unquestionable. ‘The 
plaintiff makes no claim of any interest in the land, except the 
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right of flowing given by statute. And he contends that, under 
and by virtue of the statute, he has the right to raise his dam so 
as to flow any land lying above him on the same stream ; that 
this right to flow implies that the owner of the land shall do 
nothing to impair or impede the exercise of the right; and that 
when he began to raise his dam the right attached as fully as if 
the dam had been finished and the flowing had already been 
occasioned. 

To support this claim to its full extent would require a con- 
struction of the mill acts which would give the owner of a 
mill-dam not merely the right to erect and maintain his dam, 
with the liability to make compensation for the incidental injury 
which it might occasion, but an easement in the land which the 
dam would flow; that is, a right to appropriate the land of 
another to the establishment of a mill-pond, and to prevent the 
owner from making any use of it which would diminish the 
extent or capacity of such a pond. Such a construction may 
seem to be supported by the language of the earlier statutes. 
The preamble to St. 1713, c. 9, recited that when mills had been 
erected, “ it bath sometimes so happened that some small quan- 
tity of lands or meadows have been thereby flowed and damni- 
fied, not belonging to the owner or owners of such mill or mills ;” 
and thereupon enacted that where any person had already or 
should thereafter set up any water-mill on his own land, or on 
land with the consent of the owner, “such owner or owners 
shall have free liberty to continue and improve such pond for 
their best advantage, without molestation.” The St. of 1795, 
c. 74, § 1, provided that where a water-mill had been or should 
be erected, “and to the working of such mill it shall be found 
necessary to raise a suitable head of water, and in so doing any 
lands shall be flowed not belonging to the owner of such mill, it 
shall be lawful for the owner or occupant of such mill to continue 
the same head of water to his best advantage, in the manner and 
on the terms hereinafter mentioned.” But by the Revised Stat- 
utes the right conferred is only to “erect and maintain a water- 
mill, and a dam to raise water for working it, upon and across 
any stream that is not navigable;” and the General Statutes 
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retain the same language. Rev. Sts. c. 116, § 1. Gen. Sts. 
ce. 149, § 1. ‘ 

In Boston & Roxbury Mill Corp. v. Newman, 12 Pick. 467, it 
was held that, under an act of the legislature which authorized 
the creating of a water power and tide-mill, by excluding the 
tide from an empty basin or reservoir upon the flats, the owner 
of a part of the flats could not lawfully fill them up, and thus 
diminish the capacity of the basin. But this was a case in 
which the corporation was chartered for the purpose and with 
the power of appropriating the specific territory to the specific 
object. A case much nearer in point for the plaintiff is Judd v. 
Wel/s, 12 Met. 504, in which it was decided that where the 
plaintiff had raised his dam under the mill acts, the defendant 
had no right to divert and draw off the pond thus raised, by a 
canal on his own land, but his remedy was for damages for the 
flowing under the mill acts; and an action on the case for the 
diversion of the water was sustained. That case was under the 
Revised Statutes. But it went no farther than to hold that after 
the pond had been created, and the land flowed, the water of 
the stream could not be rightfully diverted. 

On the other hand, there is certainly nothing in the language 
of the statute as it now exists which gives any easement directly 
in the land flowed. It provides, in effect, that the erection of 
the dam shall not be an actionable nuisance, although its inci- 
dental consequence may be the flowing of land not belonging 
to the mill owner. And the nature and extent of the right 
which is thus conferred have been frequently stated in opinions 
given in adjudged cases, though the question itself has not been 
directly decided. Thus in Williams v. Nelson, 23 Pick. 141, in 
which the point decided was that flowing of land fora period of 
twenty years, without payment or claim of damages, is evidence 
of a right to flow without payment of damages, Chief Justice 
Shaw, in his statement of the principles upon which the decis- 
ion was based, remarked: “ 'The statute, strictly speaking, does 
not confer on the mill owner the right to flow the land of another 
it conveys no interest in the nature of a leasehold or easement, 
or otherwise, or any authority to make any actual use of the 
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other’s land as a pond or reservoir. The owner may still em- 
hank against the water, if he pleases, and thus preserve his own 
land from being flowed. But the extent of the power conferred 
on the mill owner by the statute is, to erect and maintain the 
dam on his own land, and keep up his head of water to his own 
best advantage, notwithstanding it may flow back on the land 
of others.” 

In Murdock v. Stickney, 8 Cush. 113, where the question was 
whether the mill acts applied to tide mills, the statement is 
made in language very similar, and more at length. “As the 
effect and object of the mill act are to take away a common law 
remedy for damage done to one’s land by a mill owner, it is to 
that extent in derogation of the common law, and not to be car- 
ried by construction beyond its plain intent and meaning. The 
principle on which this law is founded is not, as has sometimes 
been supposed, the right of eminent domain, the sovereign right 
of taking private property for public use. It is not in any 
proper sense a taking of the property of an owner of the land 
flowed, nor is any compensation awarded by the public. It does 
not even authorize the mill owner to use the land of another for 
a reservoir, against his consent; the owner of the land may, 
if he choose, dike out his own meadow, and thereby prevent the 
flow of the water upon it. But the principle seems to be this: 
A man may place a dam on his own land, in order to raise a 
head of water for mills, in the use of which the public have an 
interest; this is the extent of the direct authority given by the 
statute. But in doing this, by force of the natural law by which 
fluids seek a level, the water may, without the purpose and 
against the wish of the mill owner, overflow the land of another, 
and do him some damage. Here the law steps in and declares 
that, in consideration of the advantage to the public to be de- 
rived from the establishment and maintenance of mills, the 
owner of the land shall not have an action for this necessary 
consequential damage against the mill owner, to compel him to 
prostrate. his dam,” &c., &c. The same doctrine is again as- 
serted in Bates v. Weymouth Iron Co. 8 Cush. 548, 553. 

Whether, after the dam is raised and the land flowed, the 
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right to have the whole water of the stream continue by its nat- 
ural course without diversion; and especially whether, after a 
payment of gross damages, the right to the use of the whole 
pond, without diminution, should be regarded as acquired by pur- 
chase, are questions involving different considerations, and upon 
which we have now no occasion to express an opinion. For 
we can see no reason to doubt that the owner of land adjoining 
a stream, until his land is flowed by a mill-dam, has all the 
rights to use it which other land owners enjoy. His land may 
be well suited for the creation of a mill-pond, but he is under 
no obligation to keep it in that condition for the benefit of his 
neighbor. His common law right is not to be taken from him 
or limited, unless by a clear provision of the statute. 

An attempt was made in the argument to draw an analogy 
from the statute regulation of the rights and powers of the 
owners of mill privileges upon a stream, by which a priority of 
right is secured by a priority of occupation for the erection of a 
mill. But a careful consideration would show that on this very 
point the right has been always determined by the express lan- 
guage of the statute. Before the Revised Statutes, if an upper 
proprietor was building a mill, he was held to have so far appro- 
priated the water privilege that a lower proprietor could not erect 
a new dam, or raise an old one, to his injury. Bigelow v. New- 
ell, 10 Pick. 348. By a slight and perhaps unintentional change 
fof phraseology introduced into those statutes, it was held that 
the law was changed; and that nothing but an existing mill 
could prevent the lower proprietor from putting a mill-dam upon 
his own land, although the effect of it might be to destroy an 
upper privilege which its owner had previously begun to occupy. 
Baird v. Weils, 22 Pick. 312. This was altered, and the old rule 
restored, by Sf. 1841, c.18. There is nothing in the statute now 
in force which vests any rights of flowing in the mill owner be- 
fore he has actually exercised them; or which gives the land 
owner compensation for any restriction upon the use of his land 
until the flowing takes place. A statute authority, in deroga- 
tion of common law rights of property, is not to be extended by 
construction. We are therefore of opinion that the injunction 
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which has been granted must be modified, so that it shall only 
restrict the defendants from diverting the water from the plain- 
tiff’s pond as it existed when the bill was filed. 


| 


Wituram ‘I. Merririetp vs. Natauan A. LomBarp. 


The owner of land, through which a natural stream of water passes, has no right to use the 
water for such purposes as will corrupt it, to the material injury of the riparian owners 
below. 


Bitu IN Equity, setting forth that the plaintiff is the owner 
of land bordering upon a natural stream in Worcester; that he 
has a factory upon his said land, with steam-power, and has 
used the water of the stream for his boiler; that the defendant, 
within the last three years, being a manufacturer, has thrown 
vitriol and other noxious substances into said stream, a short 
distance above the plaintiff’s factory, by means of which the 
water has been corrupted, so that it has corroded the plaintiff’s 
engines and boilers, and been rendered unfit for use; and that 
the defendant has refused to discontinue such practice, though 
requested. ‘I'he prayer was for an injunction, and other relief. 

The answer alleged that the plaintiff’s factory was built since 
that of the defendant, and below the same, and that for more 
than twenty years before the filing of this bill, and before the 
building of the plaintiff’s mill, he used his mill and premises in 
the same manner now complained of, and admitted the effect 
upon the plaintiff’s machinery, and the request to discontinue 
the use, as charged. 

The parties agreed that, in the use of the premises by the de- 
fendant, or those under whom he claims, twenty years prior to 
the filing of the bill, only small quantities of vitriol and other 
noxious substances were thrown into the stream, and produced 
no, perceptible injurious effects to the water of the stream, and 
the injurious effects to the engine and machinery of the plaintiff 
have only been apparent for the last eight years. 
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The case was reserved by Hoar, J., for the determination of 
the whole court. 

W. Brigham, for the plaintiff, cited Stonehewer v. Farrar, 6 
Q. B. 730; Bealey v. Shaw, 6 East, 208; Mason v. Mill, 5 B. & 
Ad.1; Tyler v. Wilkinson, 4 Mason, 400; Bolivar Manuf. Co. v. 
Neponset Manuf. Co. 16 Pick. 241; Thomas v. Brackney, 17 
Barb. 654. 

E. B. Stoddard, for the defendant, in addition to some of the 
above cases, cited Carhart v. Auburn Gas Light Co. 22 Barb. 
310; Saunders v. Newman, 1 B. & Ald. 258. 

Bicetow, C. J. The case, as made by the bill, answer and 
agreed facts, establishes a clear invasion of the plaintiff’s right 
by the defendant. The law requires of a party through whose 
land a natural watercourse passes that he should use the water 
in such manner as not to destroy, impair or materially affect the 
beneficial appropriation of it by the proprietors of land below on 
the same stream. Lach riparian owner has the right to use the 
water for any reasonable and proper purpose, as it flows through 
his land, subject to the restriction that he shall not thereby de- 
prive others of a like use and enjoyment of the stream as it runs 
through their land. Any diversion or obstruction of the water 
which substantially diminishes the volume of the stream, so that 
it does not flow wt currere solebat, or which defiles and corrupts it 
to such a degree as essentially to impair its purity and prevent the 
use of it for any of the reasonable and proper purposes to which 
running water is usually applied, such as irrigation, the propulsion 
of machinery, or consumption for domestic use, is an infringement 
of the right of other owners of land through which a watercourse 
runs, and creates a nuisance for which those thereby injured are 
entitled to a remedy. An injury to the purity or quality of the 
water, to the detriment of other riparian owners, constitutes, in 
legal effect, a wrong and an invasion of private right, in like 
manner as a permanent obstruction or diversion of the water. 
It tends directly to impair and destroy the use of the stream by 
others for reasonable and proper purposes. Jason v. Hill, 2 
Nev. & Man. 747; S.C. 5 B.& Ad. 1. Wood v. Waud, 13 
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Jur. 472; 8S. C. 3 Exch. 748. 3 Kent Com. (6th ed.) 439. 
Angell on Watercourses, § 136. 

It is conceded in the present case that, by the mode in which 
the defendant conducts his business, a large quantity of poison- 
ous and corrosive substances is permitted to run into the water 
of the stream on which the plaintiff’s and defendant’s manufac- 
tories are both situated, which defiles and corrupts the water to 
such an extent that the machinery of the plaintiff is corroded 
and destroyed, and the use of the water for reasonable and 
proper purposes is impaired and prevented. We know of no rule 
or principle of law by which such a mode of appropriation of a 
running stream, in the absence of any proof of a paramount right 
or title, can be justified or excused as against a riparian owner 
of land on the same stream below. No fact appears in this case 
from which any right by grant, prescription or adverse use is 
shown to exist, by virtue of which the defendant can claim to 
use the stream otherwise than as a riparian owner, entitled to 
the natural and ordinary rights and privileges which usually and 
legally attach and belong to the owner of land on the banks. 
of a watercourse. It is clear, therefore, that he has been guilty 
of an infraction of the plaintiff’s rights. 

The right of the latter to equitable relief is clear and unques- 
tionable. The acts of the defendant tend to create a nuisance of 
a continuous and constantly accruing nature, for which an ac- 
tion of law can furnish no adequate relief. Angell on Water- 
courses, §§ 444-446. Bemis v. Upham, 13 Pick. 169. Hill v. 
Sayles, 12 Cush. 454. Perpetual injunction granted. 
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Freperick O. Wautis vs. RevBeEN CarpENTER & another. 


An agreement, under seal, of submission to arbitration provided that either party who should 
fail to perform the award should forfeit to the other a certain sum, and that each party 
should get a surety for the faithful payment thereof. By a separate agreement not under 
seal, but on the same paper and made on the same day, another person guaranteed the 
performance of the award, on the part of one of the parties, and the payment of the pen- 
alty, in case he should refuse to perform the same. eld, that the principal and guarantor 
could not be sued in one action, under Gen. Sts. c. 129, § 4. 

A submission, under seal, to arbitration, can only be revoked by an instrument under seal. 

Simply proving that an arbitrator was a creditor of one of the parties is not sufficient to in- 
validate his award. 

If two persons who have been partners together submit to arbitration all matters between 
them, and after the commencement of the hearing they and another person with whom 
they had formed a partnership for transacting a portion of their business submit to the 
same arbitrators all partnership matters remaining unsettled between them, and under the 
second submission an award is made fixing a sum as due from the two original partners 
to such third person, the arbitrators may take such award into consideration in determin- 
ing the matters in controversy between the original partners, and may award that one of 
them shall pay the amount thereof to such third person. 

An agreement of submission to arbitration provided that either party who should fail to per- 
form the award should “forfeit to the other party the sum of fifteen hundred dollars as 
liquidated damages.’”’ By a separate agreement, another person guaranteed the perform- 
ance of the award, on the part of one of the parties, and agreed to “ pay the penalty of 
fifteen hundred dollars,’ in case he should refuse to perform the same. Held, that the 
sum of fifteen hundred dollars was to be treated as a penalty, in each agreement, and not 
as liquidated damages. 


Contract brought against Reuben Carpenter and Simon 
Carpenter. 

The first count in the declaration alleged that Reuben Car- 
penter and the plaintiff, by their agreement in writing, a copy of 
which was annexed, submitted certain matters to arbitration, 
and the arbitrators made an award, a copy whereof was annexed, 
and the said Reuben had refused to perform the same. 

The second count set forth the same submission to arbitra- 
tien, and award, and refusal to perform, and also alleged that 
Simon Carpenter, by an agreement in writing, a copy of which 
was annexed, guaranteed the performance of said award by said 
Reuben, and that he had refused to perform his said agreement. 

The submission by the plaintiff and Reuben Carpenter was 
under seal, dated June Ist 1864, and recited that a controversy 
had arisen between them “in regard to a settlement of al 
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claims and demands between them, and now, for the purpose of 
coming to a full, speedy and final settlement of all matters be- 
tween said parties, they have unitedly agreed to refer the same 
to the determination and award of” three persons who were 
named, “the award of whom, or the greater part of whom, to 
be final and binding upon the parties.” “ And said parties mu- 
tually agree to abide by and keep and perform the award and 
determination of said referees, and if either shall neglect or re- 
fuse to perform, abide by and keep the award of said referees, 
the party so refusing or neglecting shall forfeit to the other party 
the sum of fifteen hundred dollars as liquidated damages, and 
the parties are each to get a good and sufficient surety for the 
faithful payment of the payment above mentioned.” There was 
no provision in the above submission for a return of the award 
to court. 

Simon Carpenter signed a separate agreement on the same 
paper, on the same day, though not under seal, as follows: “ In 
consideration of one dollar to me paid, the receipt whereof I do 
hereby acknowledge, and I do guaranty the performance of the 
award which said referees may make, on the part of said Reu- 
ben Carpenter, and pay the penalty of fifteen hundred dollars, 
in case said Reuben Carpenter refuses to perform said award.” 

At the trial in the superior court, before Morton, J., it ap- 
peared that Reuben Carpenter and Wallis were in partnership, 
and for the purpose of transacting a portion of their business 
formed a partnership with Horace Drury. After the hearing 
had commenced and proceeded for several days, under the sub- 
mission above set forth, Reuben Carpenter, Wallis and Drury, 
whose partnership affairs were also unsettled, submitted the 
same to the determination of the same arbitrators, who there- 
upon immediately heard the same and made an award that 
Drury recover of Carpenter & Wallis the sum of $497.62. . The 
hearing under the original submission thereupon proceeded, and 
on the 29th of July, before the hearing was finished, Reuben 
Carpenter presented to the arbitrators a protest in writing, though 
not under seal, against any further proceedings by them, as he 
had heard that one of them was a creditor of Wallis. 
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The award recited that the arbitrators, having continued in 
session from the 9th of June till the 16th of August, awarded and 
determined that Wallis should recover of Reuben Carpenter the 
sum of $324.72, and also recover “ for his own use and benefit all 
that is due said Carpenter & Wallis from Samuel Thayer, A. B. 
Cook and E. White, at his own cost, which is to be in full pay- 
ment of all claims upon said Carpenter, and full for his share of 
all copartnership property, dues and demands ;” and further that 
“ Reuben Carpenter pay to Horace Drury $497.62 in full pay- 
ment for what is due said Drury from said Carpenter & Wallis, 
as awarded by us; to Emerson Johnson $300; and to the Ox- 
ford Bank a note of $600, bearing date February 22d 1864, and 
save said Wallis free and harmless,” &c.; “and the said Car- 
penter shall have the right to collect for his own use and benefit 
all debts due said Carpenter & Wallis from ” certain persons, 
who were named; “and that said Carpenter and Wallis shall 
each have the right to use the other’s name in collecting said 
debts, and said Carpenter shall have for his own use all wood 
lying on” a certain lot, and Wallis shall “ pay whatever may 
be due for United States revenue tax.” 

The defendants objected that they were improperly joined as 
defendants in one action; but the judge overruled the objection. 

They further contended that the submission to arbitration 
was revoked by the writing presented to the arbitrators on the 
29th of July; but the judge ruled otherwise. 

‘They then introduced evidence to prove that one of the arbi- 
trators was a creditor of the plaintiff, at the time of the submis- 
sion and award; and contended that on this account, the fact 
not being known to the defendants at the time, the award was 
‘invalid; but the judge instructed the jury, upon this point, that 
this fact, if proved, could not affect the award, unless the arbi- 
trator was influenced by that fact to make a more favorable 
award than he otherwise would have done; or, in other words, 
unless he acted corruptly. 

I'he defendants then asked for the following instructions, 
which the judge declined to give: 1. That the contract of sub- 
mission in this case submitted only the claims and demands in 
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the copartnership of Carpenter & Wallis. 2. That it did not 
authorize the arbitrators to divide personal property and debts, 
as set forth in the award. 3. That the award is not made in 
pursuance of the submission, and includes a settlement of the 
dealings’and transactions of the copartnership of Drury, Car- 
penter & Wallis, and a previous award not originally submitted, 
and therefore the award is rendered invalid; but, if the award is 
not wholly invalid for the reasons above set forth, it is as to 
Simon Carpenter. 4. It is invalid as against Simon Carpenter 
by varying his liability. 5. That the submission and award in 
the case of Carpenter, Drury and Wallis are to be taken into 
consideration in determining the validity of the award in ques- 
tion, and as the award is invalid for legal cause, and is included 
in the award in suit, such award is invalid. 6. That the award 
in the second submission is invalid because it is not final and 
conclusive between the parties, and does not settle the claims 
submitted, and reserves to the arbitrators further power and au- 
thority in settling the matters submitted. 7. That the guaranty 
is ambiguous and uncertain in its terms, and therefore not bind- 
ing upon Simon Carpenter. 

It was not contended on the part of the plaintiff that he had 
paid any of the partnership debts named in the award, which 
by said award the said Reuben Carpenter was to pay, and there 
was no evidence whether or not said debts had been paid, but it 
did appear that Reuben Carpenter had collected and received 
some portion of the debts due to the copartnership, which had 
been awarded to him by the arbitrators. 

The defendants contended that, if they were liable in the ac- 
tion, it was only for the sum of $324.72 and interest thereon, 
being the amount awarded to be paid by said Reuben Carpen- 
ter to said Wallis. But the judge instructed: the jury that, if 
they found a verdict for the plaintiff, it should be for $1500 and 
interest, with the understanding that, if the plaintiff was not 
entitled to a verdict for that.sum, it might be amended, if the 
defendants were not entitled to a new trial for any other cause. 

The jury returned a verdict for the plaintiff accordingly, and 
the defendants alleged exceptions. 
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FP. H. Dewey 5 A. J. Bartholomew, for the defendants. ‘The 
defendants were improperly joined in this action. 1 Chit. PI. 
(6th Amer. ed.) 34. Slater v. Magraw, 12 Gill & J. 265. Gen. 
Sts. c. 129,§4. The submission to arbitration was revoked. 
Milne v. Gratriz,7 Tast, 608. A creditor of one of the parties 
to a submission is not a disinterested person, so as to be a 
proper arbitrator. Arbitrators should be absolutely impartial. 
Strong v.. Strong, 9 Cush. 560. It is not a question of corrup- 
tion, as it was submitted to the jury. It is a question whether 
the arbitrator was disinterested. Any secret interest of an arbi- 
trator in favor of a party will invalidate an award. Earle v. 
Stocker, 2 Vern. 251. Parker v. Burroughs, Colles’ Parl. C. 
208. Combs v. Wyckoff, 1 Caines R. 147. Any interest, how- 
ever small, will incapacitate a magistrate ; and should incapaci- 
tate an arbitrator. Pearce v. Atwood, 13 Mass. 340. Common- 
wealth v. McLane, 4 Gray, 427. 

The submission upon which the award now in suit was made 
included only matters between Carpenter and Wallis; and not 
matters with Drury; nor did it authorize the arbitrators to divide 
personal property and debts, as set forth in the award. The 
award departs from the submission in embracing a matter in 
which Drury was interested. 

If the defendants are liable, it is only for the sum of $324.72, 
and interest. ‘The sum of $1500 is to be regarded as a penalty. 
Shute v. Taylor, 5 Met. 67. ; 

_P. E. Aldrich & G. F. Verry, for the plaintiff. 

Cuapman, J." ‘The plaintiff declares on two contracts. That 
which Reuben Carpenter signed is a sealed contract, and that 
which Simon Carpenter signed is not under seal. Moreover, 
the terms of the two contracts differ. Reuben Carpenter’s con- 
tract binds him and the plaintiff ‘mutually to submit the contro- 
versy therein mentioned to the award of certain arbitrators, and 
contains several stipulations in regard to the hearing. Simon 
Carpenter’s contract omits these stipulations, and is a mere 
guaranty of performance of the award. It would be a strained 


———— ———— 


* WELLS, J., did not sit in this case. 
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construction of Gen. Sts. c. 129, § 4, to hold that they authorize 
the joinder, in one action, of parties to contracts so different in 
their nature and their terms. ‘The court are of opinion that 
these defendants are improperly joined, and that the plaintiff 
must discontinue as to one of them. 

But the defendants contend that their submission was revoked, 
and that therefore neither of them is liable to perform the award. 
A submission to arbitrators is a power; and it is generally true 
that a power may be revoked at any time before execution. It 
has always been held that a submission of this character may 
be revoked. Milne v. Gratriz, '7 East, 607. Green v. Pole, 6 
Bing. 443. Allen v. Watson, 16 Johns. 205. Frets v. Frets, 1 
Cow. 335. But when the submission is under seal, the revoca- 
tion must also be under seal. Van Antwerp v. Stewart, 8 Johns. 
125. Brown v. Leavitt, 26 Maine, 251. The same rule applies 
to it in this respect as to any other power of attorney. In this 
case the revocation was not under seal, and therefore it was in- 
effectual. : 

The defendants also object that one of the arbitrators was a 
creditor of the plaintiff, and therefore was not impartial. But 
for aught that appears the debt may have been very inconsider- 
able; or it may have been well secured; or the plaintiff may be 
in such circumstances that the decision of this case may not ap- 
preciably affect his ability to pay the debt; and therefore there 
is no established fact which authorizes the suggestion that the 
existence of the debt creates partiality. 

A further objection to the award is made on the alleged 
ground that the proceedings of the arbitrators were irregular in 
respect to the submission and award between these parties and 
Drury. On a careful examination of these proceedings, they 
appear to be regular and proper. Carpenter and Wallis made 
their agreement of submission June 1st 1864. Its object was 
to settle all matters growing out of the partnership which had 
existed between them. But in the course of the hearing it was 
found that this could not be done without first settling certain 
matters of dealing that had taken place between them and 
Drury. Accordingly, on the 15th of June they and Drury 
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referred those matters to the same arbitrators, who heard them 
and made an award which merely settled the balance due from 
them to Drury. This being done, the arbitrators proceeded to 
determine which of these parties should pay that balance; and 
their award, which was made the next August, covers the whole 
subject. It accomplishes the whole object of the original sub- 
mission, and nothing more. 

The court are of opinion that the plaintiff is not entitled to 
recover more than the amount of the award, even as against 
Reuben Carpenter. In his agreement the sum of fifteen hun- 
dred dollars is mentioned as liquidated damages. But in Shute 
v. Taylor, 5 Met. 61, the court say, “ It is not always the calling 
of a sum, to be paid for the breach of contract, liquidated dam- 
ages, Which makes it so. In general, it is the tendency and pref- 
erence of the law to regard a sum, stated to be payable if a 
contract is not fulfilled, as a penalty, and not as liquidated dam- 
ages ; because then it may be apportioned to the loss actually 
sustained.” See also Fisk v. Gray, 11 Allen, 132. In this case 
the contract of Simon Carpenter calls it “the penalty of fifteen 
hundred dollars ;” so that as to him there is no ground to call 
it liquidated damages; and in Reuben Carpenter’s contract it is . 
stipulated that the party neglecting or refusing to perform the 
award “shall forfeit to the other party” that sum. Forfeiture 
is in the nature of penalty ; and, looking at both contracts and 
the object to be secured by them, we think a penalty was in- 
tended. It would be extremely harsh to regard it as liquidated 
damages, because there are a variety of things to be done under 
the award, especially by the defendants; and it would be difh- 
cult to perform all of them without such delay as might be held 
to amount to negligence. 

Upon amending his writ, the plaintiff may have such judg- 
ment upon the award as he is entitled to by the principles 
herein stated. 
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Epwarp D. Tsaver vs. Mowry Lapruam. 


A., having leased a mill and machinery to B. and C. for five years, entered into an agree- 
ment with them in writing by which he discharged C. from the covenants of the lease, and 
B. agreed “that A. shall have to his own use all the machinery and property mentioned 
in the schedule hereto annexed now in and about the mill, together with all the additions 
and improvements thereon, the same to become the property of said A. at the expiration 
of the lease; and the said B. also agrees with said A. that he will keep a competent 
man constantly upon repairs upon said mill and the machinery in the same, and that a 
good and faithful watchman shall be kept to watch said establishment till the expiration 
of said lease.’’ C. indorsed thereon his ‘assent to the disposition within made by the 
within named B. of the machinery and property.”? The machinery and property men- 
tioned in the schedule were destroyed by fire before the expiration of the lease. Held, 
that A. could not maintain an action against B. upon the agreement, to recover the value 
of the same. 


Foster, J. The plaintiff, owner of a woollen mill and cer- 
tain machinery therein, executed a lease thereof for five years, 
from May 1st 1860 to the defendant and ‘his partner, James A. 
Smith. January 21st 1863 a written contract was made be- 
tween the parties, by which the plaintiff as lessor released Smith 
from his covenants under said lease, and accepted the defendant 
as sole tenant. On his part, “ the said Lapham, in consideration 
of the covenants of said Thayer hereinafter contained, agrees 
with said Thayer, the said Smith assenting thereto by his in- 
dorsement upon this agreement, that said Thayer shall have to 
his own use all the machinery and property mentioned in the 
schedule hereto annexed, marked A, now in and about the mill 
mentioned in said lease, together with all the additions and im- 
provements thereon, the same to become the property of said 
Thayer at the expiration of said lease; and the said Lapham 
also agrees with said Thayer that he will keep a competent man 
constantly upon repairs upon said mill and the machinery in the 
same, and that a good and faithful watchman shall be kept to 
watch said establishment till the expiration of said lease, the 
same to be kept after bell hours at night.” Smith indorsed upon 
this contract his “assent to the disposition therein made by the 
within named Lapham of the machinery and property mentioned 
in schedule A.” September 17th 1864 the mill and all the prop- 
erty included in the schedule were consumed by fire. 
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The plaintiff has brought the present action upon the contract 
above recited, which he contends is to be construed as an exec- 
utory agreement for the sale and delivery of personal property at 
a future day, by which the defendant was bound to have it 
forthcoming at the termination of the lease, and is liable in dam- 
ages for the non-performance of his covenant, notwithstanding 

its total destruction by fire. He relies upon the words, “ the 
same to become the property of said Thayer at the expiration 
of said lease.” And if they stood alone they would support his 
position. But we think the whole language, when interpreted 
in the light of the circumstances and applied to the subject mat- 
ter of this particular agreement, leads to a different conclusion. 

A part of the machinery in the mill belonged to the landlord, 
and a part to his tenant. The parties apparently intended to 
place both classes of property on the same footing, to have them 
‘used by the tenant during the lease, and become the absolute 
property of the landlord at its termination. But they meant the 
rights of the tenant during the term to be rights of tenancy 
and not of ownership. ‘They could not have proposed to leave 
the property embraced in schedule A liable to attachment by 
Lapham and Smith’s creditors, which would be the necessary 
result of the construction contended for by the plaintiff. Part 
of the property was a steam-engine and its appurtenances, a 
fixture of trade removable by the tenant, but attached to the 
realty; another item was “an addition to a dwelling-house,” 
which may or may not have been of such a nature that the ten- 
ant could take it away. ‘The whole was evidently to be used 
by Lapham till the end of the lease, and a man was to be kept 
employed upon repairs “upon the mill and the machinery in 
the same,” as though the whole was regarded in one light. It 
would, of course, all deteriorate, and, from its nature, portions 
would probably be entirely worn out. The. parties did not con- 
template replacing such portions as might wear out, nor com- 
pensation in damages for the diminished value. But, if they 
made an executory agreement for the future delivery, we do not 
perceive why the obligation of the lessee should not be construed 
to require him to make good the wear and tear resulting from 
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ordinary use, as well as from casualties; and, if liable for a 
casual total loss, why he would not be for a casual partial loss, 
whether arising from fire or any other cause. 

Our opinion is that when the parties agreed that Thayer should, 
at the end of the lease, “have to his own use,” to become then 
his property, the machinery and fixtures which otherwise the 
tenant might lawfully have removed, they intended not an exec- 


utory agreement, but a present bargain of the property, to be de- 


livered at the end of the tenancy, and that this case falls within 
the ordinary rule that goods bargained and sold are, before de- 
livery, at the risk of the vendee. It may be worth.observing that, 
inasmuch as the lease was to be terminated upon a loss by fire to 
the amount of fifty per cent., the plaintiff’s construction would 
produce the result that the occurrence of such a fire the day after 
the contract would have given him an immediate right of action 
for the value of property which both parties expected the tenant 
was to use until the term of the lease expired. 

The indorsement by Smith upon the agreement was a consent 
to the “disposition within made of the property;” language 
which indicates on his part a present transfer of title. The 
words, “said Thayer shall have to his own use all the machin- 
ery,’ are of like import. And the subsequent expressions relied 
upon by the plaintiff are not, in our judgment, sufficiently de- 
cisive and controlling to require us to disregard the intention of 


the parties as collected from the general tenor of the instrument. 


Upon the agreed facts there must be judgment for the de- 
fendant. 

P. C. Bacon & P. E. Aldrich, for the plaintiff, cited Adams v. 
Nichols, 19 Pick. 275; Kramer v. Cook, '7 Gray, 550, and cases 
cited; Baylies v. Fettyplace, '7 Mass. 326. 

F. H. Dewey, for the defendant. 


——— 
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AGRICULTURAL Branch RartRoap Company vs. Fitcu WIn- 
CHESTER. 


If a railroad company is authorized to build its railroad in three sections, and, after the com- 
pletion of the first section, subscriptions are obtained for the second and third sections 
together, the same may be collected, although it does not appear whether they are to. be 
expended upon only one of the sections, or, if divided, how much is to be applied to each 
section. 

Subscriptions to the capital stock of a railroad company may be collected, although the con- 
struction of the road has been commenced before twenty per cent. of each share sub- 
scribed has been paid in, contrary to the provisions of the charter. 

If a statute, fixing the amount of the capital stock of a railroad company, is amended by 
another statute providing that the capital required to build the railroad shall be a less 
sum, taking subscriptions to an amount larger than the capital allowed by the last stat- 
ute, but less than the capital fixed by the first statute, will not render the subscriptions 
invalid. 

If, by the terms of subscription to the capital stock of a railroad company, it is recommended 
that interest be paid to stockholders on payments for stock, a subscriber cannot resist pay- 
ment of his subscription on the ground that such interest has been paid. 

Subscriptions to the capital stock of a railroad company will not be defeated by a subse- 
quent amendment of the charter extending the time for the completion of the road. 


Contract brought to recover the balance due upon a sub- 
scription by the defendant to the capital stock of a railroad cor- 
poration, after deducting the amount received from a sale of the 
defendant’s shares. 

The subscription paper recited that, after the granting of the 
original charter, and various extensions of the time for construct- 
ing the railroad, the plaintiffs were authorized by St. 1852, c. 178, 
to construct a railroad from Framingham to Sterling, and to build 
the same in three sections, the capital to build the first section to 
be $150,000, the second $200,000, and the third $100,000; the 
funds to be raised by subscription in shares of one hundred dollars 
each ; that the first section had been built, and, by St. 1860, c. 42, 
an amendment of Sé. 1852, c. 178, was passed, providing “ that 
the capital required to build the second section of said road shall 
be $100,000, and the capital required to build the third section 
shall be $50,000;” and continued thus: “ Now, therefore, be 
it known that we, whose names are hereunto subscribed, in 
consideration of the premises,” “have and do hereby become 
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subscribers to the capital stock of the said railroad company, in 
the two remaining sections thereof respectively ; and we do here- 
by promise said company, and faithfully undertake, each of us 
respectively, to pay into the funds of said company, in such in- 
stalments as the president and directors, under provisions of law, 
may require, one hundred dollars for each share set against our 
names respectively ;” “ provided, however, and it is hereby ex- 
pressly understood, that we are not to be held to pay any part 
of our several subscriptions made as aforesaid, until the whole 
amount of said capital stock is actually subscribed by bona fide 
stockholders ; and under this provision we severally promise and 
agree to and with said company that, when the full amount of 
said capital stock is subscribed as aforesaid, and when the said 
president and directors of said company shall have legally as- 
sessed and declared payable one or more assessments, amounting 
in the aggregate to twenty per cent. upon each share subscribed 
for by us respectively, we will pay the same;” and, in case of 
failure, authority was given to sell the shares, and the subscribers 
were to be indebted to the company for any deficiency arising 
from the sale. By a further clause, the subscribers recommended 
that interest be paid to stockholders on payment for stock, till 
the said sections of the railroad should be opened for travel. 

The above subscription paper was signed by the defendant on 
the 17th of October 1860, for ten shares in the second and third 
sections. Assessments amounting to one hundred dollars on 
each share were laid in 1864 and 1865, and notice given, and the 
defendant’s shares were subsequently sold at auction for four 
hundred and fifteen dollars. On the 13th of June 1864, the 
president and directors of the company filed in the office of the 
secretary of state a certificate declaring that all the shares of 
the second and third sections of the road, namely, $100,000 for 
the second, and $50,000 for the third, had been subscribed for 
by responsible persons, and that a sum equal to twenty per 
cent. of the par value of all the shares of such portion of the 
stock had been actually paid into the treasury of the company. 
There had been, in fact, subscriptions to said second and third 
sections to the amount of $170,000; but on one hundred of the 


a 


Ee 


OCTOBER TERM 1866. 8h 


Agricultural Branch Railroad Company v. Winchester. 


shares nothing had then been paid, nor has the whole thereof ever 
been paid. The construction of the road was commenced in 
July 1864. Before the commencement of this suit, interest had 
been allowed to subscribers on their payments of stock. 

On the above facts, which were agreed in the superior court, 
the defendant contended that the contract of subseription was 
void for uncertainty ; that twenty per cent. had not been paid on 
each and every share of the capital stock, as required by the stat- 
ate and contract of subscription, before the commencement of the 
construction of the road; that the corporation, in its issue of 
stock for the second and third sections, had exceeded the amount 
to which it was limited by S¢. 1860, ¢. 42, and that the payment 
of interest to stockholders was illegal; and that for these reasons 
the plaintifls could not maintain their action. But judgment 
was rendered for the plaintiffs, and the defendant appealed to 
this court. 

P, E. Aldrich, for the defendant. 

G. A. Torrey, for the plaintiffs. 

Cuapman, J. 1. Vhe defendant contends that this action can- 
not be maintained, because the terms of his subscription to 
the stock of the company are uncertain and indefinite. It ap- 
pears that the company was authorized by its charter to build 
the road in three sections, with a separate and distinct capital 
stock for each section. The first section having been com- 
pleted, subscription papers were prepared for the two remaining 
sections together, and the defendant subscribed one of these, 
stating in writing, against his name, that it was for the second 
and third sections. ‘The alleged uncertainty is stated to consist 
in this: “that it does not appear whether the whole of the de- 
fendant’s subscription was to.be expended upon one of the sec- 
tions named, or, if it was divided, how much was to be applied 
to each section.” The obvious answer to this position is, 
that it was not illegal to build the two sections together, and 
therefore the uncertainty relates to an immaterial matter. The 
question as to the proportions in which it shall be applied to 
each section when collected does not arise in this case. 

2. It is objected that twenty per cent. had not been paid in 
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upon each share subscribed for, according to the requirement 
of St. 1852, c. 178, § 6, before the construction of the two sec- 
tions was commenced. But the defendant paid nothing on his 
subscription ; bis shares were sold to pay the assessments upon 
them, and this action is brought to recover the balance of the 
assessments. If the fact that twenty per cent. had not been paid 
in on each and every share would leave the company without 
authority to commence their work, still it would be no objection 
to the collection of assessments ; and the commencement of the 
work cannot invalidate the subscriptions, or defeat this action to 
recover assessments upon the shares. 

3. It is contended that the company has exceeded its author- 
ity by issuing stock to the amount of $170,000. It appears that 
by Sé. 1852, ¢. 178, § 5, the company was authorized to increase 
its capital stock for the purpose of the extension of the road by 
the sum of $300,000. By § 6, $200,000 was to be the capital 
of the second section, and $190,000 the capital of the third sec- 
tion. By S¢. 1860, c. 42, the capital required to build the second 
section was to be $100,000, and the capital required to build 
the third section $60,000. ‘This latter act is to be regarded as 
an enabling statute, and not a restrictive one. It did not re- 
voke the authority to make the capital stock $300,000, if neces- 
sary. ‘The stock subscribed is less than that sum. 

4. It is objected that interest was allowed to subscribers on 
their payments before the road was completed. The answer to 
this objection is, that the subscription paper, signed by the de- 
fendant, reeommends that this payment be made. His assent 
estops him from making the objection. 

5. It is objected that the company has obtained legislative 
amendments to their charter, extending the time originally pre- 
scribed for the completion of their road, and has extended the 
time under these acts. The objection is made in argument, but 
does not appear in the agreed statement of facts. Formerly, 
when charters were granted, it was not customary for the legis- 
lature to reserve power to alter or modify them. The case of 
Middlesex Turnpike Corp. v. Swan, 10 Mass. 384, arose under 
such a charter. It was held that the defendant had subscribed 
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to an object specifically ascertained, and, the terms of his con- 
tract being definite, an alteration of the route of the road was an 
alteration of his contract, and, therefore, it could not be enforced. 
But all our acts of incorporation, granted since March 1831, 
have been subject to amendment, alteration or repeal at the 
pleasure of the legislature. Gen. Sts. c. 68,§ 41. It was held 
in South Bay Meadow Dam Co. v. Gray, 30 Maine, 547, that 
subscribers to the stock of corporations, subject to be thus 
changed, should be regarded as consenting to the change. This 
doctrine has been in many cases applied to changes and exten- 
sions in the route of a railroad, plank-road or canal. Schenec- 
tady, dc. Railroad v. Thatcher, 1 Kernan, 102. Buffalo, &c. Rail- 
road v. Dudley, 14 N. Y. 336. Banet v. Alton, &c. Railroad, 13 
Illinois, 504. Pennsylvania § Ohio Canal Co. v. Webb, 9 Ohio, 
136. Gray v. Monongahela Navigation Co. 2 Watts & 8. 156. 
There are many other authorities to this point. Nothing is 
more common than alterations of railroad charters extending the 
time for completing the road, and such extensions do not funda- 
mentally or very essentially change the character of the charter. 
We think it reasonable to hold that subscribers to the stock im- 
pliedly consent to them. Judgment for the plaintiffs. 


Gerorce Crompton vs. Cuartes J. AntHoony & others. 


In a suit in equity by a creditor against his debtor and the debtor’s wife, seeking to reach 
and apply in payment of the debt property of the debtor fraudulently conveyed to her 
with intent to defraud his creditors, and so held by her that it cannot be come at to be 
attached or taken on execution in a suit at law against the debtor, the court will not 
restrain the plaintiff from taking the deposition of the debtor’s wife, touching the matters 
alleged in the bill against her, after the process has been duly served upon her, although 
no service has been made upon her husband, and he is out of the country, and the plain- 
tiff has not established his debt against her husband by any judgment. 


Bitu 1n Equity, alleging, in general, that the plaintiff held a 
claim of $15,000 against the defendant Charles J. Anthony, 
and that the other defendants, Anna D. Anthony, wife of said 
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Charles, and three other persons who were named, were each in 
the possession of an estate of great value which they held in 
trust for the said Charles J. Anthony, and for his benefit and 
use; and also of an estate of great value which he had conveyed 
or caused to be conveyed to them without consideration, and 
with intent to conceal the same from his creditors, and to pre-_ 
vent the same from being taken on legal process, and to delay, 
hinder and defraud his creditors, all which they well knew; that 
the plaintiff was unable particularly to describe said estate, but 
that he believed the same was so invested, held and concealed 
by said defendants, respectively, that it could not be come at to 
be attached or taken on execution in a suit at law against the 
said Charles J. Anthony. The prayer was for an answer, an 
account, and a decree that the estate might be applied in satis- 
faction of the plaintiff’s claim against Charles J. Anthony, and 
for other relief. . 

Service was made, so far as Charles J. Anthony and his wife 
were concerned, by attaching certain property alleged to belong 
to him; by leaving a summons for him at his last and usual 
place of abode; and by delivering a summons in hand to her. 

In the above suit, the defendant Anna D. Anthony filed a 
petition setting forth, among other things, that she and her hus- 
band were residents of the city of New York; that long before 
said suit was brought he left New York to visit Europe, under 
medical advice, for the benefit of his health; that he was now 
in Paris very sick; that no notice of the suit had been served 
upon him; and before he could be required to appear and an- 
swer the suit the plaintiff caused her to be summoned before a 
magistrate to give her deposition therein; that she is advised 
that her deposition cannot legally be taken therein, or certainly 
not until her husband is legally bound to enter an appearance; 
that the cause of action named in the suit was not made or 
transacted with her; and accordingly she prayed that the magis- 
trate and the plaintiff might be ordered not to take her deposi- 
tion, and for other relief. | ; 

At the hearing, before Gray, J., it appeared that Anthony and 
his wife formerly resided in Worcester, but whether their domicil 
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was now there or not was in dispute. ‘The motion for an in- 
junction was overruled, and Mrs. Anthony appealed to the full 
court. It was agreed that, if the motion should have been made 
by an independent bill or petition, she should have the same 
rights as if it had been so made. 

P. C. Bacon & P. E. Aldrich, for Mrs. Anthony. Mrs. An- 
thony is in no such sense a party to this suit as to make her a 
competent witness, either for or against her husband. Gen. Sts. 
c.131,§14. Sf. 1865, c. 207, § 2. She was no party to the 
transaction upon which the plaintiff founds his suit, but is sum- 
moned merely as a supposed trustee. Unless the plaintiff can 
maintain his suit against her husband, he cannot’ pursue it 
against her. She is no party to the matter in controversy be- 
tween the plaintiff and her husband. She is a party to the suit 
only so far as it raises the question whether she has assets, 
which her husband’s creditors are entitled to have. But it does 
not yet appear that her husband owes the plaintiff anything. 
The plaintiff has obtained no judgment against him. The gen- 
eral rule in equity is, that a party cannot seek to reach equitable 
property of the debtor till he has exhausted his remedy at law. 
Beck v. Burdett, 1 Paige, 305. Tappan v. Evans, 11 N. H. 311. 
Gordon v. Lowell, 21 Maine, 251. Waterman v. Cochran, 12 
Verm. 699. The plaintiff should obtain his judgment, and then, 
if nulla bona is returned on the execution, he may proceed 
against her. 

If her deposition can be taken at any stage of the suit, it can- 
not until due service upon her husband. See Gen. Sts. c. 131, 
§ 19. He never heard of this case. Under such circumstances, 
can a witness be compelled to give a deposition, and committed 
for refusing to answer ? 

If her deposition can be taken, it must be confined to the pro- 
ceedings against her. 

G. F. Hoar & T. L. Nelson, for the plaintiffi The plaintiff 
has a right to take this deposition under Gen. Sts. c. 131, §§ 19, 
59,60. All the defendants are equally parties to the suit. Gen. 
Sts. c. 113, § 2; c. 123, §§ 25, 31.° This is an ordinary bill in 
equity, under Gen. Sts. c. 113, § 2, cl. 11. It is no part of the 


36 WORCESTER. 


Crompton v. Anthony & others. 


plaintiff’s case to show that there are no other means of collect- 
ing his debt. It is no answer to the suit to say there might be 
different remedies elsewhere. This suit is in the nature of an 
adversary suit against her. To maintain it, the plaintiff must 
establish every allegation of fact in his bill; and she may put 
the same in issue, even though the bill should be taken pro con- 
fesso as against her husband. 

Biegtow, ©. J.* We are of opinion that there is no valid 
reason for restraining the plaintiff from proceeding to take the 
deposition of one of the persons whom he seeks to charge as 
having property in her hands belonging to his debtor, which can- _ 
not be come at to be attached or taken in execution in a suit at 
law. She is clearly a party to the suit. She is not only charged 
with having in her hands and possession an estate of great value 
in trust for the alleged debtor of the plaintiff, but also with hav- 
ing received it without consideration, with a knowledge that it 
was transferred to her with the fraudulent design of concealing 
it from the creditors of the debtor, and to hinder and delay them 
in the collection of their debts. Under this allegation, there is a 
distinct issue, to which the witness, whose deposition is sought 
to be taken, is a direct and immediate party, on proof of which 
depends her liability in the present suit. She is, therefore, in a 
strict and proper sense, a party to the action, and a competent 
witness either for herself or “any other party,” under Gen. Sts. 
c. 131, § 14. 

It is suggested on the part of the petitioner that this suit can- 
not be maintained, because it is not yet judicially established 
that any debt is due to the plaintiff from the person who is 
alleged to be his debtor in the bill, and that no suit in equity 
can be properly brought to reach the equitable property of a 
debtor until the creditor has first obtained judgment and execu- 
tion at law, and been unable thereby to obtain satisfaction of 
his debt. But a proceeding like the one at bar, though in some 
respects analogous to a creditor’s bill, is not required, by the 
statute which authorizes it, to be conformable to the rules which 
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* FosTER, J., did not sit in this case. 
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regulate and govern suits of the latter character. It has already 
been held that a suit in equity like the present may be main- 
tained by a single creditor in his own behalf, and need not be 
brought for the benefit of other creditors. Silloway v. Columbia 
Ins. Co. 8 Gray, 199. For the same reason, a bill for a like pur- 
pose may be sustained by a creditor. to secure payment of his 
debt without first establishing it by a judgment at law. The 
plain intent of the statute is to give to a creditor the right, by 
means of a suit in equity, to lay hold of and appropriate in 
payment of his debt any property, title or interest of his debtor 
. which may be of such a kind or in such situation or condition 
as not to be within the reach of process at common law. ‘The 
proceeding is intended to be in the nature of an equitable trustee 
process, by which a single creditor may in one and the same suit 
establish his claim against his debtor, and also compel the ap- 
propriation of property in the hands of third persons to the pay- 
ment of his debt. In analogy to the proceedings on trustee 
process at law, the inquiry into the two distinct issues involved 
in the case may well proceed independently of each other. The 
question whether the persons who are made parties, and who 
are alleged to have property or assets of the debtor in their 
hands liable to be appropriated to the payment of the plaintiff’s 
debt, are chargeable therefor in this suit, has no necessary con- 
nection with the question of the validity of the claim which the 
plaintiff seeks to establish against his alleged debtor, and may 
well be determined, as in suits at law, irrespective of the final 
result upon that issue. 

In this view, it is wholly immaterial to the right of the plain- 
tiff to take the deposition in question, whether the alleged debtor 
has been duly served with process or not. The suit has been 
duly commenced, and the witness is a party to it regularly sum- 
moned and before the court. ‘The alleged debtor, if not already 
properly served with notice of the suit, may still be duly sum- 
moned. Whether he will appear and answer to the snit cannot 
now be known. He may see fit not to appear and answer 
the bill, and allow it to be taken pro confesso as against him. 
In the mean time, however, there is a distinct issue raised as 
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between the plaintiff and the witness, in regard to which the for 
mer has a right to her testimony under the provisions of Gen. Sts. 
c.131, §§ 19, 59,60. Inthe event that the debtor does not appear 
to answer to the suit, after being duly served with process, the 
deposition of the witness would be clearly competent as against 
her, on the issue raised to which she is a party. It cannot now 
be foreseen whether, when the case comes to a hearing, the 
deposition will be competent or not. But the plaintiff is clearly 
entitled to the testimony of the witness, in the form of a depo- 
sition, to be used in case it shall be found to be competent and 
admissible when offered in evidence. 

Prayer of petitioner denied. 


Georce F. Sitocoms vs. AmetIa C. Stocoms. 


Under Gen. Sts. c. 92, § 8, a nuncupative will, made in another state, which would not 
have been valid if made here, but which might be proved and allowed according to the 
laws of that state, may be proved, allowed and recorded in this commonwealth, and have 
the same effect as if it had been executed according to the laws of this commonwealth. 


Apprat from a decree of the judge of probate, disallowing an 
instrument offered for probate as the will of Augustus Slocomb, 
deceased. | 

It was agreed that said Augustus was a resident of Grafton, 
in the county of Worcester, and had goods and estate there to 
be administered, but at the time of his last sickness and death 
was at Natchez, Mississippi, where he had gone for a temporary 
purpose, intending soon to return to his home in Grafton. 
During his last sickness he made a nuncupative will at Natchez 
under such circumstances and in such manner and form as to 
make it a good and valid will in the state of Mississippi, which 
might be proved and allowed there according to the laws of that 
state. But the judge of probate refused to receive evidence of 
these facts, and disallowed the will. 

Tbe case was reserved upon the above facts, by Gray, J., for 
the determination of the whole court. 
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H. B. Staples §- W. F. Slocum, for the appellant. The term 
“will” has acquired a peculiar meaning in the law. Co. Litt. 
1il a. 2 Bl. Com. 500. 4 Kent Com. (6th ed.) 516. 2 Bou- 
vier’s Dict. Will and Testament. The history of legislation 
concerning wills shows that nuncupative wills must have been 
included within the general language of Gen. Sts. c. 92, § 8. 
See Sf. 29 Car. II. c. 3,§ 19; Rev. Sts. c. 62, § 7; St. 1843, c. 
92. This construction is supported by the text-writers. 1 Jarm. 
on Wills, 89, 90, n.1. 1 Williams on Executors, (4th Amer. 
ed.) 104, .1. The reason of the act applies to unwritten wills. 
Inhabitants of Massachusetts have occasion to be in all states 
and countries, where they cannot have the means of ascertain- 
ing the forms required here, but can learn the law of the place 
where they are. ‘lhe legislature intended to enable them to dis- 
pose of their property by will made in any manner which is 
valid by the law of the place they are in. ‘This construction is 
also analogous to the principles of comity in respect to con- 
tracts. 

P. C. Bacon & P. E. Aldrich, for the appellee. The word 
“will” has been used in our statutes to designate a written will; 
and whenever a nuncupative will has been intended, there has 
been something to show it. See Anc. Chart. 204, 205, 207, 234, 
200; St. 1783, c. 24; Sf.1785, c.12; Rev. Sts. ¢..2, § 6, cl..18; 
c. 62, §§ 1-21, 32; St. 1838, c. 2; St. 1842, c.'74; St. 1843, c. 92, 
§§ 1,2; S#. 1851, c. 233, § 97; St. 1849, c. 146; Gen. Sts. c. 3, 
9 7, cl. 19; c. 161, $19. A nuncupative will only passes per- 
sonal estate, and there is a good reason therefore why the word 
. “nuncupative” should be used to designate it. Prince v. Ha- 
zleton, 20 Johns. 502. The Gen. Sts. c. 92, § 8, refer to wills 
that are executed and can be recorded. Buta nuncupative will 
is not “ executed,” and cannot be recorded. The words of the 
statute, therefore, are inapplicable to nuncupative wills. If the 
doctrine contended for by the appellants is correct, real estate 
may pass by a nuncupative will, if such will has that effect by 
the laws of the state where it is made. In Ohio it has been 
held that real estate may pass by sucha will. Gillis v. Weller, 
10 Ohio, 462. There is no material difference between Sf. 1843, 
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ce. 92, and Gen. Sts. c. 92,§8; and Bayley v. Bailey, 5 Cush. 
245, decides that the term “will” under the former statute 
means an instrument in writing. The latter statute was only 
designed to alter the mode of execution, and refers only to 
matters of form, such as the number of witnesses required. 

Hoar, J. ‘The question presented by this case is, whether a 
nuncupative will, made in another state, which might be proved 
and allowed according to the laws of the state in which it was 
made, may be proved, allowed and recorded in this state, and 
have the same effect as if it had been executed according to the 
laws of this commonwealth. 

Such a will comes exactly within the letter of Gen. Sts. ¢. 92, 
§ 8, and we have only to determine whether the phrase “a will” 
in that section includes nuncupative wills, or was intended to 
refer only to wills in writing. 

The first two sections of the chapter provide for the disposi- 
tion of real and personal estate, by persons of full age and sound 
mind, by “last will and testament in writing.” In § 6 it is en- 
acted that “no will, except such as are mentioned in the three 
following sections, shall be effectual to pass any estate, real or 
personal, nor to charge or in any way affect the same, unless it 
is in writing and signed by the testator, or by some person in 
his presence and by his express direction, and attested and sub- 
scribed in his presence by three or more competent witnesses.” 
Of the three sections thus referred to, § 7 provides that “a will 
of real or personal estate, made and executed in conformity with 
the law existing at the time of the execution thereof, shall be 
effectual to pass such estate;” § 8 refers to wills made out of | 
the state, and which might be proved or allowed according to 
the laws of the state or country in which they were made; and 
§ 9 authorizes nuncupative wills to be made by soldiers in act- 
ual military service, and mariners at sea. 

The argument to be drawn from this exception is very strong. 
It excepts three classes of wills from the requirements of being 
made in writing and executed according to the formalities be- 
fore prescribed. One of these classes is the nuncupative wills 
of soldiers and mariners. The exception, therefore, includes 
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some nuncupative wills, which are to be valid though not in 
writing. When it also excepts a will made out of the state, 
valid by the laws of the state or country where it is made, it in- 
cludes wills which need not be in writing, nor signed by the tes- 
tator, nor attested by the number of witnesses required for a 
will made in this commonwealth. There seems to be no rule 
of construction which would lead to the conclusion that a nun- 
cupative will, valid by the laws of the state or country where it 
is made, is not embraced within the provision, as much as any 
other. 

But a consideration of the reason and object of the statute 
would lead to the same result. A person in another state or 
country might not be acquainted with the formalities established 
for the making of wills under our laws; and, when desirous of 
making a will, might have no means of gaining the neces- 
sary information. But he might well be supposed to have it in 
his power to ascertain the formalities required in the country in 
which he was. If the laws of that country allowed a will made 
before a notary, and reduced to writing and certified by him, 
without the testator’s signature ; or if they dispensed with any 
or all of the witnesses which our laws require; a will made ac- 
cordingly would conform to all the requirements of the 8th sec- 
tion. And we think this would be equally true of a nuncupa- 
tive will in the ordinary sense of that phrase. It would be 
a will which the testator would be informed was as effectual 
as any other to pass the estate which he wished to bequeath, ac- 
cording to the laws of the place where it was made; and the 
statute was designed to protect him in resorting to the mode of 
bequest which he might there be advised was legal. 

As a nuncupative will, therefore, is a species of will long 
known and recognized in English and American as well as the 
civil law, and as the evident purpose of the statute is as appli- 
cable to it as to any other, we are all of opinion that the provis- 
isions of Gen. Sts. c. 92, § 8, include such wills, and that the 
decree of the judge of probate disallowing this will must be 
reversed, and the case remitted. 
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James R. Pierce vs. Nanoy Smita. 


A testator by his will gave to his wife the income of all his real estate, while she should 
remain his widow and continue to provide a home for his children; and directed that at 
her decease all that should remain should be equally divided among his children, with a 
proviso that his homestead should remain in the hands of his heirs, and be held by them 
as a home for his children so long as any of them might require a home and place of 
refuge. The widow waived the provisions of the will in her behalf, and the homestead 
was set out to her for her dower, and all the rest of the testator’s real estate was sold for 
payment of debts, and, after paying the debts, a certain sum remained in the executor’s 
hands. Held, that the children were entitled to a distribution of this sum among them. 


Petition by the administrator with the will annexed of the 
estate of Sidney Smith, praying for the instruction of this court 
as to the proper disposition of a sum of money in his hands, 
upon the following facts: 

The will contained this clause: “I give, bequeath and de- 
vise to my wife, Nancy Smith, the income of all my real estate, 
and all my personal’ property of every description, to have 
and to hold while she remains my widow and continues to 
provide a home for my children in the house we now occupy. 
At the decease of my said wife, it is my wish and will that all 
that remains of my real estate and personal property be equally 
divided between my children, Eleanor G., Sidney S., George W. 
and Celia B. Smith, with this proviso, the homestead and place 
we now occupy shall remain in the hands of my heirs, and be 
held by them as a home for my children so long as any ot them 
may require a home and place of refuge, to have and to hold 
the same to my wife and children, their heirs and assigns for- 
ever.” 

The widow waived the provisions of the will in her behalf, 
and the homestead was set out to her for her dower; and sub- 
sequently it was deemed necessary to sell the remaining real 
estate of the testator for payment of debts and charges of ad- 
ministration, and the whole of it was accordingly sold, and sev- 
eral hundred dollars remained in the petitioner’s hands, from the 
sale of real estate, after the payment of all debts and charges. 
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The widow and all the children were still living; and the chil- 
dren claimed the right to receive the balance in the petitioner’s 
hands. 

The case was reserved, by the chief justice, for the determi- 
nation of the whole court. : 

T. L. Nelson, for the children. ' 

H. Williams, for the widow. 

Cuapman, J. Since Nancy Smith, the widow of the eater 
has waived the ,provisions of the will, and had dower assigned 
to her in the rea! estate, there is nothing in the will to prevent 
the estate from passing to the testator’s children as heirs, except 
the provision reserving the real estate as a home for his children 
so long as any of them may require a home and place of ref- 
uge.” This provision is entirely defeated by the sale of the real 
estate for the payment of debts, and they are entitled as heirs at 
law to have the balance of the avails of the estate, which now 
remain in the plaintiff’s hands, distributed among them. Ellis 
v. Page, 7 Cush. 161. Distribution decreed. 


Epwarp M. MarsHauu vs. Hiram B. Berry. 


A married woman has power under our statutes to make a valid disposition of specific arti- 
ticles of her separate personal property by a donatio causa mortis, without her husband's 
consent. 


Tort in favor of the administrator of the estate of Abby L. 
- Marshall for the conversion of three United States bonds and 
two United States treasury notes, of $100 each. 

At the trial in the superior court, before Morton, J., there was 
evidence tending to show that the intestate, who was the plain- 
tiff’s wife, died on the 17th of June 1865, leaving no child; that 
she was the owner of the property mentioned in the declaration, 
and while on her death-bed, and then being under the immediate 
apprehension of death, she directed the defendant upon her 
decease to deliver the bonds to her brother Edward Berry as a 
donatio causa mortis ; that at the same time she delivered to the 


44 WORCESTER. 


Marshall v. Berry. 


defendant for her mother the treasury notes, and directed him 
upon her decease to deliver them to her mother as a donatio 
causa mortis. Neither the mother nor the brother was present 
and there was no delivery to either in the lifetime of Mrs. Mar- 
shall. She died soon afterwards, leaving no debts, and no other 
property except to the value of five hundred and fifty dollars; 
and the defendant claimed said sum, as having been transferred 
and given to him by the intestate before her death, and had 
commenced a suit which is now pending to recover the same. 
Soon after Mrs. Marshall’s death, and before the property had 
been delivered as directed by her, and before the plaintiff had 
taken out letters of administration, he notified the defendant not 
to deliver the bonds and treasury notes to the brother and mother 
respectively. The plaintiff was appointed as administrator on 
the 5th of July 1865, and in the latter part of the same month 
demanded the bonds and notes from the defendant, but not until 
after the.same had been delivered to the brother and mother in 
pursuance of the directions of the deceased; and said delivery 
was without the knowledge of the plaintiff. 

The defendant asked the court to instruct the jury that upon 
this evidence the plaintiff could not maintain this suit; but the 
judge declined so to rule, and instructed the jury that the plain- 
tiff was entitled to a verdict for the value of the bonds and 
notes. ‘I'he jury returned a verdict accordingly, and the defend- 
ant alleged exceptions. 

T. G. Kent, for the defendant cited Sessions v. Moseley, 4 
Cush. 87; Caldwell v. Renfrew, 33 Verm. 213; Albin v. Lord, 
39 N. H. 203; Noble v. Smith, 2 Johns. 52; Huntington v. Gil- ° 
— more, 14 Barb. 243; Ingham v. White, 4 Allen, 412, 414; South- 
ard v. Plummer, 36 Naines 64. 

Hi. B. Staples, (W. F. Slocum with him,) for the blaine The 
Gen. Sts. c. 108, §§ 1-28, respecting the rights of married women, 
are in derogation of common law, and are not to be extended 
by implication. And there is a strong implication from various 
provisions of that chapter that the legislature did not contem- 
plate giving to married women the right to dispose of their 
property in this manner. See §) 3,9, 29. Sucha right would 
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render nugatory the restriction in § 9 on a married woman’s 
power to make a will. A donatio causa mortis is testamentary 
in its character. 1 Story on Eq. § 607. 2 Kent Com. (6th ed.) 
445. Jones v. Selby, Pre. Ch. 300. Tate v. Hilbert, 2 Ves. Jr. 
111. Such a gift is not a contract, any more than a will is a 
contract. The statutes, by giving to married women the power 
to make a will, impliedly debar them from other modes of testa- 
mentary disposition. And considerations of public policy forbid 
the sanction of the doctrine contended for by the defendant. 

We tts, J. ‘The evidence tended to show a good donatio 
causa mortis of a part at least of the property claimed by 
the administrator. It was property which is now held to be 
capable of such disposition. Delivery to a third person for the 
intended donee, to be given to him after the decease of the do- 
nor, and actual receipt and acceptance by the donee after such 
decease, complete the: conditions of such a gift and perfect the 
title in the beneficiary. Sessions v. Moseley, 4 Cush. 87. 1 Wil- 
liams on Executors, (4th Amer. ed.) 686, note. It would seem, 
therefore, that the ruling of the judge who tried the case, direct- 
ing a verdict for the plaintiff, must have been upon the ground 
which has been argued by the plaintiff’s counsel here, namely, 
that a married woman is not authorized under our statutes to 
make such a disposition of her separate property. 

The statutes relating to this subject declare that the property 
of a married woman “ shall be and remain her sole and separate 
property,” “ and shall not be subject to the interference or con- 
trol of her husband;” that she “ may bargain, sell and convey ” 
it and “ enter into any contracts in reference to the same,” &c., 
“in the same manner as if she were sole.” It may be true, as 
has been said, that these statutes, being in derogation of the 
common law rights of the husband, are to be construed strictly. 
But they must be construed in accordance with the apparent 
_ intention of the legislature. The statutes seem to evince an 
intention to clothe the wife with the complete and absolute con- 
trol and power of disposal of her own property.. By affixing cer- 
tain limitations to that power, the intention to authorize its full 
exercise within those limitations is the more clearly shown. 
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Those limitations restrict her conveyances of real estate, and 
of shares in a corporation, and also all transactions between 
herself and her husband. They also limit the operation of her 
will to one half of her personal estate, unless her husband con- 
sent. None of these restrictions entitle the husband, for his own 
benefit, to invalidate a gift made by the wife. And it seems 
clear to us that the court are not called upon by any provision 
of statute or policy of the law, nor are they authorized, to im- 
pose any such restriction. 

It 1s contended that a gift mortis causa is a testamentary dis- 
position of estate, and therefore, if made by a married woman, 
would be contrary to the intent of Gen. Sts. c. 108, § 9, and, if 
sustained, would tend to defeat that provision. Although it is 
of a testamentary character in some of its incidents, and is said 
to have been deemed by the Roman law “ of the nature of lega- 
cies ;” 1 Story on Eq. § 607; yet inasmuch as,-by our law, an 
actual delivery, or some equivalent act, by the donor, in his life- 
time, is necessary to its validity, we think it must be regarded 
as, in its essential character, a gift. The title passes by the de- 
livery, defeasible, only in the lifetime of the donor, by revocation, 
either express, or implied by his recovery or some other act in- 
consistent with the gift and indicating a purpose to resume it. 
The death of the donor perfects the title, by terminating his 
right or power of defeasance. This mode of transmission can 
apply only to certain specific articles capable of passing by de- 
livery, and not as a disposition of the donor’s estate. If it pur- 
port to be such a disposition, that is, if it assume the province 
of a will, it is void. Headley v. Kirby, 8 Penn. State R. 326. 
It is not subject to probate, nor to contribution with legacies in 
case of insufficiency of assets, nor to any of the incidents of 
administration. The donor at his decease is held to be already 
devested of his property in the subject of the gift, so that no 
right or title in it passes to his personal representatives. ‘The 
donee takes the gift, as it is said, not from the administrator, but 
against him. It is subject to debts; but only in the same way 
as other voluntary conveyances and gifts would be. That the 
wife may thereby evade the provision of the statute, which 
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disables her from depriving her husband of more than half of 
her personal estate by her will, without his consent in writing, 
may be equally urged against any disposition of it in her life- 
time. This consideration does not protect the wife from such 
disposition of his estate by the husband. Chase v. Redding, 
13 Gray, 418. 

We see no reason for guarding the rights of the husband 
more tenderly than those of the wife. In the case of Jones v. 
Brown, 34 N. H. 439, the court seem to hold a contrary doc- 
trine, both as to the nature of the gift, and the power of the 
wife to make it. But if the current of authorities be interpreted 
by the thing decided rather than by the phraseology used, it 
must result in the position before stated, that a donatio causa 
mortis is not a testament but a.gift. Micholas v. Adams, 2 
Whart. R. 17-22, and Dole v. Lincoln, 31 Maine, 422, contain 
strong statements of this view of the subject. 

The question of the power of the wife must be determined 
upon the statutes, and therefore the decision in New Hampshire 
can have little weight with us, except from its bearing upon 
the other point. Our statutes are broad and explicit. If the 
legislature intended that the wife should be restricted in this 
respect, it would have been so declared. In the absence of any 
provision of statute inconsistent with the right of the wife to 
dispose of her personal property in this manner, we must hold 
that she has the power. 

The verdict must therefore be set aside and a new trial 
granted. Exceptions sustained.* 


* The books contain frequent expressions of regret that the validity of gifts 
causa mortis has ever been recognized. See Ward v. Turner, 2 Ves. Sen. 437, 
438; Duffield v. Elwes, 1 Bligh N. R. 533; Brown v. Brown, 18 Conn. 414 ; 
Brinckerhoff v. Lawrence, 2 Sandf. Ch. 406; Michener v. Dale, 23 Penn. State 
R. 59. Accordingly it is held that all the requisite circumstances must be fully 
and clearly proved. Walsh v. Studdart, 4 Dru. & War. 159. Thompson v. 
Heffernan, Ib. 285. Coutant v. Schuyler, 1 Paige, 319. Delmotte v. Taylor, 
Redfield’s Sur. R. 423. Shirley v. Whitehead, 1 Ired. Eq. 132, 133. Especially 
the delivery. Cutting v. Gilman, 41 N. H. 152. Dole v. Lincoln, 31 Maine, 
422. Hitch v. Davis, 3 Maryland Ch. 266. Ward v. Turner, 2 Ves. Sen. 442, 
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Grorce W. Exa vs. T'Homas Epwarps. 


If ancillary administration is taken out in another state upon the estate there of a deceased 
citizen of Massachusetts, a decree of the judge of probate there, allowing a claim of the 
administrator against the estate, and finding a balance due to him over and above the 
assets there coming to his hands, is not conclusive here, and will not entitle the adminis- 
trator to charge for such balance here. 


AppeaL from the decree of the judge of probate, disallowing 
a portion of the account of George W. Ela, as executor of the 
will of Susan 8. Edwards, late of Westboro, deceased. 

The only question was as to one item of $2535.09, charged 
by the executor as the balance found due to him from the estate 
by a decree of the judge of probate in Merrimack County, New 
Hampshire, where the testatrix had formerly resided, and where 
Ela took out ancillary administration upon her estate there. It 
was agreed that Ela rendered an account of his ancillary ad- 
ministration there, in which he acknowledged the receipt of 
assets to the amount of $674.79, and asked allowance of pay- 
ments and expenses to the amount of $209.88, and of a claim 
of his own against the deceased to the amount of $3000, for 
services rendered to the deceased in Massachusetts and New 
Hampshire. ‘This account was there allowed, after due notice, 
and a balance of $2535.09 was accordingly found due to Ela; 
and he, in his account here, charged the estate. with this bal- 
ance, and contended that the decree of the judge of probate in 
New Hampshire was conclusive, but the judge of probate dis- 
allowed it. 

The case was reserved by Colt, J., for'the determination of the 
whole court. 


443. Hawkins v. Blewitt, 2 Esp. R. 663. And it has been said that the evi- 
dence of the donee alone should be held insufficient for this purpose. Kenney 
v. Public Adm’r, 2 Bradf. (N. Y.) 319, 321. And for general discussions of this 
class of gifts, see 2 Redfield on Wills, 296-324; 1 Williams on Executors, (4th 
Amer. ed.) 686, note; 1 White & Tudor’s Lead. Cas. in Eq. 745; where the 
authorities are collected. To the point decided in the principal case, see also 
Moore v. Darton, 4 De G. & Sm. 519. A. 
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F. H. Dewey, for the appellant. This case is distinguishable 
from Low v. Bartlett, 8 Allen, 259. In,this case, the same person 
is executor and administrator. There, it was not so. In this 
case, it is not a claim of a creditor that is sought to be enforced ; 
but the claim is for the balance of an account as administrator. 
If there had been a balance of assets remaining there, he would 
have been obliged to account for it here. ‘Therefore the bal- 
ance in his favor should be allowed here. See Edwards v. Ela, 
5 Allen, 87. 

W. W. Rice, for the appellee. 

Hoar, J. We are unable to find any just ground of distine- 
tion between the principles which must govern this case, and 
those which determined the decision in Low v. Bartlett, 8 Allen, 
209. It was there held that there is no such privity between an 
executor in this commonwealth and an ancillary administrator 
appointed in another state, as would enable a creditor of the 
testator, who had obtained a judgment against the administrator 
there, to enforce it against the executor in Massachusetts. ‘The 
distinction which the appellant makes is, that in the case at bar 
the executor and the administrator are the same person. But 
the item which he asks to be allowed in his account, which is 
the balance due him on the settlement of his account as admin- 
istrator in New Hampshire, is created by the allowance there of 
a debt which he proved against the estate. That allowance 
established a claim in his own favor against the assets in that 
jurisdiction. But the creditors and legatees here are certainly 
not bound by it. They were under no obligation to go there to 
contest it. ‘The New Hampshire court had no jurisdiction over 
it, for the purpose of binding the assets in Massachusetts. 

Decree of the judge of probate affirmed. 


VOL. XIII. 4 
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> 
James H. Bancrort vs. JoHnN CoNnsEN. 


If a guardian of minor children uses his wards’ money to purchase land, and takes a deed 
acknowledging the receipt of the consideration paid by him, “ guardian of the miner 
children” of A., but running to himself, his heirs and assigns, without otherwise referring 
to his guardianship, this is sufficient to give notice to creditors of the guardian that the 
land is held by him in trust; and parol evidence is competent to show that in fact the 
land was purchased with the wards’ money. 

The fact that a guardian has wrongfully invested his wards’ money in real estate will not 
render such real estate liable to be seized on execution by his creditors. 


Petition for partition. The defence was a denial of the pe- 
titioner’s seisin. 

At the trial in this court, before Colt, J., it appeared that the 
petitioner claimed title under an officer’s deed purporting to con- 
vey to him the right in equity of Charles Hersey to redeem one 
undivided half of certain land from a mortgage. ‘To show that 
Hersey had such right in equity, the petitioner put in a deed of 
one undivided half of the land, subject to a mortgage, from John 
Kelley, “in consideration of one hundred and twenty-five dollars 
paid by Charles Hersey, of Worcester, guardian of the minor 
children of Edward Hart, late of Auburn, deceased,” but running 
to said Hersey, his heirs and assigns, without otherwise referring 
to his guardianship. 

The respondent was allowed to prove, against the objection 
of the petitioner, that Hersey was duly appointed guardian of 
said minor children, and was duly authorized to sell certain real 
-estate belonging to them, and received therefor one hundred and 
twenty-five dollars, and with said money purchased from Kelley 
the interest in the land in question; and that since the land 
was seized and sold Hersey had conveyed the premises to the 
defendant. 

Upon the foregoing facts, the case was reserved for the deter- 
mination of the whole court. 

W. A. Williams, for the petitioner, cited Atkinson v. Atkinson, 
8 Allen, 15; Fitzpatrick v. Fitzgerald, 13 Gray, 400; Parker v. 
Converse, 5 Gray, 336; Gen. Sts. c. 109, § 22. 

G. F. Hoar §- A. Dadmun, for the respondent, cited 2 Washburn 
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on Real Prop. 193; Williams v. Fullerton, 20 Verm. 346 ; Porter 
v. Bank of Rutland, 19 Verm. 410; Blaisdell v. Stevens, 16 Verm. 
179; Anderson v. Van Alen, 12 Johns. 343. 

Cuapman, J. If Hersey held the land in controversy in trust 
for the minor children of Edward Hart, and if the petitioner 
had notice of the trust, then the officer’s deed to the petitioner 
conveyed no title, because the land was not subject to be levied 
upon by Hersey’s creditors. The deed by which the land was 
conveyed to Hersey, and which was on record, contains both 
the alleged declaration of trust and the notice of it. Of course 
the petitioner must be taken to have had all the knowledge 
which is conveyed by the language of that deed. It is from 
John Kelley to Hersey, and is expressed to be “ in consideration 
of one hundred dollars paid by Charles Hersey, guardian of the 
minor children of Edward Hart, late of Auburn, deceased.” 
The case of Blaisdell v. Stevens, 16 Verm. 179, is quite in point. 
In that case executors took a conveyance of land in payment 
of a debt due to the estate, and the consideration was stated in 
the deed to be received from the grantees, “ executors of Daniel 
Ryan, late of, &c., deceased.” This was held to be a sufficient 
declaration that they held it in trust as executors, and notice of 
the trust to a purchaser. The rule is stated as follows: “ If one 
have knowledge of distinct facts, affecting the title of land which 
he is about to purchase, he is not at liberty to close his eyes, 
and then screen himself under a plea of ignorance of other facts 
connected with those facts already known to him; but he is 
bound in good faith to make reasonable inquiry, and will be 
presumed to have done so, and will be affected with notice of all 
such facts as he might have learned by such inquiry.” In Wil- 
liams v. Fullerton, 20 Verm. 346, certain shares in a turnpike 
corporation were conveyed in mortgage to one, his heirs and 
assigns, with a condition to be void upon payment to the 
grantee as executor a debt due from the grantor to the estate 
of Rachel Williams. The grantee was in fact executor of 
Rachel Williams. It was held that the trust was sufficiently 
declared and notified, so that the creditors of the executor could 
not hold the dividends by attachment. : 
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No particular form of words is necessary for declaring a trust. » 
2 Washburn on Real Prop. 192. 

The rule as to notice is substantially the same as is stated in 
2 Sugden on Vend. (7th Amer. ed.) 890-893. ‘I'he cases above 
cited are in conformity with the general current of the author- 
ities, and are sufficient of themselves to establish the principles 
decided. | 

It is immaterial whether or not the guardian had authority 
from the court to invest the money in his hands in this real 
estate. If the purchase was wrongful, still the trust attaches to 
the purchased property, because it was paid for with the trust 
fund. Hill on Trustees, 522. 

The petitioner took no title under the officer’s deed. 

Judgment for the defendant. 


CoMMONWEALTH vs. CERTAIN InNToxIcaTING Liquors. 
SaME vs. SAME. 


A complaint for a search-warrant to search a dwelling-house for intoxicating liquors ille~ 
gally kept therein may be supported, although the oath of one of the complainants, re- 
quired by Gen. Sts. c. 86, § 438, is in the alternative, in this form: that intoxicating 
liquor “ has been sold in the house above mentioned by the occupant of said house, or 
with the consent and permission of the occupant of said house, contrary to law, within 
one month,”’ the oath being in other respects sufticient. 

A search-warrant issued upon such a complaint is not invalid, although the oath alleged to be 
contained in the complaint is recited with an additional alternative averment, thus: that 
such liquors ‘have been illegally sold in said house within one month last past by the 
occupant thereof, or with the permission and consent of the occupant thereof, or have been 
taken from said house for the purpose of being sold, contrary to law, within one month.” 

Such complaint may describe the liquors to be seized as “‘a certain quantity of whiskey, 
being about and not exceeding fifty gallons,’ with a like description of other kinds of 
intoxicating liquors; and this description will be sufficient although the quantity of 
whiskey actually found and seized is only two gallons, and although some of the kinds 
described are not found at all. 


Tue first of these cases was a complaint under Gen. Sts. 
c. 86, §§ 42, 43, to the police court of Milford for a search-war- 
rant to search a dwelling-house for intoxicating liquors illegally 
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kept there, said dwelling-house being occupied by Patrick Gillon 
as a grocery; and the complaint contained the oath of one of the 
complainants, as follows: “I have reason to believe, and do be- 
lieve, that intoxicating liquor, such as is above mentioned, has 
been sold in the house above mentioned by the occupant of said 
house, or with the consent and permission of the occupant of 
said house, contrary to law, within one month next before this 
day; and the said liquor above mentioned is now kept in said 
house for sale by said Patrick Gillon, contrary to law ;” and the 
facts on which his belief was founded were set forth. A war- 
rant was issued upon this complaint, which recited that one of 
the complainants “has duly made oath that he has reason to 
believe, and doth believe, that intoxicating liquors, such as are 
mentioned in the complaint, have been illegally sold in said 
house, within one month last past, by the occupant thereof, or 
with the permission and consent of the occupant thereof, or have 
been taken from said house for the purpose of being sold, con- 
trary to law, within one month last past,” &c. This warrant 
was served by seizing a large quantity of liquors, described 
therein, and Patrick Gillon appeared specially, and moved to 
quash and dismiss the complaint and warrant, for reasons stated 
in the opinion of the court. This motion was overruled, and 
the case was submitted to a jury, who found that the liquors 
were illegally kept as alleged. The said Gillon appealed to this 
court. 

The second case was a similar complaint under the same 
statutes, from Middlesex county, and designated the liquors to 
be seized as “intoxicating liquors, to wit, a certain quantity of 
rum, being about and not exceeding fifty gallons; a certain 
quantity of gin, being about and not exceeding fifty gallons; a 
certain quantity of whiskey, being about and not exceeding fifty 
gallons; a certain quantity of brandy, being about and not ex- 
ceeding fifty gallons; a certain quantity of ale, being about and 
not exceeding one hundred gallons ; a certain quantity of strong 
beer, being about and not exceeding one hundred gallons; a 
certain quantity of wine, being about and not exceeding fifty 
gallons.” ‘The officer seized upon the warrant “ about thirty 


o4 WORCESTER. 


ae ere 


Commonwealth v. Certain Intoxicating Liquors. 


es 


gallons of ale, in a barrel; about two gallons of ale, in a jug; 
about two gallons of whiskey, in a jug.” ‘The like proceedings 
were had in this as in the preceding case. 

N. Richardson § A. F. L. Norris, for the claimants. 

Reed, A. G., for the Commonwealth. 

Foster, J. The principal question in this case, and one 
which requires examination, is the following: The complaint 
contains an afhidavit by one of the two complainants, which 
charges, in the alternative, that within one month next before 
the making thereof, intoxicating liquor has been sold in the 
dwelling-house to be searched, by the occupant thereof, or with 
his consent, contrary to law. It is insisted that, by reason of 
this alternative form of allegation, the complaint is fatally defec- 
tive ; and this position would be undeniably correct if any sub- 
stantive part of the offence charged were thus set forth. The 
proceeding is of a criminal nature, and, as the rules of pleading 
require every fact essential to constitute the crime charged to be 
alleged with precision and certainty, an alternative averment in 
the description thereof is never-legally sufficient. 

But a critical analysis of the various sections relative to 
search-warrants leads us to the conclusion that the recital. ob- 
jected to is not of such a nature. The Gen. Sts. c. 86, § 42, 
provide that upon a complaint by two persons “ that they have 
reason to believe, and do believe, that any spirituous or intoxi- 
cating liquor, described in the complaint, is kept or deposited by 
a person named in the complaint, in a store, shop, warehouse, 
building, vehicle, steamboat, vessel or place, and intended for 
sale contrary to the provisions of that chapter,” a search-warrant 
may be issued, the liquor seized and held by the officers, and 
the warrant returned before the magistrate who issued it, or 
some other one in the place where such liquor is alleged to be 
kept or deposited. Section 44 requires that the complaint shall 
designate with particularity the place to be searched, the liquors 
to be seized, the person by whom they are owned, kept or pos- 
sessed, and intended for sale, and shall allege the intent of such 
person to sell the same, contrary to the provisions of this chap- 
ter. ‘lhe warrant shall be supported by the oath of the com- 
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plainant ; shall allege that probable cause has been shown for 
the issuing thereof, and the place to be searched, the liquors to 
be seized, and the person believed to be the owner, possessor or 
keeper thereof, intending to sell the same contrary to law, shall 
be set out by special designation, and with the same particular- 
ity as in the complaint; and the offence, both in complaint and 
warrant, shall be fully, plainly, and substantially described. 
Section 49 provides that the magistrate shall “hear and deter- 
mine the allegations of such complaint, and whether the liquors 
and vessels, or any part thereof, are forfeited.” If it appears that 
the liquor was, at the time of making the complaint, owned or 
kept by the person alleged therein for the purpose of being sold 
in violation of this chapter, there is to be a judgment of for- 
feiture. Section 51 provides that if it is not proved on the trial 
that the liquor seized was kept or deposited for sale, contrary to 
law, it is to be returned to the party entitled to receive it. 

From the foregoing provisions it appears that the substantive 
issue to be tried is, whether the party charged in the complaint, 
at the place therein designated, has owned or kept the liquors 
therein described with intent to sell the same contrary to law. 
Both complaint and warrant in the case before us duly and 
formally allege these facts. They comply with all the require- 
ments contained in the sections which have been quoted. ‘They 
describe the offence substantially in the words of the statute, 
and the record is sufficient to warrant a judgment of forfeiture. 

The alternative allegations objected to were introduced be- 
cause the place to be searched was a dwelling-house, and they 
are made necessary by the provisions of § 43, which we have 
. thus far omitted to refer to. No warrant is to issue to search a 
dwelling-house, unless a tavern, store, grocery, eating-room or 
_ place of common resort is kept therein. ‘The complaint before 
us alleges that the dwelling-house described is “ occupied by the 
defendant as a grocery,” which is equivalent to the language of 
the section that “a grocery is kept therein.” 

The 43d section proceeds to require another formality, npon 
the observance of which the validity of the present proceedings de- 
pends. “No warrant shall issue for the search of a dwelling-house 
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unless one of the complainants makes oath or affirmation that 
he has reason to believe, and does believe, that such liquor 
has been sold therein, or taken therefrom, for the purpose of 
being sold by the occupant, or by his consent or permission, con- 
trary to law, within one month next before making such com- 
plaint, and is then kept therein for sale, contrary to law, by the 
person complained against. The complainant shall, in his oath 
or affirmation, state the facts and circumstances on which such 
belief is founded, and such Eble shall be recited 1 in the 
complaint and warrant.” 

This affidavit is undoubtedly intended as a safeguard against 
the invasion of a dwelling-house by process of search. without 
sufficient cause. As it is a more serious interference with the 
ordinary rights of citizens to enter and search the habitation of 
a family than to search a shop or other building or place, the 
legislature deemed it wise to limit the liability of a dwelling- 
house to be searched to cases where, within one month pre- 
viously, there was reason to believe that the law had been 
violated on the premises, either by illegal sales or by taking 
liquor therefrom for the purposes of sale, as well as by the keep- 
ing intoxicating liquors there with illegal intent at the date of 
the complaint. But the affidavit required is merely a condition 
precedent to the issuing of the warrant, and the statements it 
contains are not facts traversable on the trial. The liquor seized 
is to be forfeited if it is the same described in the cornplaint, 
kept at the place designated, by the party named, and with the 
illegal intent alleged, irrespective of the question whether illegal 
sales, or removals for sale, from the premises, within one month, 
are proved to have been made or not. ‘The judgment of forfeit- - 
ure, in case of liquors seized in a dwelling-house, is justified by 
the same proof of facts as when the liquors are seized in any 
other place. Inasmuch as the condemnation of the liquors does 
not depend upon the reality of the facts and circumstances 
alleged in such oath of one complainant, that is to say, upou 
the correctness of his belief, it seems to us to follow that the 
strict and technical rules of criminal pleading need not, and 
ought not, to be held applicable to the recital thereof. This 
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would be very apparent if the oath of one complainant were 
in the form of a separate affidavit. And although the section 
requires that the allegations of the affidavit shall be recited in 
the complaint and warrant, yet this does not impose the neces- 
sity of greater technicality in drawing them. The object of re- 
quiring such recital was probably to make known to the parties 
interested in the liquor, and the premises to be searched, upon 
what grounds the search-warrant was issued, and to preserve 
permanently affirmative evidence that the search ordered was 
not unreasonable. Furthermore, the oath of one complainant 
may not be founded upon any personal knowledge of his own. 
His reasonable belief may have been derived from information, 
and in that case he may have a well-grounded belief that there 
has been, within a month, either a sale on the premises, or a re- 
moval therefrom for sale, and that the act was done either by 
the oecupant or with his permission, and yet the afhiant may be 
unable to state which of these things has taken place. In such a 
case an alternative oath would be all he could truly make; and 
we have no doubt of its sufficiency. We therefore overrule the 
objections to the alternative allegations in the complaint. 

There remains to be disposed of the objection that the war- 
rant does not correspond with the complaint, by reason of con- 
taining in the recital of the oath of one complainant a further 
alternative averment not in the complaint, in these words, “ or 
have been taken from said house for the purpose of being sold.” 
This is plainly a misrecital; but we do not think it sufficient to 
render the proceedings fatally defective. Entertaining the views 
which have been expressed of the purpose of requiring the re- 
cital of an affidavit, not forming a material and traversable part 
of the complaint, we think the proceedings should not be set 
aside on account of an obvious clerical error, apparently arising 
from the failure to erase words in a printed form, or from copy- 
ing cut of the form given in the statute a superfluous clause. 
The entire oath of that complainant was incorporated totidem 
verbis into the complaint. The warrant is on its face good 
for the reasons already stated; and the discrepancy between 
it and the complaint could only be ascertained by comparing 
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them together, upon doing which all parties interested would 
see the original oath, and necessarily obtain the substantial in- 
formation as to the grounds upon which the warrant issued, 
which the provision requiring the recital to be made was in- 
tended to secure. 

The only remaining objection relates to the sufficiency of the 
description of the liquors, and is answered by Gen. Sts. c. 86, 
§ 63. Downing v. Porter, 8 Gray, 541. We have considered the 
questions presented on their merits, as if they had been regularly 
brought before us on exceptions. Appeal dismissed. 


JoHN Woop vs. Georce P. Cops & another. 


’ 


In an action to recover damages for a personal injury received in consequence of the neglect 
of the defendants’ servant, in driving against the plaintiff, it appeared that the defendants, 
who were dealers in fish, employed a truckman, for a certain sum each Friday, to deliver 
fish to their customers; and he in delivering the same selected his own route and con- 
sulted his own convenience. The truckman, being sick, told his servant to get help, if 
necessary; and accordingly the latter procured the defendants’ servant, with their assent, 
to drive one team and deliver the fish; and he, while doing so, drove against the plaintiff, 
and thereby caused the injury complained of. Held, that on these facts the action could 
not be maintained. 


Tort to recover damages for a personal injury received in 
consequence of the neglect of the defendants’ servant, in driving 
against the plaintiff. 

At the trial in the superior court, before Morton, J., there was 
evidence tending to show that while the plaintiff was walking in 
a highway in Worcester a wagon was driven against him by a 
boy named Wheeler; that Wheeler was employed by the de- 
fendants, Cobb & Atwood, who were dealers in fish, and the | 
wagon had just left their place of business loaded with their 
fish. 

Thomas R. Foster, a truckman, testified that the defendants 
employed him to deliver all their parcels of fish every Friday to 
their customers, for the sum of one dollar; that he received the 
parcels in ‘baskets, labelled where to go; that he took whatever 
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route he chose, and suited his own accommodation ; that at the 
time of the accident he had been sick several weeks and confined 
to his house; that he thought he told Pierce, his boy, to get some 
help, if necessary ; and that on the day of the accident he told 
Pierce to take the team up and tell the defendants they could 
have it if they wanted it. 

Pierce testified that Foster had two teams; that on the day 
of the accident “ Foster told me to ask Mr. Cobb if his boy 
could drive for me. I saw Wheeler, and asked him if he could 
drive for me. He said he did not know, must ask Mr. Atwood. 
Went in and asked Mr. Atwood if he could drive for me that 
morning. He said he might. He took the light team. At 
other times while Foster was sick, I had help elsewhere.” 
Pierce and Atwood testified to substantially the same facts. 

The judge instructed the jury that, if they believed the evi- 
dence of these witnesses as to what took place at the defendants’ 
shop, the plaintiff could not recover; and the jury returned a 
verdict for the defendants. The plaintiff alleged exceptions. 

P. E. Aldrich & W. A. Williams, for the plaintiff. 

_G. F. Hoar § A. Dadmun, for the defendants. 

Bicetow, C. J. There was no error in the instructions. The 
testimony of the witnesses introduced by the defendants would 
warrant no other inference than that the person who was in 
charge of the horse and wagon at the time the injury was done 
to the plaintiff was not in the employment or service of the de-— 
fendants, but was acting as the servant of a third person, who 
exercised an independent employment in no way subject to the 
command or control of the defendants as to the mode in which 
it should be carried on. It is too well settled to admit of debate 
that under such circumstances no liability for the acts done 
attached to the defendants. Brackett v. Lubke, 4 Allen, 138. 
Forsyth v. Hooper, 11 Allen, 419, 421. 

Exceptions overruled. 
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SaMueEL Davis & wife vs. Joun W. WeETHERELL & another. 


If the plaintiff in a bill in equity to redeem land from a mortgage claims the right to redeem. 
by virtue of holding an estate of homestead in the premises, and the bill alleges that the 
premises were a part of the homestead farm of the plaintiff, though separated by land of 
other persons from that portion of the farm upon which his dwelling-house and barn were 
situated, and that he acquired an estate of homestead in the premises, no demurrer lies 
on the ground that the bill shows that the plaintiff is not entitled to any estate of home- 
stead. 


A woman having an inchoate right of dower may have a bill in equity to redeem land 
from a mortgage in which she has joined with her husband to release dower. 


Bitu In EQuITY to redeem land from a mortgage. The bill 
set forth that Samuel Davis, on the 1st of April 1854, made a 
mortgage, in which his wife joined, of a tract of land in Wor- 
cester, to secure the payment of six thousand dollars; that the 
mortgage was assigned to the defendant Wetherell on the 27th 
of June 1860; that Davis became an insolvent debtor June 5th 
1861; and on the 29th of May 1862 his assignees conveyed to 
Wetherell the equity of redemption in the premises; that May 
1st’ 18638, the mortgage debt being due, Wetherell entered for 
the purpose of foreclosing his mortgage, and recorded a certifi- 
cate of his entry; that November 1st 1864 Wetherell conveyed 
to the other defendant, Anna D. Anthony, by a quit-claim deed, 
all his interest in the premises; that the defendants have both 
been in possession, taking the rents and profits; that the prem- 
ises were a part of the homestead farm of Davis, though sepa- 
rated by lands of other persons from that portion of the farm 
upon which his dwelling-house and barn were situated, and were 
half a mile distant therefrom, and were bought by Davis after 
the purchase of the rest of the farm, but were used and culti- 
vated by him in connection with the rest of the farm, partly for 
mowing and partly for pasturing his farm cattle; that Davis 
acquired a homestead in the premises under the provisions of Sé. 
1855, c. 238, and was entitled to have the same set off to him, 
as against all persons except the mortgagees; and that Selina 
E. Davis, his wife, would be entitled, in case she should survive 
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her husband, to have dower assigned her in the premises, except 
as against the mortgagees. 

The defendants demurred, and at the argument relied on the 
following causes of demurrer: “1. Because the plaintiffs are 
not entitled to any homestead. 2. Because the husband is not 
entitled to any homestead. 3. Because the wife is not entitled 
to maintain a bill for her dower or homestead in the lifetime of 
her husband, either with or without her husband, under the cir- 
cumstances stated in the bill.” 

The case was reserved by Gray, J., for the determination of 
the full court. 

P. C. Bacon, for the defendants. 

T. L. Nelson, for the plaintiffs. 

Hoar, J. The questions presented for decision upon the 
argument of the demurrer are only these: 1. Whether the bus- 
band, Samuel Davis, is entitled to maintain a bill to redeem, by 
reason of a homestead estate in the equity of redemption under 
Si. 1855, c. 238; and 2. Whether his wife, who joins in the bill, 
is entitled to redeem by virtue of her inchoate right of dower in . 
the equity, she having joined with her husband in executing the 
mortgage ? 

Upon the first question, the court are of opinion that the 
rights of the parties cannot be conclusively settled upon de- 
murrer. ‘The bill contains the distinct averment that the parcel 
of land described in the mortgage is a part of the farm occupied 
and used as a residence by the said Davis, as a householder 
with a family, and that he was entitled to a homestead in the 
equity of redemption thereof. As a matter of pleading, the 
allegation seems to be sufficient. Whether upon the proofs the 
allegation will be sustained, or whether the case will fall within 
the rule adopted in Adams v. Jenkins, 16 Gray, , we cannot 
now determine. 

The other question is new and interesting, and nothing has 
been found in the way of direct authority which bears upon it. 
That a widow is dowable of an equity of redemption is well 
settled; indeed, is especially provided by statute. Gen. Sts. 
c. 90,§ 2. But no adjudged case has been found in which a 
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wife having an inchoate right of dower has been allowed to 
redeem from a mortgage in which she had joined with her hus- 
band. Before the Revised Statutes, it would seem that if the 
mortgagee or his assigns had purchased the husband’s equity of 
redemption, he could not cut off the wife’s right of dower in the 
equity by a foreclosure until after the husband’s death. Lund v. 
Woods, 11 Met. 566. But since the Revised Statutes it has 
been repeatedly determined that the foreclosure, in the mode 
provided by statute, of a mortgage in which the wife had joined 
to release her dower, or in case the husband had only been seised 
of an equity of redemption during the coverture, would bar the 
right of dower. And ina suit against the husband to foreclose, — 
the wife need not be made a party. Wedge v. Moore, 6 Cush. 8. 
Savage v. Hall, 12 Gray, 363. Farwell v. Cotting, 8 Allen, 211. 
Pitis v. Aldrich, 11 Allen, 39. 

Upon general principles of equity, it is difficult to find a reason 
why an inchoate right of dower should not be protected against 
extinguishment by the foreclosure of a mortgage; especially 
where the husband has parted with his whole estate in the land, 
and can no longer be regarded as, in any sense, representing the 
interests of the wife. Coverture is no bar to the maintenance 
of a suit in equity; and it is the policy of our legislation to per- 
mit married women to assert, protect and sue for their separate 
rights of property. By Gen. Sts. c. 140, § 13, the right of re- 
deeming a mortgage is given to “ the mortgagor, or any person 
lawfully claiming or holding under him.” A woman entitled to 
an inchoate right of dower cannot be regarded as “ holding” under 
her husband, as she certainly has no estate in possession. But 
she may well enough be considered as “claiming” under him. 
When her dower is assigned, her estate is a continuance of her 
husband’s. Her inchoate right of dower is a right of a very pe- 
culiar nature. It is a right of which nothing but her death or 
voluntary act can deprive her, and so it is something more than 
a mere possibility. Ordinary statutes of limitation do not run 
against it, so that adverse possession as against her husband will 
not deprive her of it. And although she cannot convey or alien- 
ate it, except by joining in a deed with her husband to release it, 
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and cannot protect it from waste, and it is not liable to be taken 
by legal process, yet her husband cannot bar or incumber it. As 
was said by Chief Justice Parker in Bullard v. Briggs, 7 Pick. 
033, it is “a valuable interest, which is frequently the subject of 
contract and bargain.” “It is more than a possibility, and may 
well be denominated a contingent interest.” In that case it was 
held that where a wife joined with her husband in releasing her 
dower to a mortgagee, and the husband, in consideration of such 
release, conveyed the equity of redemption to a trustee for her 
benefit, the conveyance could not be avoided by his creditors, 
if the value of the dower was equal to that of the equity 
conveyed. 

In Bacon v. Bowdoin, 22 Pick. 401, it was decided that a ten- 
ant for years, or even the owner of a mere easement in land, 
might bring a bill to redeem a mortgage. And we think it could 
not be doubted that the owner of a life estate in remainder, or 
other contingent estate, might redeem. After the death of the 
husband, and before assignment of dower, the widow has no 
estate which she can enter upon or convey; yet undoubtedly 
she has an interest sufficient to support a suit for redemption. 
Eaton v. Simonds, 14 Pick. 98. Farwell v. Cotting, 8 Allen, 211. 

In Burns v. Lynde, 6 Allen, 305, a wife having an inchoate 
right of dower was allowed to maintain a suit in equity to set 
aside a deed purporting to release her dower, which had been 
executed by her in blank and afterwards filled up; and a decree 
was made for a reconveyance to her of the right of dower by 
the grantee in the deed. That case goes very far in principle to 
sustain the conclusion to which we have come in the case at 
bar. 

And we are all of opinion that the female plaintiff, having a 
valuable interest in the mortgaged premises, in privity with the 
mortgagor, an interest which she might have released to the as- 
signee of the equity of redemption for a pecuniary consideration 
perhaps of considerable amount, and of which she would be 
deprived by a foreclosure of the mortgage, is entitled to main- 
tain her bill. 

_For the reasons stated in Brown v. Lapham, 3 Cush. 551, we 
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think there was no merger of the equitable in the legal title, and 
that the defendant may have the full benefit of the assignment 
of the mortgage. 

If she shall elect to receive the whole amount due on the mort- 
gage, preferring the surrender of her equity of redemption to 
contribution, she may do so; and Mrs. Davis, on payment of that 
sum, will hold a valid title as assignee of the mortgage. If a 
question as to the proportion in which the respective interests 
are to contribute shall hereafter arise, some mode by which their 
proportionate value can be ascertained must then be adopted. 


It does not arise upon the demurrer. 
Demurrer overruled. 


SaMuEL KE. Stapues vs. Mason W. Brown. 


Since the enactment of the Gen. Sts. c. 108, § 1, the estate of 4 tenant by the curtesy initiate 
in land held by his wife, to her sole and separate use, is not liable to be seized on execu- 
tion against him. 


WRIT OF ENTRY, commenced originally against the tenant 
and his wife, since deceased, to recover possession of a parcel 
of land in Douglas. 

At the trial in the superior court, before Morton, J.. without a 
jury, it appeared that in June 1863 the record title to the de- 
manded premises stood in the name of the tenant’s wife, to 
whom it had been conveyed originally by a deed in the common 
form, in 1854; and afterwards, in 1856, the tenant transferred 
his interest therein to her, through mesne conveyances, to have 
and to hold to her own sole and separate use. ‘The demandant 
in that month levied an execution, which he had obtained 
against the tenant, upon the premises, alleging that the convey- 
ance to the wife was fraudulent. The tenant's wife died in: 
March 1865, while the present action was pending, leaving chil- 
dren by him, some of whom were born prior to the date of the 
conveyance to her. The demandant offered no evidence to 
prove that the conveyance to the tenant’s wife was fraudulent ; 
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and the judge accordingly ruled that he was not entitled to 
maintain his action. The demandant alleged exceptions. 

C. G. Keyes, for the demandant. 

A. Dadmun, for the tenant, was not called upon. 

CuapmaNn, J. When this action was commenced, the title 
was in Mrs. Brown, under a deed conveying it to her, to hold to 
her sole and separate use. The demandant claimed title under 
the levy of an execution against the husband, and had made 
his levy on the ground that the conveyance to the wife was 
fraudulent as to the husband’s creditors. Since the wife’s de- 
cease this ground has been abandoned, and the demandant now 
seeks to maintain the action on the ground that the levy was 
valid upon the estate of the husband as tenant by the curtesy 
initiate, and that by the death of the wife his estate is now per- 
fected. 

Formerly the estate of a tenant by curtesy initiate was liable 
to be levied upon by his creditors. Mechanics’ Bank v. Williams, 
17 Pick. 438. Gardner v. Hooper, 3 Gray, 398. But the law 
is changed by statute in this respect as to lands held by the 
wife to her sole and separate use. Gen. Sts. c.108,§ 1. Stlsby 
v. Bullock, 10 Allen, 94. The wife has power to convey or de- 
vise such lands, by obtaining in writing the assent of her hus- 
band, or the consent of a judge of the supreme judicial court, 
superior court, or the probate court, granted on account of his 
sickness, insanity or absence from the state, or for other good 
cause. Gen. Sts. c. 108, § 3. So that, if a creditor were to levy 
upon the estate, the wife might immediately defeat the levy. 
The provision of § 1, that land thus held shall not be liable for 
the husband’s debts, makes a complete and consistent system. 

Exceptions overruled. 


VOL. XIII. 5 
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SamuveL W. Haywarp vs. NatHan GEORGE. 
Same vs. SAME. 


If mortgaged personal property is attached, under Gen. Sts. c. 123, §§ 67-71, and the mort- 
gagee summoned as trustee, and the officer subsequently delivers up the property to the 
defendant in the writ, upon taking a receipt therefor, and the trustee is discharged, no 
action can be maintained upon the receipt. 


T'wo actions of contract brought by a deputy sheriff upon 
two receipts taken by him for personal property attached by him 
on two writs against Benjamin D. Williams, to whom the prop- 
erty was thereupon delivered. ‘T'he receipts were signed by 
Williams and the defendant. 

At the trials in the superior court, before Morton, J., it ap- 
peared in each action that at the time of the attachments the 
personal property was mortgaged to Amariah A. Taft, who was 
summoned in each original writ as trustee, and appeared therein 
and made answer setting up his mortgage and averring that a 
sum exceeding the value of the property was due to him 
thereon ; and he was thereafter discharged with costs. And the 
present plaintiff admitted that this mortgage was still outstand- 
ing and unpaid, and that a larger sum was due thereon than 
the value of the property. 

Upon these facts, with others which are now immaterial, the 
judge ruled that these actions could not be maintained, and — 
directed verdicts for the defendant, which were accordingly ren- 
dered ; and the plaintiff alleged exceptions. 

T. G. Kent, for the plaintiff. 

W. F. Slocum §; H. B. Staples, for the defendant. 

Foster, J. Where a creditor attaches mortgaged personal 
property and summons the mortgagee as trustee, pursuant to 
the provisions of Gen. Sts. c. 123, §§ 67-71, he acquires the right 
to examine the mortgagee under oath concerning the considera- 
tion of the mortgage and the amount of the debt secured by 
it; and to have a trial which shall determine its invalidity, or 
ascertain the sum to be paid in redemption. On the other hand, 
the mortgagee also is entitled to have the course marked out by 
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the statute pursued. The attaching creditor must pay to him 
the amount ascertained to be due on the mortgage within the 
time prescribed by the court, or restore the property. He can- 
not discontinue as against the trustee without vacating the 
attachment. In the present case, the judgment discharging the 
trustee operated as such dissolution, and terminated all the cred- 
itor’s interest in the mortgaged property attached. Martin v. 
Bayley, 1 Allen, 381. 

This being so, the present plaintiff cannot recover against the 
receiptor for the benefit of the creditor. Nor can he recover for 
the benefit of the debtor, the mortgagor, to whom, upon the 
execution of the receiptor’s contract, the property was at once 
redelivered. Nor, upon the evidence, is the deputy sheriff under 
any liability to the mortgagee, by virtue of which he can main- 
tain the present action. As soon as the property was redelivered 
to the mortgagor, the mortgagee was restored to all his rights, 
and could enforce his mortgage as well as if no attachment had 
been made. 

During all the time the property was held by the officer under 
the writ of attachment, the proceedings were regular and in con- 
formity with the statute. If the officer had given up the prop- 
erty as soon as the trustee was discharged, he would have 
performed his exact legal duty in the premises; but he did give 
it up long before. And there has never been any moment of 
time when he was a wrongdoer and liable to an action by the 
mortgagee. 

This view of the law disposes of both actions between the 
parties, in each of which there must be 

Judgment on the verdict for the defendant. 
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Sotomon Suumway vs. STEPHEN V. CaRPENTER & another. 


A receipt taken by a deputy sheriff for property attached by him is discharged by the as- 
signment in insolvency of the estate of the defendant in the writ, although such receipt 
contains an agreement, in case of neglecting or refusing to redeliver the property to the 
deputy sheriff, to pay to him on demand, or to his lawful representatives, the amount of 
debt and costs which shall be recovered in the suit, together with the fees upon the exe- 
cution. 


‘@ 


Contract brought by a deputy sheriff upon a written instru- 
ment signed by the defendants, reciting that the plaintiff had 
attached certain specified personal property valued at one hun- 
dred dollars on a writ in favor of Luther Capron, Jr., against 
James ‘I’. Cree, and continuing as follows: 

* Now in consideration of the premises, and of said 8S. Shum- 
way allowing the above property so by him attached to remain 
in the ‘charge and possession of the said James T. Cree, we 
hereby jointly and severally promise and agree that said prop- 
erty is the lawful property of the said James T. Cree, and is of 
the aforesaid value, and that we will on demand deliver the said 
property to the said 8. Shumway in like good order and condi- 
tion as the same is now in, and of its present value, or, in case 
of our neglecting or refusing to deliver the property as aforesaid, 
we will pay on demand to the said S. Shumway, or his lawful 
representatives, the amount of debt and costs which shall be 
recovered in the said suit, together with all lawful fees upon 
such execution or executions as may be placed in the hands of 
said 8. Shumway or his legal representatives.” ; 

It was agreed in the superior court that upon the execution 
and delivery of the above instrument the attached property was 
returned to Cree; that judgment was recovered and execution 
issued in the suit, and a demand was duly made upon the de- 
fendants; and that before the rendition of the judgment Cree 
went into insolvency, and his estate was duly assigned accord- 
ing to law, but he did not obtain his discharge. No order was 
passed that the attachment should survive. ‘This action was 
brought for the benefit of Capron. 
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Judgment was thereupon ordered for the defendants, and the 
plaintiff appealed to this court. 

P. E. Aldrich & J. H. Stockwell, for the plaintiff. This con- 
tract is something more than an ordinary receipt for attached 
property, and this action may therefore be maintained upon it. 
Sibley v. Story, 8 Verm. 15. Anthony v. Comstock,1 R. I. 454. 
Robinson v. Mansfield, 13 Pick. 139. Waterhouse v. Bird, 37 
Maine, 326. 

W. W. Rice, for the defendants. 

Foster, J. This is an action by a deputy sheriff against a 
receiptor to whom he delivered personal property attached by 
him, which the receiptor at once redelivered to its owner, the 
defendant in the writ of attachment, who before judgment took 
advantage of the insolvent laws, and his estate was duly as- 


signed to an assignee in insolvency. 

The plaintiff cannot recover to hold to his own use the value 
of the property receipted for; nor for the benefit of the original 
owner, because the property was restored to him when the re- 
ceipt was executed ; nor for the’ benefit of the original creditor, 
for the proceedings in insolvency terminated his interest and dis- 
solved the attachment; nor for the benefit of the assignee in 
insolvency, as representative of the general creditors, because no 
order was ever obtained for the continuance of the attachment. 
Therefore the plaintiff can recover no judgment whatever on 
the ipt or contract. Butterfield v. Converse, 10 Cush. 317. 
In that case, the terms of the contract were absolute to redeliver 
the property on demand. In the present, the agreement adds, 
for the benefit of the receiptor, the alternative, or else to pay the 
judgment which may be recovered. But if the judgment were 
less than the value of the property receipted for, the payment 
of its amount would fully discharge the receiptor from liability, 
where the property attached went back into the possession of 
‘ts owner. 

On the agreed facts there must be ~ 

Judgment for the defendants. 
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Arap ALEXANDER Us. ANDREW G. CaREW. 


If a bill of exceptions does not assume to give all the evidence which was introduced at 
the trial, but mentions the omission of any evidence upon a Certain point, and states that 
upon this evidence the defendant asked for a ruling that the action could not be main- 
tained, which was refused, and a verdict was returned for the plaintiff, the only question 
open in this court, on the exceptions, is whether evidence upon the point referred to was 
essential to the maintenance of the action. 

Occupation of land by a tenant at will is not such a disseisin or adverse occupation as-re- 
quires an actual entry by the owner in order to make a valid conveyance or lease thereof, 
or an entry by the grantee or lessee before commencing a process under Gen. Sts. c. 187, 
to recover possession thereof. 


Action under Gen. Sts. c. 137, commenced October 24th 
1865, to recover possession of a tenement in Worcester. 

At the trial in the superior court, before Morton, J., it appeared 
that the defendant was originally tenant at will of the premises 
under the owner, who on the Ist of September 1865 executed a 
written lease of the same to Lewis ‘l'hayer, and Thayer, with 
the owner’s consent, on the 7th of October 1865 executed a 
written lease of the same for one year to the plaintiff. On the 
13th of the same October, the plaintiff served a written notice 
to quit upon the defendant, (who nevertheless remained in pos- 
session,) and showed to him the lease from Thayer to himself. 
It did not appear in evidence that Thayer or the plaintiff had 
ever made any entry upon or been in possession of the premises. 
Upon this evidence, the defendant asked the court to rule that 
the action could not be maintained; but the judge ruled other- 
wise. 

The jury returned a verdict for uns plaintiff, and the defendant 
alleged exceptions. 

Go. Hoar & Go FF. Vileby) for the defendant. The alienation 
by the owner of the premises to Thayer was not made known 
to the defendant; but, in order to entitle the plaintiff to main- 
tain this action, it was necessary to prove this fact. Pratt v. 
Farrar, 10 Allen, 519. Mizner v. Monroe, 10 Gray, 290. Fur- 
long v. Leary, 8 Cush. 409. Howard v. Merriam, 5 Cush. 563. 
Thayer never having made any entry upon the premises, and 
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never having been in possession, had only a naked right of 
entry, which right he could not convey.to a third person so as 
to enable him to maintain this process. 1 Cruise Dig. (Greenl. 


ed.) tit. vill. c. 1,§12. 4 Kent Com. (6th ed.) 447. 


G. Swan § C. A. Holbrook, for the plaintiff. 

BieeLow, C. J. A question has been made at the bar of this 
court, which does not appear to have been raised at the trial of 
this case in the court below. It is insisted that it does not ap- 
pear that the defendant had notice of the lease under which the 
plaintiff claims possession of the premises in controversy. This 
is true. But it is also true that it does not appear that he had 
not received such notice ; nor do the exceptions purport to state 
all the evidence which the plaintiff offered. ‘This is not a case, 
therefore, where it is shown by the exceptions, or can be fairly 
inferred from them, that the defendant at the trial took the gen- 
eral objection, in the nature of a demurrer to the evidence, that 
all the facts proved in behalf of the plaintiff did not make out a 
prima facie case. On the contrary, we think it is apparent that 
the defendant relied only on a specific objection to the sufficiency 
of the evidence, and that the ruling of the court was limited to 
the single point thereby raised. The statement in the excep- 
tions is, that the plaintiff did not prove that he or his immedi- 
ate lessor “ had ever made any entry upon or been in possession 
of the premises.” This is the only omission to prove a fact 
which is set forth, and it is coupled with a prayer by the defend- 
ant for a ruling that “on this evidence the action could not be 
maintained ;” which the court refused to grant. This, we think, 
indicates very clearly that the only point which was intended to 
be raised, and which was embraced in the ruling of the court, 
‘vas that which was based on the failure of the plaintiff to prove 
the specific fact stated in the bill of exceptions. It is the settled 
rule of practice that when a case is brought into this court by 
exceptions, which set forth the objections taken in the court be- 
low, no point is open in this court which is not fairly embraced 
within the objections taken at the trial. This rule is especially 
applicable when, as in the case at bar, the point raised at the 
bar of this court is one which, if suggested in the court below, 
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might have been fully met and obviated by evidence within the 
reach or control of the party against whom the objection was 
raised. Wentworth v. Leonard, 4 Cush. 414. 

Upon the only question which seems to be presented by the 
exceptions we can entertain no doubt. It was not necessary 
for the plaintiff to prove any entry upon or possession of the 
premises, prior to the commencement of the action. ‘There was 
no disseisin, ouster, or adverse possession of the estate by the 
defendant, which would prevent a valid grant or demise by the 
owner of the fee, or by any person rightfully clairnaing under 
him. The plaintiff was lessee under a sub-lease in writing from 
the lessee of the owner, from whom the defendant originally 
held the premises as tenant at will. The estate of the latter 
was terminated by the written lease from his landlord to Thayer. 
The defendant thereby became tenant by sufferance only, hold- 
ing the estate without right after the determination of his ten- 
ancy at will. The plaintiff was clearly entitled to immediate 
possession under his sublease from Thayer, and the defendant 
was liable to the present action, under the express provision of 


Gen. Sts. c. 137, §§ 3, 5. Exceptions overruled. 


James Brooks & others vs. ABNER S. WRriGurt. 


An agreement by a creditor to give time to his principal debtor, in a contract for the pay- 
ment of money, need not be made in express language, in order to discharge a surety. 
It is sufficient if a mutual understanding and intention to that effect are proved. 

In an action against a surety upon an acceptance, there was evidence tending to show that 
before the maturity thereof the holders promised the principal acceptor that if he woull 
send them another draft, with a certain person’s name upon it, they would let the accept- 
ance run along; and that such a draft, payable in sixty days, was accordingly sent, and 
was accepted by the holders, who thereupon did not press for payment of the origina! 
acceptance until after the expiration of the sixty days. Held, that from this evidence the 
jury would be authorized to find that the holders of the original acceptance agreed to give 
sixty days’ time to the principal acceptor thereof, and that the surety was thereby dis- 
charged. 

Under Gen. Sts. c. 129, § 72, the facts set forth in the answer, in an action, cannot te used 
as evidence against the defendant therein, on the trial of the action. 
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Contract upon a bill of exchange dated April 24th 1854, for 
$634, drawn by the plaintiffs upon G. R. Henry, in favor of the 
drawers, payable sixty days after date, accepted by said Henry, 
and bearing upon the back of it the name of Abner 8. Wright. 
The writ was dated September 25th 1865, and was originally 
instituted against both Henry and Wright, but was discontinued 
as against Henry, he having received a discharge in insolvency. 

The original declaration referred to the contract declared on 
as a promissory note; and the answer contained these words: 
“ The said Wright will show that he, with the knowledge of 
the plaintiffs, signed the same as surety for the said George R. 
Henry, and the said plaintiffs, after the said note became due, 
without the knowledge or consent of said Wright, and for a 
valuable consideration, gave time to the said Henry to pay said 
note, and the said Henry did not pay the same, but became 
insolvent.” 

At the trial in the superior court, before Lord, J., the plaintiffs 
contended that the defendant signed the paper declared on under 
such circumstances as to make his liability an original joint and 
several liability with Henry, although only as surety. 

Henry testified that just before the maturity of the agreement 
in suit, he sent to the plaintiffs by mail a letter inclosing a pre- 
cisely similar instrument, with the exception that the name of 
one Ball was signed upon it in the place of Wright’s, which bore 
date June 23d 1864, payable in sixty days from its date, and 
saying to the plaintiffs that it was sent to take up the one ia 
suit; and that he had no reply to such letter, and nothing passed 
between them until after the maturity of the last named con- 
tract, on which it appeared that the plaintiffs had commenced 
and prosecuted for a month a suit against Ball, but abandoned 
it and then commenced the present suit. 

One of the plaintiffs, Brooks, testified that, shortly before the | 
maturity of the contract in suit, Henry met him in Boston, and 
told him that he could not pay it at maturity, and wished him 


‘not to press it. He asked Henry if he could not give him some- 


thing else; Henry told him he could give him his brother-in-iaw, 
one Ball, for security, and, after more conversation, Brooks said 
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that if Henry would send him another draft with Ball’s name 
upon it he would let this run along until that one should become 
due; and added, “ I did Jet it run along till that became due.” 

At this part of the testimony the attention of the plaintiffs’ 
counsel was called away, and he asked what the witness said. 
The counsel for the defendant said he said he would let it run 
along if he would give him Ball’s name. The presiding judge 
then said,“ Mr. Verry omits a portion that you may think impor- 
tant; the language of the witness was, he would let it run along 
fill the other became due.” At this the plaintiffs’ counsel ex- 
pressed surprise ; thought the witness could not have so testified ; 
that the judge must have misunderstood him; and requested that 
the witness might be allowed to repeat his testimony, which he 
did, omitting that part that it might run along till the other be- 
came due. During a long cross-examination upon that point, 
the witness’s statements were not wholly intelligible or consist- 
ent, but he did not repeat that the draft was to run along till the 
other became due. The only other testimony bearing upon the 
subject of extension of the time was that of Wright, who testi- 
fied that the plaintiff told him that he held the paper in suit as 
collateral to the draft on which Ball’s name was. 

The plaintiffs’ counsel requested the court to instruct the jury 
that without the additional words “ he would let this run along 
until that one should become due,” the evidence was insufficient 
in law to warrant them in finding a verdict for the defendant. He 
made the request because it was for the jury to determine what 
the evidence was, that they might understand it differently from 
the judge, and that he wanted instructions applicable to the case 
as the jury would be warranted in finding the facts.’ This was 
not said in the hearing of the jury, and the judge replied, also not 
in the hearing of the jury, that he should not feel warranted in 
instructing the jury either that upon the whole evidence or upon 
all the evidence except a certain phrase they could not find an | 
extension of the time, but told the counsel that he should not. 
comment at all upon the facts, and should not state the evidence 
to the jury, but leave that wholly to their recollection, and should 
merely instruct them in relation to the law upon that subject, 
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which he did as follows: “ The defendant relies upon an agree- 
ment to extend the time of payment by the principal without 
the knowledge or consent of the defendant, who is a surety. ‘To 
enable him to maintain this defence, it must appear that the 
plaintiffs agreed upon a valuable consideration to delay en- 
forcing their claim for a certain definite specific time; that a 
mere agreement to let the demand run along, a mere agreement 
to slumber over their claim, was not sufficient; it must be an 
agreement to delay for a certain precise and definite time. 
This agreement need not necessarily be proved in so many 
words. You may consider all the evidence in the case, includ- 
ing the acts as well as the declarations of the parties, and al. 
the facts and circumstances, and if you are satisfied upon the 
evidence that the parties came to an understanding and agree- 
ment in which both of their minds concurred that the claim was 
not to be enforced for such definite, certain, specific time, and for 
a valuable consideration, you will be authorized to find a verdict 
for the defendant. But you must be satisfied upon the evidence 
that there was such agreement.” 

There was much conflict in the evidence. The plaintiffs’ 
counsel strongly urged to the jury that the clause in the answer, 
above copied, was conclusive that Henry was false and Brooks 
true, because it could not otherwise be accounted for that such 
an answer should be made. ‘The judge in his charge alluded to 
this claim, and said, “ If Henry, as he says, sent the draft with 


‘Ball’s name on it, saying that it was sent to take up the pre- 


vious one, all I can say to you is, that the answer properly sets 
that up as a defence, both by way of payment and extension of 
time ; if you can see anything in it beyond that, you will make 
such deductions as you think proper. I ought perhaps to add, 
that while you should take as. true and reason from any facts 
stated in said answer, it is dangerous for a jury to draw in- 
ferences from legal phraseology in the formal statement of a 
defence.” 

The jury returned a verdict for the defendant, and the plain- 
tiffs alleged exceptions. 


G. F. Hoar, for the plaintiffs, cited 1 Parsons on Con. 510-514 ; 
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Hunt v. Bridgham, 2 Pick. 581; Bellows v. Lovell, 5 Pick. 307; 
Agricultural Bank v. Bishop, 6 Gray, 317, and cases cited. 

G. F’. Verry, for the defendant. 

We ts, J. So far as the plaintiffs’ request for instructions 
sought to separate a part of the testimony from the rest, so as 
to make the verdict operate as a special finding by the jury upon 
the particular testimony, about which the dispute arose, it was 
a matter entirely within the discretion of the judge to allow it 
or not. No exception lies to the manner in which he exercised 
that discretion. 3 

The judge did, in effect, by the instructions which he gave, 
require the jury to find the fact that was involved in the dis- 
puted testimony, before they could render a verdict for the de- 
fendant. This was done so explicitly that the jury could not 
mistake its purpose and importance. But as the judge told the 
jury that the agreement need not “ be proved in so many words,” 
but might be deduced frorn all the evidence, “ including the acts 
as well as the declarations of the parties,” and “all the facts and 
circumstances,” the precise question raised by the plaintiffs’ 
request must be considered and determined, namely, whether all 
the testimony in the case, excluding the alleged but disputed 
statement of the plaintiff, “was insufhicient in law to warrant 
them in finding a verdict for the defendant;” it being upon an 
issue in which the burden of proof was upon the defendant. 

This is the common question, so often decided, yet upon 
which no decision can furnish the precise rule or measure to be 
applied to another case. It is, whether there was any evidence, 
' proper to be submitted to a jury, upon the question at issue, 
A majority of the court are of opinion that there was. 

We know of no rule which requires that such an agreement 
to give time to a principal, by which a surety will be discharged, 
must be in writing, or in any precise form of words, or even in 
express language at all. It is a question of mutual understand- 
ing and intention, and, like other contracts, the agreement of the 
parties may be derived from and inferred by acts, declarations, 


. —— 


* Hoar, J., did not sit in this case. 
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facts and circumstances. When such are the sources from 
which the mutual agreement of the parties is to be gathered, it 
is for the jury to determine what the intention and understand- 
ing were, if any, upon which the minds of the parties met. 


That is their contract. In doing this, they are not bound to 


give all parts of the testimony equal weight. They may believe 
a part and reject a part; and the court cannot correct their judg- 


ment upon the testimony by its own. , Upon the evidence in 


this case, certain elements or conditions of a sufficient agree- 
ment are satisfactorily shown. Ist. The plaintiffs’ knowledge, 
that Wright was a surety merely, may be inferred from the po- 
sition of his name upon the paper. 2dly. Procuring the name 
of Ball upon the new security was a sufficient consideration for 
such an agreement. The only question of doubt then was, 
what was the understanding or agreement with which the new 
note or draft was procured and sent by Henry and accepted by 
the plaintiffs? The jury might have been satisfied, from the 
testimony of the plaintifls, that, before the maturity of the draft, 
an arrangement was made with Henry that if he would send 
them another draft, with Ball’s name, they “would let this run 
along;” no length of time for either being then fixed. They 
might also have been satisfied, from the testimony of Henry, 
that he did send them such a draft, with Ball’s name, payable 
in sixty days, with a letter stating that it was “sent to take up” 
the one now in suit; and that the plaintiffs accepted it. 
This statement of Henry, if believed, would have tended 
strongly to establish the defence of payment, but for the fact 
that the new draft at sixty days was not a full equivalent for 
the other, by the amount of the interest or discount for that 
time ; and the testimony of the plaintiff was probably intro- 
duced to meet and parry that defence, by showing that the 
acceptance of the new draft was not as payment, but only in 
pursuance of their previous arrangement and promise to let the 
first draft “run along.” Now the previous arrangement, indefi- 
nite as to time, being thus connected with and completed by 
the sending and acceptance of the new draft, upon a definite 
time, the jury might infer from the whole transaction, taken 
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together, that it was understood and-intended by both parties 
that the time of payment should be extended until the new 
draft should mature. If they found from these facts that such 
was the agreement of the parties in this case, we cannot say, as 
a matter of law, that such finding was erroneous or unwarrant- 
able upon the testimony. 

We are of opinion, therefore, that the instruction, as asked 
for, should not have been given. 

T’o the other exception there are several answers. The second 
draft might have been considered as a renewal or extension of 
the first; and thus account for the allegation that time had been 
given to the principal, without any inference that Henry was 
false in denying that he had the interview of which the plaintiff 
testified. 

But the allegation relied on to contradict Henry, although 
contained in a joint answer, does not purport to be an allegation 
on the part of Henry, but of Wright alone. , 

A more conclusive answer is in the terms of Gen. Sts. c. 129, 
§ 72. In a case in Suffolk County, Walcott v. Kimball, post, 460, 
decided since this case was argued, this court have held that that 
statute forbids the use which the plaintiffs’ counsel sought to 
make of the allegations in the pleadings. He has therefore no 
ground of complaint against the remarks of the judge in this 
particular. Exceptions overruled. 


Ruyopa Java vs. GortrriepD BeLutec & wife. 


The magistrate’s record of an action of tort before him set forth that the defendant was de- 
faulted; “and afterwards, by agreement of parties, it was arranged that the damages 
should be determined by the said justice’? on a specified day, ‘for which purpose the 
case stood open and was continued to that day. And now,’ on the day specified, ‘“ the 
defendants, by themselves and their attorney, deny the plaintiff’s right to recover any 
damages in said action. Whereupon the said parties were fully heard and understood by 
me, the said justice, and it appears to me, the said justice, that the plaintiff has a right 
to maintain ’’ the action. Damages were accordingly assessed, and judgment rendered 
therefor, in favor of the plaintiff; and the defendant appealed. Held, that in the appel- 
late court the defendant had a right to answer upon the merits and deny his liability to 
the action. : 
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Torr to recover damages for an assault and battery. The 
action was originally brought before a magistrate, the material 
parts of whose record thereof are as follows: 

“ On the twentieth day of January last, the plaintiff appeared 
and entered her action. The defendant did not appear, and, at 
the plaintiff’s request, made by her attorney, John H. Stock- 
well, Esq., was called, and, not answering, was duly defaulted ; 
and afterwards, by agreement of parties, it was arranged that 
the damages should be determined by the said justice on the 
24th day of February, for which purpose the case stood open, 
_ and was continued to that day, at the office of John H. Stock- 
well, Esq., in Webster, in said county. And now, on this 24th 
day of February £866, aforesaid, the defendants, by themselves 
and their attorney, deny the plaintiff’s right to recover any dam- 
ages in said action. Whereupon the said parties were fully heard 
and understood by me, the said justice, and it appears to me, 
the said justice, that the plaintiff has a right to maintain her 
action and recover damages in manner and form as the plaintiff 
declares. It is therefore considered by me, the said justice, that 
the said plaintiff recover against the said defendants the sum of 
twenty-five dollars damage, and costs of suit, taxed at eight 
and 7% dollars. Against the plaintiff’s objection, the defend- 
ants were allowed to appeal, and did appeal to the superior 
court.” 

In the superior court, a jury trial having been waived, it was 
agreed that the defendants might have the same right to answer 
as if they had offered to file their answer at the time of entering 
the appeal; but Lord, J. ruled, upon the peculiar nature of the 
record, that upon such record and said agreement the défend- 
ants could not, as a matter of right, file an answer denying their 
liability, or introduce any evidence denying their liability to the 
action. ‘lhe damages were thereupon assessed at twenty-five 
dollars ; and the defendants alleged exceptions. 

FI’. P. Goulding, (G. F. Hoar with him,) for the defendants. 

P. E. Aldrich & J. H. Stockwell, for the plaintiff. 

Bieetow, C. J. We think it is too strict an interpretation 
of the record of the proceedings before the magistrate, to hold 
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that the defendants are thereby estopped from the exercise of a 
right to plead to the merits of the action in the superior court. 
The acts and agreements of the parties, as set forth in this record, 
are to be construed in view of the legal effect properly attrib- 
utable to judgments in civil actions originally cognizable before 
magistrates, when they are removed by appeal to the court 
above. Under Gen. Sts. c. 120, § 25, which is a reénactment of 
Rev. Sts. ¢. 85, § 13, an appeal lies from the judgment of a 
magistrate rendered upon a default. Holman v. Sigourney, 11 
Met. 436. Ball v. Burke, 11 Cush. 80. And, in all cases of 
appeal, whether on a judgment by default or otherwise, it is ex- . 
pressly provided by the same section of the General Statutes 
that the case “ shall be entered, tried and determined in the court 
appealed to, in like manner as if it had been originally com- 
menced therein.” Under this provision there can be no doubt 
that, unless there is some waiver or stipulation to vary the rights 
of parties, an appeal opens the whole case as to the law, the 
facts and the judgment. Nor can the fact that a defendant 
was defaulted before the magistrate be allowed to have any 
operation on the rights of a party on the trial of his case in the 
court above, if due effect is given to the above cited provision. 
The appeal, of itself, takes off the default, and restores the de- 
fendant in the court above to his right to answer to the merits 
of the case. | 

There is nothing in the record now before us from which any 
waiver of this right can be fairly implied. After the default, the 
_case stood for the assessment of damages. Upon this question, 
it was the right of the defendants, as well as of the plaintiff, to 
be heard before the magistrate. Gen. Sts. c. 133, § 2. By their 
default, the defendants had only admitted that the plaintiff had 
a good cause of action. The agreement that the case should 
stand open until a particular day, for the purpose of an assess- 
ment of damages, was only an arrangement for the further and 
final disposition of the case before the magistrate, which did not 
Operate as a waiver or surrender of the defendants’ full right of 
appeal. Certainly there is nothing to show that it was so in- 
tended or understood by the parties at the time, nor is there 
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anything in the nature of the transaction which warrants the 
conclusion that any such legal effect is necessarily to be given 
to it. ; 

But it is suggested that the peculiar nature of the record in 
this case, as made up by the magistrate, is such as to preclude 
the defendants from availing themselves of their right to open 
the merits of the case on the appeal. But we do not think this 
is the legitimate construction of the language of the record. 
The judgment appealed from, and which is described as “ that 
judgment,” includes not only the assessment of damages, but 
also the judgment on the default that “the plaintiff has a right 
to maintain her action.” It is the entire adjudication, embrac- 
ing all the interlocutory as well as the final conclusion of the 
court, which constitutes the judgment from which the appeal 
was taken. 

In the case of Commonwealth v. Hagarman, 10 Allen, 401, no 
question was raised as to the right of the defendant to plead 
anew on the trial of the case in the appellate court. The single 
question there decided was as to his right to withdraw his plea 
of guilty before the magistrate, so that it should not be used as 
evidence against him on the trial in the court above; in other 
words, to strike it from the record. But it was not held that 
the whole case was not open to the defendant before the jury. 
On the contrary, the case was tried as upon an issue of not 
guilty, and, no evidence being offered on either side except the 
confession of the defendant on record by his plea of guilty be- 
fore the magi trate, the jury were properly instructed to render 
a verdict against the defendant. Exceptions sustained. 


VOL. XIII. 6 
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Lewis Tuaver vs. ANDREW G. Carew. 


An action to recover possession of a tenement, under Gen. Sts. c. 137, was commenced on 
September 29th. The defendant filed a plea in bar setting up a former judgment in his 
favor in a like action brought against him by the same plaintiff to recover the-same tene- 
ment on September 22d, and testified in support of it that after the determination of the 
first action, and before the commencement of the present one, no new notice to quit or 
Other notice was given to him. Held, that the plea in bar was not maintained. 


Hoar, J. This was an action to recover possession of a tene- 
ment under chapter 137 of the General Statutes, commenced on 
the 29th of September 1866, before a justice of the peace, and 
carried to the superior court upon the defendant’s appeal. It 
appears by the record that, before the justice, the defendant 
pleaded not guilty, and also filed a special plea in bar. The 
case was tried in the superior court upon the same. pleadings. 
What was proved by the plaintiff at the trial does not appear 
from the bill of exceptions. But it is stated that the defendant 
made no defence, except under his plea of a former judgment; 
and his exception is to the ruling of the presiding judge that this 
plea in bar was not maintained upon the evidence. 

The plea in bar sets forth that the plaintiff commenced a 
similar action to recover possession of the same premises on the 
22d of September 1865; that judgment was rendered for the 
defendant therein on the 29th of the same September; and that 
the plainti ad not acquired any new right of possession of the 
premises or cause of action since the former suit was instituted. 
To support this plea the record and judgment in the former suit 
were put in evidence, and the defendant testified that after the 
determination of that suit, and before the commencement of the 
present action, no new notice to quit, or other notice, was given 
to him by the plaintiff. 

We can have no doubt that this evidence was insufficient to 
support the plea, and that the ruling, to which exception was 
taken, was right. 

It is argued for the defendant that the former judgment con- 
clusively established the fact that the plaintiff had no right to 
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the possession of the premises on the 22d.of September; and 
that his testimony that no new notice was given showed, as far 
as he could be required to prove a negative, that no new right 
to the possession was afterward acquired. But it is obvious 
that the judgment which the defendant recovered was not in 
itself conclusive upon the right of possession when the new suit 
was instituted. ‘The plaintiff might well have had a right to the 
possession on the 29th of September, though he had none on 
the 22d. And the fallacy of supposing that proof that no notice 
was given after the 22d of September showed that the plaintiff 
had acquired no new right before the 29th, consists in the as- 
sumption which it involves that a new right could not be created 
without a new notice. ‘There are certainly many ways in which 
a title which was defective on the 22d might become perfect on 
the 29th, without any new notice being given. For example; 
if the defendant were a tenant at will of the plaintiff, and a no- 
tice had been given to terminate the tenancy which required him 
to quit the possession on the 23d, an action brought on the 22d 
would be prematurely brought, and must fail, while one com- 
menced on the 29th would be supported. So if he were a ten- 
ant under a lease which terminated between those dates, where 
no notice was required. 

The exceptions do not show upon what proved or conceded 
facts the plaintiff's case rested, and, therefore, fail to show that _ 
the defendant’s evidence furnished a sufficient defence to meet 
it. Exceptions overruled. 

G. F. Hoar § G. F. Verry, for the defendant. 

G. Swan J; C. A. Holbrook, for the plaintiff. 


84 WORCESTER. 


Taft v. Boyd. 


AmartaH A. Tart vs. JosepH Boyp. 


There is no conclusive presumption that a note and mortgage taken for the amount found 
due upon a computation of the amounts of former notes secured by mortgages, as well as 
of mutual claims unsecured by mortgage, were accepted in payment and discharge of 
such former notes and mortgages; but if there is any evidence tending to show that they 
were so accepted, the question should be submitted to the jury. 


Tort for the conversion of a yoke of oxen. The writ was 


dated April 16th 1863. The defendant denied the plaintiff’s. 


title, and also the conversion by himself. 

At the trial in the superior court, before Lord, J., the plaintiff, 
in proof of his title to the oxen, put in evidence a mortgage of 
personal property, dated August Ist 1859, from Parin G. Ballou 
to him, duly recorded, to secure the payment of $250 in three 
months from the date thereof; also a second mortgage from 
Ballou to him, dated September 30th 1859, duly recorded, to 
secure the payment of $400 in six months from the date thereof, 
and interest, which last-named mortgage included, in the prop- 
erty conveyed, the yoke of oxen in controversy; also a third 
mortgage from Ballou to him, dated December 26th 1861, duly 


recorded, to secure the payment of $240, payable the Ist of . 


April 1862; also the three notes respectively given with the 
‘aforesaid mortgages, of the same tenor and corresponding dates. 
All these mortgages and notes have been in the possession of 
the plaintiff since they were originally delivered to him, and 
there has been no discharge or release of any of the mortgages, 
-or surrender of any of the notes, unless the same may be inferred 
from the transactions between the parties. 

There was evidence tending to show that the first mortgage 
was given for a loan of money; that between its date and the 
date of the second mortgage, Ballou, being in the possession of 
the property, had, without the plaintiff’s knowledge or consent, 
sold a part of it; that the second mortgage included property 
named in the first mortgage, and other property ; that the second 
mortgage included the sum due on the first mortgage, and money 
to the amount of $75, then agreed to be advanced to Ballou, or 
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paid for him, and in fact soon afterwards advanced or paid; 
that when the third mortgage was given, a general computation 
took place between the plaintiff and Ballou, in which the 
amount due on the former mortgages was taken into account, 
as well as mutual claims unsecured by mortgage; that on such 
computation Ballou was found to owe the plaintiff the sum of 
$240; that at that time a part of the property in the second 
mortgage had been disposed of by Ballou without the plaintiff’s 
knowledge or consent, as claimed by him, including said yoke 
of oxen; that the third mortgage was given to secure the pay- 
ment of the sum so found to be due to the plaintiff, and the note 
given therefor, covering in part new property; and at the time 
of the delivery of said note and mortgage by Ballou to the 
plaintiff, the plaintiff told Ballou that when the $240 was paid 
all the mortgages should be discharged, and nothing else what- 
ever was said by either of the parties with reference to the note 
and mortgage, or in reference to the contract of settlement ; and 
that the plaintiff, at the time of taking the third mortgage, was 
aware that the oxen had been sold by said Ballou. 

_ Evidence was also offered tending to show that the plaintiff 
was deprived of nearly all the property in the third mortgage by 
Ballou’s assignee in insolvency, he having gone into insolvency 
within six months of its date. The $240 has been partly paid 
by the disposal of property in the second mortgage by the plain- 
tiff, and one hundred dollars thereof remains unpaid, and the 
oxen are of the value of $95. 

Upon these facts, the judge ruled that the action could not be 
sustained, and directed a verdict for the defendant, which was 
accordingly rendered. ‘The plaintiff alleged exceptions. 

W. F. Slocum & H. B. Staples, for the plaintiff. 

H. Williams, for the defendant. The second mortgage for 
$400 covered the oxen. The third mortgage was given to se- 
cure the payment of a note found due upon a general computa- 
tion of all claims, secured and unsecured, the oxen having 
meanwhile been sold, as the plaintiff knew when he took the 
mortgage. Under these circumstances, the last note operated 
as a payment and discharge of all prior indebtedness embraced 
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therein. This result should not be affected by the statement of - 
the plaintiff that all the mortgages should be discharged upon 
payment of the $240. The intention of the parties to treat the 
last note and mortgage as payment is shown by the facts stated 
in the bill of exceptions, and payment would revest the property 
in the mortgagor. 

Cuapman, J. It has been held in Massachusetts from a period 
earlier than the Revolution that the law will presume the giving 
of a negotiable note for a simple contract debt to be a payment 
of the debt. But the presumption has always been held to be 
disputable and not conclusive. The doctrine has been illus- 
trated by a considerable number of cases to which it has been 
applied. Thacher v. Dinsmore, 5 Mass. 299. Maneely v. M’ Gee, 
6 Mass. 143. Davis v. Maynard, 9 Mass. 242. Whitcomb v. 
Williams, 4 Pick. 228. Watkins v. Hill, 8 Pick. 522. Pomroy 
v. Rice, 16 Pick. 22. Fowler v. Bush, 21 Pick. 230. Butts v. 
Dean, 2 Met. 76. Grimes v. Kimball, 3 Allen, 518. Bryant v. 
Pollard, 10 Allen, 81. Tucker v. Drake, 11 Allen, 145. From — 
these and other cases it appears that the presumption relates to 
the intention of the parties, and that a variety of facts have been 
held sufficient to rebut the presumption. In several of them it 
is held that where the debt is a note secured by mortgage, the 
renewal of the note is not to be presumed a payment, so as to 
discharge the mortgage. | 

In the present case, the plaintiff had a note secured by a 
mortgage, and, upon a settlement, he took a new note secured 
by a new mortgage. ‘The new note was for a less sum than the 
old one, but included the balance due upon the old one. But it 
also appeared that there was a surety upon the old note; and 
that the old note and mortgage were preserved by the plaintiff 
with the expressed intention to discharge them when the debt 
should be paid; and there were also other facts tending to rebut 
the presumption that the plaintiff intended to receive the new 
note as a payment of the old one, and to show that his prior 
note and mortgage remained in force, and the new note and 
mortgage were intended to be merely a settlement of the balance 
and an additional security. Such being the state of the case, the 
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court are of opinion that it should have been left to the jury to 
_ weigh the conflicting presumptions, and decide what the parties 
in fact intended, and that it was erroneous to direct a verdict for 
the defendant. Exceptions sustained. 


| 


Cates HK. Nourse vs. STEPHEN Pope. 


No action can be maintained against a surety upon a promissory note given in part for the 
* price of cider sold within this commonwealth for a beverage, although such surety re- 
ceived from the principal a full indemnity for signing the note. 


ConTRacT upon a promissory note dated April 26, 1865, for 
$59.90, signed by George W. Lougee and the defendant. 

At the trial in the superior court, before Rockwell, J., without 
a jury, it appeared that the note was given to settle a suit com- 
menced by the plaintiff against Lougee upon an account, one 
item of which was for a cask of cider sold by the plaintiff to 
Lougee; and that Lougee deposited $60 with the defendant to 
indemnify him and save him harmless for signing it. The plain- 
tiff offered to show that his counsel agreed to take this note in 
settlement of that suit, if Lougee would procure the defendant’s 
signature, which was done by the deposit of the $60; but the 
evidence was excluded. The cider, which was made a week 
or ten days before the sale of it to Lougee, was sold for a bev- 
erage. 

The judge ruled that the plaintiff was not entitled to recover, 
and found for the defendant; and the plaintiff alleged excep- 
tions. 

J. T. Joslin, for the plaintiff. 

W. B. Gale, for the defendant, cited Commonwealth v. Dean, 
14 Gray, 99; Gen. Sts. c. 86, § 61. 

Bicerow, C.J. The defence to the note was clearly made 
out. <A part of the consideration for which the note was given 
was the price of a barrel of cider, sold to be used as a beverage, 
which is declared by Gen. Sts. c. 86, § 28, to be an intoxicating 
_liquor, and the sale of which is expressly prohibited within this 
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commonwealth. The whole note is tainted with illegality, so 
that no action can be maintained upon it. By § 61 of the same 
chapter, promissory notes “ given in whole or in part for the 
price of liquor sold in violation of” law are expressly declared 
to be void against all persons having notice of the illegal con- 
sideration. ‘The evidence as to the terms on which the defend- 
ant was induced by his co-promisor to sign the note was wholly 
immaterial. The sole inquiry was as to the consideration of 
the note between the plaintiff and the defendant. Besides; the 
deposit of sixty dollars in the hands of the defendant by his co- 
promisor was only to indemnify and save harmless the former, 
in case he was compelled to pay the note. It was merely col- 
lateral security for the liability assumed by the defendant in 
signing the note, and not the consideration for which the note 
was given. Exceptions overruled. 


| 


INHABITANTS OF OaKkHAm vs. INHABITANTS OF WARWICK. 


A married woman does not acquire a settlement in a town by her husband’s living on an 
estate of freehold therein three years successively, if during any portion of that time the 
town where they formerly lived supported her as a pauper in a lunatic hospital out of the 
Commonwealth. 


Contract brought to recover for the support of the wife of 
J. M. Stevens as a pauper. 

The following facts were agreed in the superior court: 
Stevens had his settlement in Warwick prior to March 1855, 
when he bought an estate of freehold in Rutland, Massachusetts, 
and lived upon the same for three years successively. His wife 
was in the lunatic hospital at Brattleboro, Vermont, from March 
1853 to May 3d 1855. She was unable to support herself, and 
her husband was unable to support her at the time of her com- 
mitment to the hospital, and, application for her support being 
made to the defendants, they placed her at the hospital, and 
paid her expenses there during said period, except the sum of 
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about fifty dollars paid by the husband; the town paying so 
much of her expenses as accrued during the year 1855. 

On these facts judgment was rendered for the defendants, and 
the plaintiffs appealed to this court. 

G. F. Hoar & F. P. Goulding, for the plaintiffs, cited Charles- 
town v. Groveland, 15 Gray, 15; Woodward v. Worcester, Ib. 
19, ».; Worcester v. Auburn, 4 Allen, 574, and cases cited; Oak- 
ham v. Sutton, 13 Met. 192. 

S. O. Lamb, for the defendants. The payment of the wife’s 
expenses at Brattleboro does not prevent the acquisition of a 
settlement by her husband in Rutland, in the mode provided by 
Rev. Sts. c. 49, § 1, cl.4. That aid was not furnished according 
to law. Our statutes do not recognize expenses incurred by 
towns for the relief of poor persons out of this commonwealth. 
Rev. Sts. c. 48,§ 8. St. 1841, c. 77. Deerfield v. Greenfield, 
1 Gray, 514. Cummington v. Wareham, 9 Cush. 585. The 
statutes regulate the modes in which persons may gain settle- 
ments. If those modes are to be defeated by the proceedings 


of third persons, such proceedings must be according to law. 


Until the S¢. of 1841, towns had no authority to support poor 
persons in hospitals. And they have now no authority to sup- 
port such persons in hospitals out of the state. 

Foster, J. By the agreed facts in this case, it appears that 
the defendant town is liable for the support of the pauper, a 
married woman, whose husband once had a settlement in that . 
town, unless that settlement has been lost by the husband’s ac- 
quisition of a new one in the town of Rutland. He did acquire 
a settlement in Rutland in the fourth mode provided by Rev. 
Sts. c. 45, § 1, namely, by owning an estate of freehold and liv- 
ing on the same three years successively, unless prevented from 
doing so by the fact that, during the time necessary to make up 
the required period of three years’ residence, his wife was com- 
mitted to and supported in the lunatic hospital at Brattleboro, 
Vermont, by the defendants. 

This court has held that a man cannot gain a settlement 
while his wife is supported by a town or by the state in one 
of the lunatic hospitals within this commonwealth. Charles- 
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town v. Groveland, 15 Gray, 15; Woodward v. Worcester, Ib. 
ayy. 

And we are of opinion that the circumstance, that in the pres- 
ent case the support was furnished by the defendants out of the 
limits of this state, can make no difference in the result. It is 
the fact that a member of his family is receiving relief as a 
pauper, and not the place where or manner in which the relief 
is furnished, that disables a man from acquiring a settlement. 
If the defendants adopted a legal course in maintaining the 
wife at Brattleboro with her husband’s consent, then she was 
as much a pauper supported by them as if actually kept in their 
own almshouse. If they have performed their legal obligation 
in an illegal manner, they ought not to derive any advantage 
from the illegality of their action. Warwick, as the town of the 
pauper’s settlement, was bound to furnish her needed relief. 
This they have done in their own way; and, while they were 
doing so, her husband could gain no new settlement by his resi- 
dence in Rutland. According to the agreement of the parties, 
the defendants are to be defaulted. 


JoHn D. Cocsweiu & others vs. Bensamin N. Buuyock. 


If the records of a society vhich owns a meeting-house, when taken as a whole, indicate 
that the members have regarded themselves as a corporate body of proprietors thereof, 
rather than as a religious society, the society will be deemed to be a corporation of the 
former character; and, as such, a meeting called in any manner prescribed by its own 
by-laws is legal. 


Action under Gen. Sts. c. 137, to recover possession of the 
basement of a meeting-house in Leicester. 

At the trial in the superior court, before Mortow, J., it appeared 
that the defendant occupied the premises under a parol lease 
from the Wesleyan Methodist Society in Leicester, to whom 
the meeting house belonged; that. on the written application 
of five members of the society to the clerk, a meeting of the 
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society was called, at which it was voted to lease the house and 
all real estate belonging to them to the selectmen of Leicester for 
one year; and an agent was appointed, with authority to exe- 
cute the lease, who accordingly executed a written lease of the 
‘premises to thé plaintiffs. Notice of this lease was given to 
the defendant, but he refused to vacate the premises. One of 
the by-laws of the society provided that, on the application of 
five of the society in writing to the clerk, it should be his duty 
to calla meeting of the society in a manner therein specified. 
The book of records of the society was put in evidence, and so 
much thereof as was found by the court to be material is re- 
ferred to in the opinion. 

The defendant contended that his tenancy was not terminated 
by the lease, because the meeting was not legally called by the 
clerk, and therefore the vote conferred no authority on the so- 
ciety to execute the lease; but the judge ruled otherwise, and 
the jury returned a verdict for the plaintiffs. The defendant 
alleged exceptions. 

T. L. Nelson, for the defendant. The society was a religious 
society, within the meaning of Gen. Sts. c. 30,§ 4. The clerk, 
therefore, had no authority to call meetings, any more than a 
town clerk can call town-meetings; and the society had no 
power to prescribe in by-laws the mode of calling meetings, 
because the manner is fixed by statute. ‘The lease therefore 
was not the lease of the society. And the defendant may avail 
himself of this objection. See Gen. Sts. c. 30, §§ 9-18, 27-31; 
c. 7,§ 3; c.68,§ 7; Angell on Corp. § 491; Rand v. Wilder, 
11 Cush. 294, 297; Ladd v. Clements, 4 Cush. 476; Kelly v. 
Waite, 12 Met. 300; Third School District in Stoughton v. Ath- 
erton, tb. 105, 114; Stevens v. Taft, 3 Gray, 487; Wiggin v. 
Freewill Baptist Church, 8 Met. 301; Reynolds v. New Salem, 
6 Met. 345. 

G. F. Hoar & F. P. Goulding, for the defendant. 

By tue Court. We do not think that it appears that the 
by-law prescribing the mode of calling meetings was illegal and 
invalid. If the association was a “religious society” or “ par- . 
ish,” within the meaning of Rev. Sts. c. 20, §§ 1, 26-29; Gen. 
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Sts. c. 30, §§ 1,45, perhaps the point would be well taken. But, 
from an inspection of the records and the course of proceedings 
since the first organization, we are of opinion that the members, 
from the first, have regarded themselves as a body of proprietors 
of a church or house of worship. <A very largé proportion of 
all the meetings which have been held are recorded as “ meet- 
ings of the stockholders of the Wesleyan Church;” and the . 
adoption of the by-laws in question at the outset of the organi- 
zation, being the method prescribed for calling meetings of pro- 
prietors, seems to indicate that it was the intention of the 
members to establish themselves as a body of proprietors, rather 
than as a parish or religious society. Regarded as such, there 
can be no doubt that the by-law was valid; Rev. Sts. e. 20, 
§ 35; reénacted in Gen. Sts. c. 30, § 31; and that the meeting 
authorizing a lease of the premises in controversy to the plain- 
tiffs was duly called. Exceptions overruled. 


Rowrtanp M. SuHeparp vs. Asa B. Turner & trustees. 


A vote by a town, under the authority of St. 1865, c. 152, to refund money which has been 
contributed by individuals for the purpose of filling its quota of troops under a call of the 
president of the United States, does not constitute a debt on the part of the town towards 
an individual who has contributed money for that purpose, and will not render the town 
liable to be charged as trustees in a trustee process brought against such an individual, as 
principal defendant. 


Truster process. The inhabitants of West Boylston were 
summoned as trustees. The defendant was defaulted, and the 
only question was as to the liability of the trustees. The writ 
was dated June 13, 1866. 

At the trial in the superior court, it appeared that the defend- 
ant contributed to a fund raised by a volantary association for 
filling the quota of West Boylston in 1864. On the 17th of 
June 1865 the town of West Boylston voted to “raise by taxa- 
tion such sums of money as may be necessary to pay and refund 
any money which has already been paid and applied by the 
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town or contributed by individuals in aid of and for the purpose 
of filling its quotas or furnishing men for the present war under 
any requisition, order or call of the president or war department 
of the United States during the year 1864.” The town after- 
wards, and before any money had been assessed under the above 
vote, voted to instruct the assessors not to assess any money 
under the same. 

On these facts, the trustees were discharged; and the plain- 
tiff appealed to this court. 

C. A. Holbrook, for the plaintiff, cited Sz. 1865, c. 152; Free- 
land v. Hastings, 10 Allen, 585; Lowell v. Oliver, 8 Allen, 259. 

P. E. Aldrich, for the trustees, was not called on. 

Bicetow, C.J. The vote of the town to raise money for the 
purpose of refunding to individuals the amount contributed by 
them for the purpose of raising recruits for the army was not 
passed in fulfilment of any legal obligation which rested on the 
town, nor did it constitute a valid agreement by virtue of which 
the town was liable to pay a specific sum to any particular per- 
son. No debt was due to the principal defendant. He had no 
cause of action against the town. Where there is no legal lia- 
bility to pay money on the part of a person summoned as trus- 
tee, he cannot be adjudged to have any goods, effects or credits 
of the principal defendant in his hands. Fellows v. Duncan, 18 
Met. 332. Geer v. Chapel, 11 Gray, 18. 


Trustees discharged. 


Ausert W. ANnpDrEews & others vs. Atonzo V. R. Proury. 


After the passage of St. 1865, c. 152, authorizing towns and cities to reimburse money paid 
for recruiting purposes, a town-meeting was called by warrant “to see if the town will 
raise money to reimburse individuals who have contributed money to fill quotas during 
the year eighteen hundred and sixty-four, in accordance with the act passed by the last 
legislature,’. and a vote was passed that the town raise a certain sum “to reimburse any 
and all persons who may have paid money for recruiting purposes for the town during the 
year 1864.” //eld, that this vote, taken in connection with the warrant, authorized the 
reimbursement only of sums paid for the purpose of filling quotas or furnishing men un- 
der requisitions or calls made in 1864, and did not extend to the reimbursement of sums 
paid in 1864 for men who enlisted under requisitions or calls made before that year. 
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Bit In Equity by ten tax-payers of Boylston, against the 
treasurer of the town, praying for an injunction to restrain him 
froin paying out moneys of the town for the reimbursement of 
sums paid by individuals for recruiting purposes. 

It appeared at the hearing in this court, before Colt, J., that 
requisitions were duly made in the year 1864 upon the town of 
Boylston for soldiers for the army, under calls of the president 
or war department during that year; and that, after these requi- 
sitions were made known to the town officers, sums of money 
were contributed and paid over by various inhabitants of the 
town for the purpose of filling its quotas and furnishing men 
under said calls. The amount of sums so furnished was left to 
be ascertained by a master, if not agreed by the parties. 

A town-meeting was called for June 5th 1865, and one article 
in the warrant was “to see if the town will raise money to re- 

imburse individuals who have contributed money to fill quotas 
- during the year 1864, in accordance with the act passed by the 
last legislature, or do anything respecting the same.” At the 
meeting so called, the town voted “that the town raise the sum 
of $3272, to reimburse any and all persons who may have paid 
money for recruiting purposes for the town of Boylston during 
the year 1864.” The plaintiffs alleged that the sum so voted 
was more than the amount paid by any and all persons for re- 
cruiting purposes in Boylston during the year 1864; and that 
the’ vote was illegal and void because it did not conform to 
St. 1865, c. 152, and was indefinite and uncertain. 

The case was reserved for the determination of the whole 
court. 

G. F. Hoar & F. P. Goulding, for the plaintiffs. 

E. Mellen, for the defendant. 

Cuapman, J. The article in the warrant of June 5, 1865, call- 
ing the town-meeting of the inhabitants of Boylston, was in 
terms properly limited. ‘The purpose expressed did not extend 
beyond the reimbursement of money paid for recruiting pur- 
poses during the year 1864. This purpose was authorized by 
statute. 

The vote passed at the town-meeting was less guarded in its 
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terms. Its purpose was to reimburse individuals who had con- 
tributed money to fill quotas during the year 1864 in accordance 
with the act passed by the last legislature. It is objected that 
the language of the vote looks to the date of payment, and not 
to the time when the consideration arose. This might be so 
were it not for the reference to the statute, and the language of 
the article in the warrant to which it must be understood to refer, 
in the absence of a clear implication to the contrary. The arti- 
cle under which a vote is passed will usually aid us in constru- 
ing the vote. 

But if any money has in fact been raised for an unauthorized 
purpose, or if the defendant, as treasurer, is about to make any 
illegal appropriation of the money of the town as alleged in the 
bill, the plaintiffs may have a remedy, and the cause is to be 
committed to a master to ascertain and report the facts in con- 
formity with the agreement of the parties. 


Betsey Wesson vs. WasHspurN [Ron Company. 


In an action to recover damages to an inn, from a nuisance, by carrying on works and oper- 
ating machinery in the neighborhood, which shook the building and prevented guests 
trom sleeping, evidence is incompetent on the part of the plaintiff to show that frequently 

uests, on leaving the inn at night and seeking other lodgings, declared that they did so 
because they were prevented from sleeping by the jar. And evidence is incompetent on 
the part of the defendants to show that, in the opinion of witnesses who were familiar with 
the locality, and who had bought, sold and let real estate in the vicinity, the effect of the 
stopping of the defendants’ works would be to diminish materially the value of the plain- 
tiff’s premises for occupation, although the plaintiff has introduced evidence to show that 
operating the defendants’ works has diminished the rentable value of his premises. 

An action may be maintained to recover damages for a nuisance to a dwelling-house, caused 
by carrying on works and operating machinery in the vicinity, which fill the air with 
smoke and cinders, and render it offensive or injurious to health, and shake the building 

so as to injure it and render its occupation uncomfortable, although all persons owning 
estates in the vicinity have sustained similar injuries from the same cause. It is only 
when the nuisance complained of is an invasion of some common or public right that the 
remedy is confined to a public prosecution. 


Torr. The first count of the declaration alleged that the 
plaintiff was owner of a freehold estate in a messuage and 
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dwelling-house in Worcester, contiguous to the land and build- 
ings of the defendants, and occupied as a dwelling-house for the 
plaintiff’s tenants ; and the defendants wrongfully kept and con- 
tinued certain buildings, called and used for a rolling mill and 
foundery, next easterly from the land of the plaintiff, and occu- 
pied by the defendants for the manufacture of railroad iron, and 
other articles made from iron and steel, and kept and used large 
stationary steam-engines, trip-hammers, rolling mills, and other 
machinery and furnaces for the melting of iron, &c., by night as 
well as by day, and made large quantities of railroad iron, and 
other articles made from iron and steel, and thereby, and by the 
action and motion of the said engines, mills and machinery, the 
ground and dwelling-house of the plaintiff were greatly shaken 
and jarred, so that the house was greatly shaken to pieces and 
rendered uncomfortable and unfit for habitation and of no value. 

The second count contained similar allegations in regard to 
another messuage and dwelling-house, known as the Wesson 
Tavern House, with additional averments that the defendants 
consumed large quantities of coal, by means of which large 
quantities of coal-dust, smoke and ashes, noisome and offensive, 
rose and issued from the defendants’ buildings and entered into 
and diffused themselves over and through the plaintiff’s premises, 
rendering the same uncomfortable and unfit for habitation, and 
depriving her of the gains which she otherwise would have 
made. 

The answer denied all wrongful acts on the part of the de- 
fendants, and all injury to the plaintiff. 

At the trial in this court, before Colt, J., the plaintiff intro- 
duced evidence tending to show that she had an estate for life 
in two dwelling-houses adjacent to premises used and occupied 
by the defendants for a rolling mill for the manufacture of rail- 
road iron; that during the period complained of great quantities 
of smoke, cinders and dust came constantly from the defend- 
ants’ works into said houses, to an extent, when the wind was 
east, enough to suffocate persons, making the houses black in- 
side and out, covering the bed-clothes and table-cloths with 
dust, and making. the houses uncomfortable and unfit for 
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habitation; that the defendants kept constantly in operation, by 
night and day, a trip-hammer capable of striking a blow of from 
seventy-five to one hundred tons, the effect of which was to jar 
the houses so as to cause the plastering to crack and fall down 
repeatedly, so that no clock could ran in one of the houses ; that 
one of the houses had formerly been used as a tavern, but its 
use as such had been discontinued since the use of the trip- 
hammer, except that guests were occasionally received, who, 
after going to bed, had frequently come down late at night and 
gone to another hotel. 

The plaintiff offered to show that these guests, on coming 
down stairs with their carpet-bags, said that they did not stay in 
their rooms because they were prevented from sleeping by the 
jar; but the evidence was excluded. 

The plaintiff's counsel, in opening the case, stated, as one of 
the grounds for damages, that the operation of the defendants’ 
works had diminished the rentable value of her property, and its 
value for occupation ; and evidence was introduced in support 
of this claim. ‘The defendants called several witnesses who tes- 
tified that they were familiar with the locality in which the 
premises of the plaintiff and defendants were situated, and had 
bought, sold and let real estate in that vicinity for a number of 
years, and were acquainted with its value; and the question 
Was thereupon put to them, “ What would have been the effect 
of the stoppage of the works of the defendants upon the value 
for occupation of the houses of the plaintiff” during the period 
complained of? This question was objected to by the plain- 
tiff, but allowed; and the witnesses answered that, in their opin- 
ion, it would have diminished the value materially. 

It was admitted by the plaintiff that the defendants’ works 
were erected in a proper locality, were properly constructed for 
the business, carried on, and were properly managed, except as 
far as they interfered with her riglits. The jury were taken to 
view the premises, in the daytime and in the evening, while the 
defendants’ works were in operation. There was no evidence 
tending to show the extent and nature of the injury to other per- 
sons or property, except what the jury may have seen upon the 
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view ; and at the trial the defendants’ counsel disclaimed that 
any evidence offered by them, in court was offered for the pur- 
pose of showing that it was a public nuisance, claiming that 
there was no injury to any one. 

The plaintiff requested the court to instruct the jury that if 
her dwelling-house was injured by jarring and shaking, and fen- 
dered unfit for habitation by smoke, cinders, dust and gas from 
the defendants’ works, it was no defence to the action that many 
other houses in the neighborhood were affected in a similar way. 
But the judge declined so to rule, and instructed the jury, in 
accordance with the request of the defendants, that the plaintiff 
could not maintain this action if it appeared that the damage 
which the plaintiff had sustained in her estate was common to 
all others in the vicinity; but it must appear that she had sus- 
tained some special damage, differing in kind and degree from 
that common to all others in the neighborhood. 

The jury returned a verdict for the defendants, and the plain- 
tiff alleged exceptions. 

G. F. Hoar, (G. F. Verry with him,) for the plaintiff, cited, to 
the point that the limitation stated by the court, in the instruc- 
tions to the jury, is only found in cases where the plaintiff com-_ 
plained of a special injury resulting from the infringement of a 
public right, Co. Litt. 56; Williams’s case, 5 Co. 72; Iveson v. - 
Moor, Com. R. 58; S&S C. 1 Salk. 15; Payne v. Partridge, 1 
Salk. 12; Chichester v. Lethbridge, Willes, 71; Rose v. Groves, 
5 Man. & Gr. 613; The King -v. Dewsnap, 16 East, 194; 
Wilkes v. Hungerford Market Co. 2 Bing. N. C. 281; Rose v. 
~ Miles, 4 M.& 8.101; Smith v. Boston, 7 Cush. 254; Brown v. 
Perkins, 12 Gray, 89; Harvard College v. Stearns, 15 Gray, 1; 
Clark v. Saybrook, 21 Conn. 326; that the prevention of a mul- 
tiplicity of suits is no reason for denying a remedy in a case like 
this, Ashby v. White, 2 Ld. Raym. 955; 1 Hilliard on Torts, 77, 
and cases there cited ; that evidence of the opinion of witnesses 
as to the probable effect of stopping the defendants’ works was 
incompetent, New England Glass Co. v. Lovell, 7 Cush. 319; 
Perkins v: Augusta Co. 10 Gray, 324; White v. Ballow, 8 Allen, 
408; Call v. Allen, 1 Allen, 137; and that the declarations of 
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the guests, when ngage the plaintiff’s house, were admissible, 
Shrewsbury v. Smith, 12 Cush. 177; Lund vy. Tyngsborough, 9 
Cush. 36; Marcy v. Stone, 8 Cush. 4;,Commonwealth v. M’ Pike, 
3 Cush. 181; Salem'v. Lynn, 13 Met. 546; Salisbury v. Gour- 
gas, 10 Met. 442. 

FF. H. Dewey, (£. B. Stoddard with him,) for the defendants. 
1. The declarations of the guests were properly excluded. 1 
Greenl. Ev. § 109. Nutting v. Page, 4 Gray, 584. 2. The evi- 
dence of the probable effect of stopping the defendants’ works 
was competent. Call v. Allen, 1 Allen, 137. Kendall v. May, 
10 Allen, 67. Vandine v. Burpee, 13 Met. 288. 3. The instruc- 
tion of the court to the jury was correct. Co. Litt. 56. Stetson 
v. Faxon, 19 Pick. 154. If the instruction of the court was incor- 
rect, it did the plaintiff no harm in this case, as it appears by 
the exceptions that there was no testimony tending to show the 
extent and nature of, the injury to other petsons or property, and 
at the trial the defendants’ counsel disclaimed that any evidence 
was offered by him for the purpose of showing that it was a 
public nuisance. | 

BiceLow, C.J. ‘T'wo objections to the rulings of the court 
relative to the competency of evidence are now insisted on. 

1. It appeared at the trial that one of the plaintiff’s houses, 
which was alleged to have been injured by the acts of the de- 
fendants, had been used as an inn; and that persons who had 
been received there as guests sometimes came down from their 
lodging rooms at a late hour of the night, and went to another 
inn. The plaintiff offered to prove the reasons assigned by these 
guests, while they were coming down stairs, for abandoning 
their rooms and seeking lodgings elsewhere. This evidence was 
rejected ; and we are of opinion that it was incompetent. The 
statements were not of a nature to explain or give character to 
the act which they accompanied. ‘They were merely declara- 
tions of a previously existing fact or state of things which oper- 
ated on the minds of the persons who uttered them, and induced 
them to leave the house; but they had no tendency whatever to 
show that this act, of itself clear and unequivocal, should have 
any different signification or effect than that which should be 
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given to it if proved as an independent fact, irrespectively of the 
statements which accompanied it. The declarations were there- 
fore hearsay evidence, and, although it would have been compe- 
tent to show by direct proof of the fact that lodgers in the house 
were disturbed and induced to leave it by reason of the acts of 
the defendants, it could not be shown by their statements to 
third persons. Nutting v. Page, 4 Gray, 584. 

2. The other objection to the competency of evidence presents 
a question of more difficulty. But, upon consideration, we think 
that the opinions of witnesses as to the effect of the discontin- 
uance of the defendants’ works on the value for occupation of 
the plaintiff’s houses were too speculative and conjectural to be 
admissible, as coming within the range allowed to the testimony 
of experts. It is to be observed that the question put to the 
witnesses was not as to the actual present value of property, or 
as to the extent of damage already actually.done by the acts of 
the defendants, as in Vandine v. Burpee, 13 Met. 288. But the 
inquiry was directed to the probable damage which would ensue 
to the plaintiff’s property in the happening of a contingency 
which might never occur. In “Call v. Allen, 1 Allen, 137, it was 
proved that the plaintiff had actually lost tenants by the exist- 
ence of the alleged nuisance, and that his property had thereby 
become reduced in value. In reply to this evidence, the defend- 
ant was permitted to show that the discontinuance of his works 
would cause the removal of a certain class of tenants from the 
neighborhood, and thereby operate to diminish the rentable 
value of the plaintiff’s houses. But the inquiry did not extend 
further, as in the case at bar, so as to embrace the mere abstract 
opinions of witnesses concerning the extent of such diminution 
by the introduction of estimates founded on a mere conjectural 
basis. 

3. The more interesting question remains to be considered, 
whether the instructions under which the case was submitted to 
the jury were correct and appropriate to the facts in proof. 

There can be no doubt of the truth of the general principle 
stated by the court, that a nuisance may exist whieh occasions 
an injury to an individual, for which an action cannot be 


7 


OCTOBER TERM 1866. 101 


Wesson v. Washburn Iron Company. 


maintained in his favor, unless he can show some special dam- 
age in his person or property, differing in kind and degree from 
that which is sustained by other persons who are subjected to 
inconvenience and injury from the same cause. The difficulty 
lies in the application of this principle. The true limit, as we 
understand it, within which its operation is allowed, is to be 
found in the nature of the nuisance which is the subject of com- 
plaint. If the right invaded or impaired is a common and pub- 
lie one, which every subject of the state may exercise and enjoy, 
such as the use of a highway, or canal, or public landing place, 
or a common watering place on a stream or pond of water, in 
all such cases a mere deprivation or obstruction of the use which 
excludes or hinders all persons alike from the enjoyment of the 
common right, and which does not cause any special or peculiar 
damage to any one, furnishes no valid cause of action in favor 
of an individual, although he may suffer inconvenience or delay 
greater in degree than others from the alleged obstruction or 
hindrance. ‘The private injury, in this class of cases, is said to 
be merged in the common nuisance and injury to all citizens, 
and the right is to be vindicated and the wrong punished by a 
public prosecution, and not by a multiplicity of separate actions 
in favor of private individuals. Several instances of the appli- 
cation of this rule are to be found in our own reports. Stetson 
v. Faxon, 19 Pick. 147. Thayer v. Boston, 19 Pick. 511, 514. 
Quincy Canal v. Newcomb, 7 Met. 276, 283. Holman v. Towns- 
end, 13 Met. 297, 299. Smith v. Boston,7 Cush. 254. Brain- 
ard v. Connecticut River Railroad, 7 Cush. 506, 511. Blood v. 
Nashua & Lowell Railroad, 2 Gray, 140. Brightman v. Fair- 
haven, 7 Gray, 271. Harvard College v. Stearns, 15 Gray, 1. 
Willard v. Cambridge, 3 Allen, 574. Hartshorn v. South Read- 
ing, Ib. 501. all River Iron Works Co. v. Old Colony & Fall 
River Railroad, 5 Allen, 224. 

But it will be found that, in all these cases, and in others in 
which the same principle has been laid down, it has been 
applied to that class of nuisances which have caused a hin- 
drance or obstruction in the exercise of a right which is com- 
mon to every person in the community, and that it has never 
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been extended to cases where the alleged wrong is done to pri- 
vate property, or the health of individuals is injured, or their 
peace and comfort in their dwellings is impaired by the carrying 
on of offensive trades and occupations which create noisome 
smells or disturbing noises, or cause other annoyances and inju- 
ries to persons and property in the vicinity, however numerous 
or extensive may be the instances of discomfort, inconvenience 
and injury to persons and property thereby occasioned. Where 
a public right or privilege common to every person in the com- 
munity is interrupted or interfered with, a nuisance is created 
by the very act of interruption or interference, which subjects 
the party through whose agency it is done to a public prose- 
cution, although no actual injury or damage may be thereby 
caused to any one. If, for example, a public way is obstructed, 
the existence of the obstruction is a nuisance, and punishable as 
such, even if no inconvenience or delay to public travel actually 
takes place. It would not be necessary, in a prosecution for 
such a nuisance, to show that any one had been delayed or 
turned aside. ‘The offence would be complete, although during 
the continuance of the obstruction no one had had occasion to 
pass over the way. ‘The wrong consists in doing an act incon- 
sistent with and in derogation of the public or common right. 
It is in cases of this character that the law does not permit pri- 
vate actions to be maintained on proof merely of a disturbance 
in the enjoyment of the common right, unless special damage 
is also shown, distinct not only in degree but in kind from that 
which is done to the whole public by the nuisance. 

_ But there is another class of cases in which the essence of the 
wrong consists in an invasion of private right, and in which the 
public offence is committed, not merely by doing an act which 
causes injury, annoyance and discomfort to one or several per- 
sons who may come within the sphere of its operation or influ- 
ence, but by doing it in such place and in such manner that the 
aggregation of private injuries becomes so great and extensive 
as to constitute a public annoyance and inconvenience, and a 
wrong against the community, which may be properly the sub- 
ject of a public prosecution. But it has never been held, so far 


y 
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as we know, that in cases of this character the injury to private 
property, or to the health and comfort of individuals, becomes 
merged in the public wrong, so as to take away from the per- 
sons injured the right which they would otherwise have to main- 
tain actions to recover damages which each may have sustained 
in his person or estate from the wrongful act. 

Nor would such a doctrine be consistent with sound principle. 
Carried out practically, it would deprive persons of all redress for 
injury to property or health, or for personal annoyance and dis- . 
comfort, in all cases where the nuisance was so general and ex- 
tensive as to be a legitimate subject of a public prosecution ; 
so that in effect a wrongdoer would escape all liability to make 
indemnity for private injuries by carrying on an offensive trade 
or occupation in such place and manner as to cause injury and 
annoyance to a sufficient number of persons to create a common 
nuisance. 

The real distinction would seem to be this: that when the 
wrongful act is of itself a disturbance or obstruction only to the 
exercise of a common and public right, the sole remedy is by 
public prosecution, unless special damage is caused to individ- 
uals. In such case the act of itself does no wrong to individuals 
distinct from that done to the whole community. But when 
the alleged nuisance would constitute a private wrong by injur- 
ing property or health, or creating personal inconvenience and 
annoyance, for which an action might be maintained in favor 
of a person injured, it is none the less actionable because the 
wrong is committed in a manner and under circumstances 
which would render the guilty party liable to indictment for a 
common nuisance. This we think is substantially the conelu- 
sion to be derived from a careful examination of the adjudged 
cases. ‘The apparent conflict between them can be reconciled 
on the ground that an injury to private property, or to the health 
and comfort of an individual, is in its nature special and _ pe- 
culiar, and does not cause a damage which can properly be said 


‘to be common or public, however numerous may be the eases 


of similar damage arising from the same cause. Certainly mul- 
tiplicity of actions affords no good reason for denying a person 
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all remedy for actual loss and injury which he may sustain in 
his person or property by the unlawful acts of another, although 
it may be a valid ground for refusing redress to individuals for a 
mere invasion of a common and public right. 

The rule of law is well settled and familiar, that every man is 
bound to use his own property in such manner as not to injure 
the property of another, or the reasonable and proper enjoyment 
of it; and that the carrying on of an offensive trade or business, 
. which creates noisome smells and noxious vapors, or causes 
great and disturbing noises, or which otherwise renders the occu- 
pation of property in the vicinity inconvenient and uncomforta- 
ble, is a nuisance for which any person whose property is dam- 
aged or whose health is injured or whose reasonable enjoyment 
of his estate as a place of residence is impaired or destroyed 
thereby may well maintain an action to recover compensation for 
the injury. The limitations proper to be made in the applica- 
tion of this rule are accurately stated in Bamford v. Turnley, © 
3 Best & Smith, 66, and in Tipping v. St. Helen’s Smelting Co. 
6 Best & Smith, 608-616; S. C.11 H. L. Cas. 642, and cases 
there cited. See, also, in addition to cases cited by the counsel 
for the plaintiff, Spencer v. London & Birmingham Railway, 8 
Sim. 193; Soltau v. De Held, 9 Sim. (N. 8.) 133. 

The instructions given to the jury were stated in such form 
as to lead them to infer that this action could not be maintained, 
if it appeared that other owners of property in that neighborhood 
suffered injury and damage similar to that which was sustained 
by the plaintiff in her estate by the acts of the defendants. This, 
-as applied to the facts in proof, was an error, and renders it ne- 
cessary that the case should be tried anew. 

Exceptions sustained. 
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CentraL Nationa Bank or Worcester & another VS. 
Worcester Horse Rartroap Company W& others. 


Prior to the enactment of St. 1866, c. 113, a street railway corporation could not be the sub- 
ject of proceedings in insolvency in this commonwealth. 


Biut in Equity to set aside proceedings in insolvency, com- 
menced on the 24th of March 1866 against the Worcester Horse 
Railroad Company, a corporation established under Sts. 1861, 
ce. 148; 1863, c. 19; and 1864, c. 102. The question whether 
this corporation could at that date be the subject of proceedings 
in insolvency, under the laws of the Commonwealth, was re- 
served by consent of parties by Gray, J., for the determination 
of the full court. 

G. F. Hoar & T. L. Nelson, for the plaintiffs. 

B. F. Thomas, for the defendants. 

Gray, J." The single question now presented for decision is, 
whether under the statutes in force on the 24th of March 1866 
the Worcester Horse Railroad Company could be the subject of 
proceedings in insolvency; or, in other words, whether a horse 
or street railroad corporation was within the exception of the 
general insolvent law, which provided that “ any corporation 
created by authority of this state, except railroad and banking 
corporations,’ might institute such proceedings. Gen. Sts. 
c. 118, § 113. ; 

The provision of the General Statutes, above quoted, was 
taken from the first section of the S¢. of 1851, c. 8327, by which 
corporations were first brought within the operation of the insol- 
vent laws. At the time of the passage of that statute, no cor- 
poration had yet been established in this state for the purpose 
of laying rails in the public highways and running horse cars 
thereon. It was therefore argued for the defendants that the 
legislature could not have contemplated such corporations as in- 
cluded in the exception. The same reason equally shows that 


* This case was argued at’ Boston in January 1867, before all the judges but 
Foster, J. 
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they were not then contemplated as included in the general 
provisions of the act. The court is now called on to determine 
how the language, originally adopted without particular regard 
to these corporations, is to be applied since they have been 
established here and legislated for in other parts of a code of 
laws, in which the provision in question is reénacted. And in 
our opinion it is clear that they must fall within the exception 
of “railroad corporations,’ and not within the general class of 
corporations, out of which railroad corporations are excepted. 
The chief characteristics of a railroad corporation, under the 
laws of this state, are that it is created mainly for the public 
benefit, and only incidentally for its own profit; intrusted with 
the public right of eminent domain for the purpose of taking 
land, at least outside of the common highways, and of laying 
iron rails and preparing the soil to support them; authorized 
and directed to carry passengers fcr fares in its own cars over its 
own rails; punishable for transgression of the rules prescribed 
for the public safety and convenience, and protected from inter- 
ference with its rights, by indictment in behalf of the public; 
obliged to transport the cars and passengers of other similar cor- 
porations on terms fixed by commissioners appointed by thfs 
court ; having a franchise which cannot be alienated, absolutely — 
or in mortgage, without permission of the legislature; required 
to make annual returns. showing its pecuniary condition and the 
mode in which it has discharged its public duties; and bound to 
surrender its charter and property to the public upon being paid 
a sum sufficient to reimburse its expenditures, and a reasonable 
interest or profit. A “ horse railroad company,” or, as it is more 
frequently and more appropriately called in the recent statutes, — 
a “street railway corporation,” has all these attributes ; and is 
not the less a “railroad corporation,” less public in its character, 
or more fit to have its franchise and property transferred to as- 
signees under proceedings in insolvency, because (as its very 
names imply) it more generally uses horses, instead of steam 
power, to draw its cars; and lays its rails over land already de- 
voted to the public use for a street or highway, and is therefore 
made by statute peculiarly subject in the location and use of its 
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tracks to the regulations of the municipal authorities. Gen. Sts. 
c. 63. St. 1864, c. 229. Commonwealth v. Temple, 14 Gray, 69. 
Richardson v. Sibley, 11 Allen, 65. Metropolitan Railroad v. 
Quincy Railroad, 12 Allen, 262. Union Railway v. Mayor, &c. 
of Cambridge, 11 Allen, 287. 

An examination of .the language of the various statutes upon 
the subject confirms our conclusion. Since the introduction 
into this commonwealth of railroads of this kind, the word 
“railroads” has been often used in general. laws, the subject or 
context of which did not limit them to other railroads, as includ- 
ing both. The statute which first required street railway cor- 
porations to make returns was entitled “an act concerning the 
annual returns of railroads.” St. 1857, c. 240. In the General 
Statutes, the provisions concerning them are contained in the 
chapter entitled “ Of Railroad Corporations.” Gen. Sts. c. 63, » 
§§ 93, 139-145. See also Sts. 1861, c. 120; 1862, c. 135, § 3; 
1863, cc. 100, 224; 1864, c. 167; c¢. 229, §§ 35, 36. 

In the very charter of the Worcester Horse Railroad Com- 
pany, S/. 1861, c. 148, the word is used in the same sense. Sec- 
tion 2 prescribes the manner of “crossing all the branches and 
lateral teacks of any other railroad company.” And section 14 
provides that “said corporation shall be deemed a railroad cor- 
poration, so far as to be subject to make such annual returns to 
the legislature as are or may be prescribed by law; and also so 
far as to be subject to all existing provisions of law for the 
assessment and payment of damages for the land, outside of the 
streets and highways, taken by them for tracks; and to all gen- 
eral provisions of law that are or may be prescribed relative to 
horse or street railroads.” A section in substantially the same 
form, was inserted in most of the street railway charters granted 
for some time after the passage of the General Statutes, omit- 
ting the clause as to assessment of damages in two or three 
instances of corporations restricted to-existing highways.  Sé. 
1860, c. 19, § 13; ¢. 35, § 14; 1861, c. 63, § 138; c.89,§14; c. 90, 
§ 16; ¢. 135, § 15; c.147,§ 11. It is to be observed that the 
law prescribes in one chapter for the returns of each kind of rail- 


road corporation; Gen. Sts. c. 63, §) 182-137, 143-145; that the 
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first clause of the section just quoted of course means to require 
those of a horse railroad only; and that it does this by simply 
declaring that the corporation “shall be deemed a railroad cor- 
poration” for the purpose of making returns. 

The form of the corresponding section in the numerous char- 
ters granted before the passage of the General Statutes was 
somewhat different, and (with the single exception, we believe, 
of the St. of 1858, c. 29, § 5,) as follows: “Said corporation 
shall be deemed a railroad corporation, so far as to be subject to 
make such annual returns to the legislature as are or may be 
prescribed by law,” (adding, in a few instances, the clause as to 
damages for land taken outside of the streets,) “ but not to the 
other general provisions of law in relation to railroad corpora- 
tions.” See, for example, Sts. 1853, c. 353, § 11; 1854, c. 434, 
$138; 1855, c. 336, § 13; 1859, c. 144, § 13; c. 202,§14. The 
first part of this section would show that to some extent, at 
least, these were to be deemed railroad corporations; and the 
last clause evidently refers to the general railroad acts, which 
regulated railroad corporations, and not to the insolvent act, out 
of which they were excepted; in short, to the statutes which 
did apply to railroad corporations, not to those which did not. 
And this form has not been used in charters granted since the 
passage of the General Statutes, except in one or two instances, 
probably copied by inadvertence from the earlier charters. Sts. 
1861, c. 15, § 11; c. 48, § 12. 

The suggestion that the Sf. of 1866, c. 113, passed after these 
proceedings in insolvency were instituted, declares that “the 
provisions of the General Statutes relative to insolvent corpora- 
tions shall be construed to apply to and include horse and street 
railroad corporations,” is fully met by the consideration that this 
statute could not retrospectively determine the construction of 
previous laws, and would have been unnecessary if the effect 
of those laws had been as is now contended for the defend- 
ants.” Injunction made perpetual.” 


* By St. 1867, c. 215, the Si. of 1866, c. 118, is repealed. 
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Peter G. Munros vs. Jostan Houmes, JR. 


If an executor has made payments on account of the estate of his testator beyond the 
amount of funds in his hands, and dies before reimbursing himself, and the amount due 
to him has been ascertained upon a settlement of his account by his administrator in the 
probate court, and an administrator de bonis non of the testator has been appointed, who 
has no funds except such as have been received from the avails of real estate sold under 
license from the judge of probate, the remedy to obtain from these funds payment of the 
amount so found due to the executor is to cite in the administrator de bonis non to render 
his account, and to apply to the judge of probate for an order to the administrator de 
bonis non to pay the amount; and a refusal to comply with such order would furnish cause 
of suit upon the bond of the administrator de bonis non. 

If such payments were lawful and just when made, the claim of the executor for reim- 
bursement will not be barred by the lapse of time thereafter; but the question whether 
by reason of his laches or official misconduct the claim ought not to be paid may be de- 
termined upon the application to the judge of probate for the order to the administrator 
de bonis non to pay the same. 


Hoar, J. This case, which has been before us once in. another 
form, (9 Allen, 244,) presents some novel questions. It is an 
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appeal from a decree of the judge of probate, upon the petition 
of the administrator of the executor of the will of R. L. Bar- 
stow, against the administrator de bonis non with the will an- 
nexed of the same testator, seeking to obtain payment of the 
palance of the executor’s account from the proceeds of real 
estate sold by the administrator de bonis non under a license to 
sell for the payment of debts, legacies and charges of adminis- 
tration. It has been already decided that this claim could not 
be recovered in an action at law. Munroe v. Holmes, 9 Allen, 
244. And in giving that decision it was intimated that, if the 
plaintiff had any remedy, he must seek it in the probate court, 
under Gen. Sts. c. 101, § 22, which provides for a suit on an 
administrator’s bond, when he has failed to perform his duty in 
any particular not before specified in that chapter, for the ben- 
efit of any person aggrieved thereby. 

The executor’s account has been settled in the probate court 
by the petitioner, his administrator, and a balance is found due 
to him from the estate, consisting of debts which he had paid, 
and charges of administration. If there had been any personal 
estate in his hands at the time of his decease, his administrator 
would of course have been allowed to retain it in satisfaction 
of his claim; but there was none. If there were personal estate 
which had come into the hands of the respondent, it would be 
obviously equitable that it should be applied to satisfy the de- 
mand, and we should only need to consider the mode in which 
its application should be enforced; but none has been received 
by him. 

No specific mode appears to have been provided by our stat- 
utes, in which the account of a previous executor or administra- 
tor can be collected from an administrator de bonis non. A case 
which requires it is probably of very unfrequent occurrence. An 
original executor or administrator is not obliged to incur ex- 
penses beyond the means which are placed in his power to dis- 
charge them ; and he may and usually does protect himself by 
not permitting the estate to become his debtor. Bat cireum- 
stances may exist in which it is certainly not wrong in him, 
although it may not be a positive duty, to make advances for 
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the benefit of the estate which he administers; and where by 


his death or removal he may be unexpectedly deprived of the 
power to reimburse himself for these advances. Where they 


have been made in good faith, and for the benefit of the estate, 


we can have no doubt that they in some form become a charge 
upon the estate in the hands of the succeeding administrator ; 


_and that it is his duty to pay them as much as if they had been 


incurred in the course of his own administration. 

The only assets in the hands of the administrator de bonis 
non are the proceeds of the real estate which he has sold under 
a license. Whether these should be applied to discharge the 
executors balance of account we think depends upon the an- 
swer to the question, whether, at the time the sale of the real 
estate was made, the executor would have been: entitled to ob- 
tain a license to sell it, for the purpose of paying that balance, 
if he had continued in life and in the execution of his trust. It 
is objected by the respondent that the bar of the statute of lim- 
itations has attached to all the debts which were paid by the 
executor; that if he had not paid them the creditors could not 
sue, or require the sale of real estate to pay them. But the ex- 
ecutor does not merely stand in the place of the creditors whose 


debts he has paid. ‘There is no special statute of limitations 


against the allowance of an executor’s account. If the pay- 


* ment was lawful and just when he made it, it becomes an item 


in his account, and, as in the case of a debt due to him from 
his testator, is to be allowed him on settlement.- Whether, after 


_ the lapse of time which bars suits against him, he shall be al- 


lowed to sell real estate to indemnify himself, depends upon the — 
circumstances of the case. That a license to sell may be given 
him, if he has been guilty of no official misconduct, and the 


- real estate remains in the same state as at the testator’s death, 


without any division or conveyance by the heirs or devisees, 
has been often decided. Allen, petitioner, 15 Mass. 58. Rich- 
mond, petitioner, 2 Pick. 567. Hudson v. Hulbert, 15 Pick. 423. 
Cooper v. Robinson, 2 Cush. 184. Palmer v. Palmer, 13 Gray, 
326. In some of these cases the license was refused, upon the 
ground of laches in the executor, or a change in the condition 
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of the estate which would make the granting of it inequi- 
table. 

The respondent, representing the legatees, further objects that 
the neglect of the executor to sell the real estate at the time he 
obtained a license to do it was injurious to the estate, and a 
neglect of duty; that the real estate subsequently depreciated 
in value, by reason of which they are subjected to loss. If this 
shall be established by proof, it will be an answer to the peti- 
tioner’s claim, and as effectual to bar his right to receive the 
balance due him from the proceeds of the sale of the real estate 
as it would have been to an application by the executor for a 
license to sell the real estate under like circumstances. 

In seeking for the form and method of remedy, there are some 
difficulties which arise from the want of statute provisions ex- 
pressly adapted to the case. But on a full consideration we 
think a remedy may be found under existing laws. The admin- 
istrator de bonis non must settle his account in the probate court. 
If he neglects to do this, he may be cited by the representative 
of the former executor to do so. This seems to follow from the 
reasoning of the court in Wiggin v. Swett, 6 Met. 194, 198. On 
the settlement of his account, he is of course to be allowed to 
apply the assets in his hands first to defray his own charges of — 
administration ; and it is for this reason that the citation to ac- 
count should precede any other action in the premises. The | 
representative of the executer may then apply to the judge of 
probate for an order to pay his account, and upon this applica- 
tion will be the time for a hearing upon the question whether 
~ the payment should be made from the proceeds of the real es- 
tate. If it shall then appear that the executor, in failing to sell 
the real estate, acted in good faith, and in the reasonable exer- 
cise of his judgment, for the benefit of all parties in interest, an 
order should be passed that the administrator de bonis non pay 
the account, or so much of it as he has the means to pay. If 
he was guilty of laches, or official misconduct, the order may be 
refused. If an order is made for the payment, a neglect or re- 
fusal to comply with it would furnish a cause for a suit on the 
administrator’s bond, under Gen. Sts. c. 101, § 22. It is one of 
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the conditions of an administrator’s bond that he will “ pay 
any balance remaining in his hands, upon the settlement of his 
accounts, to such persons as the court of probate shall direct ;” 
‘and if with the will annexed, “that he will administer accord- 
ing to law,” &c. This does not necessarily mean to pay to per- 
sons entitled under the statute of distributions merely, because, 
in the case of an ancillary administration, the order may be to 
pay the whole amount in his hands to the principal administra- 
fore Gen. Sis. c. 101, § 39. 

It was intimated in Wiggin v. Swett, 6 Met. 198, that if a 
balance were due to a former administrator, there might be real 
estate, liable to be sold on license by the administrator de bonis 
non, to pay such balance; and, we think, if it appeared on the 
settlement of his accounts that there was not personal estate 
in bis hands sufficient to pay it, but that there was real estate 
undisposed of, the order for payment might be passed; and if he 
neglected to obtain license to sell, and to sell for that purpose, 
it would be mal-administration for which he would be liable 
upon his bond. But in the case now before us, the sale having 
been made, the only question is the application of the proceeds, 
which is to be determined upon the principles already stated. 

The result to which we are brought upon these considera- 
tions is, that as it does not appear that the administrator de 
bonis non has settled his account, nor how much of the sum in 
his hands may be needed to defray his own charges of admin- 
istration, which are entitled to a preference, the petition must 
be dismissed. Perhaps, and it is certainly to be hoped, the 
views we have expressed may enable the.parties to effect a set- 
tlement without subjecting so small a fund to the expense of 
further litigation. Petition dismissed. 

T. M. Stetson, for the petitioner. © 

O. Prescott, for the respondent. 
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NATHANIEL Beat vs. Wittiam Brown. 


One who has verbally guaranteed the debt of another at his request may pay the same and 
recover the amount so paid in an action against the original debtor; and the statute of 
frauds will be no defence to such action, although it would be a defence to an action 
brought on such guaranty. And if such guarantor has given his memorandum check for . 
the amount of the debt, he may pay the same and recover the amount from the debtor, 
although the latter, after the giving of the check, forbade the payment of it by the 
guarantor. 


Contract upon an account annexed. The defendant, admit- 
ting the correctness of the plaintiff’s account, claimed in set-off 
a larger sum for money paid for the plaintiff, on a verbal guar- 
anty of a debt from the plaintiff to B. F. Poland. 

At the trial in the superior court, before Rockwell, J., the de- 
fendant introduced evidence tending to show that the plaintiff 
desired to make a purchase of leather on credit from Poland, 
who would not sell the same to him without a guaranty of pay- 
ment of the price ; and thereupon, at the special request of the 
plaintiff, the defendant verbally guaranteed such payment, and - 
the leather was accordingly delivered to the plaintiff; and subse- 
quently, the plaintiff having paid only a portion of the price of 
the leather when the same fell due, the defendant, upon Poland’s 
demanding payment of the residue from him, gave his memo- 
randum check for such residue to Poland, and before the same 
was paid the plaintiff forbade the payment of it by the defend- 
ant. ‘The defendant, however, paid the same. 

There was a conflict of evidence upon most of these matters. 

The judge ruled that there was no sufficient evidence to war- 
rant the jury in returning a verdict for the defendant for the 
claim in set-off, and directed them to return a verdict for the 
plaintiff, for the amount of his account; which was accordingly 
done. The defendant alleged exceptions. 

EE. Ames, for the defendant. 

P. Simmons, for the plaintiff. 

Bicetow, ©. J. There was direct and positive evidence that 
the defendant, at the plaintiff’s request, entered into a verbal 
guaranty of a debt due from the plaintiff, in pursuance of which 
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the former subsequently paid the debt. This evidence, if be- 
lieved, would have required the jury to find that the money 
charged in the account in set-off was paid at the special instance 
and request of the plaintiff, and that the item of money so paid 
was a valid set-off to the plaintiff’s claim. Of the credibility 
of this evidence, it was the exclusive province of the jury to 
judge; and it was erroneous to withdraw it from their con- 
sideration. 

The statute of frauds cannot avail the plaintiff, as an answer 
to the set-off. Although the verbal guaranty was within it, and 
might have been avoided if the defendant had seen fit to rely 
upon the statute when called on by the plaintiff’s creditor for 
the payment of the debt, the defendant was not bound to set it 
up. He had aright to perform his parol undertaking. It was 


a contract made on a good consideration, which the statute does 
not declare void or illegal, but only provides that no action shall 
be maintained upon it against the guarantor. But this enact- 
ment is exclusively for the benefit of the guarantor, and is de- 
signed to protect him from the danger of being made liable for 
the debts of another by false testimony. He may elect to fulfil 
his verbal promise, and, if he does so and pays money in pur- 
suance thereof, the principal debtor is liable for the amount as 
for money paid at his instance and request. The statute of 
frauds can have no operation as between the original debtor and 
his guarantor. Cahill v. Bigelow, 18 Pick. 369, 372. Nor can 
the plaintiff resist the defendant’s claim in set-off on the ground 
that he forbade the payment of the debt by the defendant. 
Even if such prohibition could be allowed to have any effect, 
if seasonably made, the evidence shows that it was not made 
until the defendant had become absolutely bound by his written 
promise for the payment of the debt. Exceptions sustained. 
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Isaac C. Jackson vs. Mercy B. Jackson & others. 


A testator by his will provided as follows: “I give and bequeath unto my beloved wife the 
improvement of my whole estate, so long as she remains my widow, for the maintenance 
of herself and my children which I now name, [naming eight sons and daughters,] so 
long as my daughters remain single, and until my sons become twenty-one years of age. 
And in the event of my wife’s death or ceasing to be a widow, I further will and direct ” 
the executors to expend the income of the estate for the support of said children, author- 
izing them to sell any real or personal estate for that purpose, if the income should prove 
insufficient; “I also further will and direct that when my youngest child living shall 
have arrived at the age of twenty-one years my executors shall cause my estate to be 
equally divided between my children,” naming eleven children. By a subsequent clause, 
he gave to his executors full power to sell and dispose of the whole or any part of his 
estate, personal or real, in such manner and at such times as they might deem most for 
the interest of all concerned. Held, that the widow was entitled to the income of the 
whole property during her whole life after the children all became of age as well as before, 
and that it was the duty of the executors to retain in their own hands securities for moneys 
and stocks, and pay her the income thereof. 


Bitz in Equity by the executors of the will of Daniel Jack- 
son, praying the instructions of this court as to the execution 
of their trust. ‘The material portions of the will were as fol- 
lows: 

“TI give and bequeath unto my beloved wife, Mercy B. Jack- 
son, the improvement of my whole estate, so long as she remains 
my widow, for the maintenance of herself and my children, which 
I now name, [naming eight sons and daughters,] so long as my 
daughters remain single, and until my sons become twenty-one 
years of age. 

“And in the event of my wife’s death or ceasing to be my 
widow, I further will and direct that the executors I shall here- 
after appoint and name are hereby empowered and directed to 
expend the whole income and profits of my estate for the sup- 
port and maintenance of my children that I have before named, 
which are under age, and my daughters that remain single, until 
the youngest child becomes twenty-one years of age ; in the way 
and manner my said executors shall deem most beneficial for 
their interest. 

“And I further direct, if the income and profits should be 
insufficient to support my said children before named, that the 
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executors are hereby authorized to sell and convey any of my 
personal or real estate for their support and maintenance, as 
they shall think most for the interest of the estate. 

“ T also further will and direct that when my youngest child 
living shall have arrived at the age of twenty-one years that my 
executors shall cause my estate to be divided equally between 
my children, [naming eleven,] or their heirs. 

“ And I further will and direct that should either of my above 
named children have deceased, without legal issue, before my 
estate is divided, that portion or part which would have devised 
[come ?] to them shall be equally divided among the survivors 
above named. 

“ ] hereby give my said executors hereafter named full power 
to sell and dispose of the whole or any part of my estate, either 
personal or real, in any manner they may think most for the 
interest of said estate, meaning and intending thereby to give 
to them full and legal power to transfer the same in such man- 
ner and at such times as they may deem most for the interest 
of all concerned.” 

It appeared that the youngest surviving child has become 
twenty-one years of age; that all the daughters but one are 
married; and that the widow remains unmarried ; and three of 
the children claimed of the executors that the estate should now 
be divided among the children. 

The case was reserved by the chief justice for the determina- 
tion of the whole court. 

A. Jackson, for the three children. The gift of the income of 
the testator’s estate was for the support of his family, comprising 
his widow, his daughters while unmarried, and his sons while 
under age. ‘The maintenance which the unmarried daughters 
may claim must cease when all the sons become of age. The 
division of the estate takes place when the youngest child be- 
comes twenty-one years of age. Hazard v. Little, 9 Allen, 260. 
If the bequest were of the income to the widow for life, or so 
long as the daughters remain single, that bequest is controlled 
by the subsequent direction to divide the estate when the 
youngest child becomes twenty-one. 
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G. S. Hale, for the widow. The testator, by clear terms, gave 
to his wife the improvement of the whole estate, so long as she 
should remain his widow. The subsequent direction to divide © 
the estate is to take effect only in case she should cease to be 
his widow. This construction reconciles and gives meaning to 
the whole language of the will, and is just and right in itself. 
Any other construction would simply impose a burden upon her. 
She therefore asks that the executors may be instructed that she 
is entitled to the possession and enjoyment of all the testator’s 
property ; certainly all except stocks and money. See 1 Jar- 
man on Wills, 403, 407; 2 Ib. 126; 1 Redfield on Wills, 443, 
446; Raymond v. Morse, 4 Gray, 248; Covenhoven v. Shuler, 
2 Paige, 122; Ley v. Ley, 2 Man. & Gr. '780; Doe v. Hicks, 
1 Clark & Fin. 20. | 

Cuapman, J. The first clause of the will of Daniel Jackson — 
gives to Mercy B. Jackson, his widow, the improvement of his 
real and personal estate during her widowhood. ‘The next three 
clauses relate to the disposition of the estate after the expiration 
of the term of her widowhood, whether by death or by marriage. 
The clause which gives the executors full power to sell and dis- 
pose of the whole or any part of the estate, either personal or 
real, has the effect to modify the first clause, because upon the 
execution of this power the widow can no longer improve the 
estate. T'he language authorizes them to execute the power 
during her widowhood as well as afterwards at their discretion. 
They are to regard the interests of all the parties concerned. 

But in order to retain the power to make such sales, it is 
necessary for them to retain the stocks in their own hands, and 
not transfer them to the widow. She is therefore entitled to the 
dividends, but not to have the stocks transferred to her. <A de- 
cree is to be entered in conformity with this construction of the 


will 
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Eviza Saumonp vs. INHABITANTS OF HANOVER. 


If one who is properly assessed for certain real estate in a town is also assessed therein for 
certain other real estate alleged to lie within the limits thereof, but which in fact lies in 
an adjoining town, and pays the tax upon the last mentioned land under protest, he can- 
not maintain an action against the town to recover back the same. His proper remedy 
was by application for an abatement of the tax. 


Contract brought to recover back the amount paid by the 
plaintiff for a tax, assessed to her in Hanover in 1861, upon cer- 
tain real estate. 

It was agreed in the superior court that the plaintiff was 
properly assessed in Hanover for certain other real estate in that 
year; but there was a dispute between the towns of Hanover 
and South Scituate as to the position of the boundary line be- 
tween them, and each claimed the right to tax the land upon 
which the tax in controversy was laid. Certain facts were 
agreed which the plaintiff insisted were conclusive to show that 
the land in question was not in Hanover; upon which facts, 
judgment was rendered for the plaintiff, for the amount paid by 
her under protest for the tax upon that land. The defendants 
appealed to this court. 

Ei. Ames & P. Simmons, for the defendants. 

B. W. Harris §¢ P. E. Tucker, for the plaintiff. The tax now 
in question was upon land situated in South Scituate, and the 
assessors of Hanover had no jurisdiction to assess a tax upon 
it, and their act in making such assessment was null and void. 
Real estate is an integral subject of taxation, and is exclusively 
within the jurisdiction of the assessors of the place where it is 
situated. Lincoln v. Worcester, 8 Cush. 62. This is not like 
an overvaluation by assessors in a case where the subject of the 
tax is within their jurisdiction. 

BiceLtow, C. J. This is a clear case of overvaluation, for 
which the exclusive remedy is by an application to the assessors 
for abatement, and an appeal from their decision to the county 
commissioners. ‘lhe assessors of the town of Hanover had 
jurisdiction of the subject matter of the assessment of real 
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estate to the plaintiff, inasmuch as she was the owner of land 
which was situated in that town. It was competent for them, 
therefore, to assess a tax on her real estate. Such a tax was 
laid on an integral subject, and the question whether the tax 
was excessive, or whether the assessment included real estate of 
which the plaintiff was not the owner, as well as that which did 
belong to her, or for which she was liable to assessment else- 
where, cannot be gone into in a suit at law. The last was the 
precise point adjudged in Lincoln v. Worcester, 8 Cush. 55, 65, 
in relation to personal estate, in which case it appeared that the 
plaintiff was assessed for shares belonging to his ward, which 
were by law taxable in another town. It was held that he could 
not recover back a tax so laid, which had been paid under pro- 
test. ‘The same rule is applicable to the taxation of real estate. 
Judgment for the defendants. 


Davip Drew vs. Timotuy Gorpon. 


A decree of the judge of probate, allowing to a widow personal estate of her deceased hus- 
band to a certain amount, as necessaries, if not appealed from, establishes conclusively 
her right to select such items from the inventory as she may prefer, to that amount, and 
to demand the same from the executor; and such right, if exercised by her in her life- 
time, survives to her legal representatives; but if not so exercised, it does not survive. 

A widow’s claim for an allowance may, after a demand and refusal, be enforced by an ac- 
tion brought by her against the executor. 


Contract brought by the administrator of a widow’s estate 
against the executor of her husband’s will, to recover the amount 
of an allowance to her out of her husband’s estate. The fol- 
lowing facts were agreed in the superior court : 

The judge of probate made a decree, allowing to her as ne- 
cessaries for herself and family under her care, “ personal estate 
of said deceased to the amount of two hundred and fifty dol- 
lars.” The defendant knew of this decree within thirty days, 
and did not appeal. The defendant’s testator left real estate 
appraised at $2650; and personal estate to the amount of 
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$142.87, besides gas stock which was appraised at $250, but 
was of little market value, and household furniture, which was 
bequeathed to his widow during life, and then to his brothers 
and sisters. ‘lhe widow did not demand her allowance of the 
defendant, but he called upon her and asked her if she needed 
any part of the allowance ; to which she replied that she did not 
until she had the whole. The defendant thereupon said to her 
that he had nothing to get her allowance out of but the personal 
property, and offered to her to take of the furniture at the ap- 
praisement, in discharge of the allowance, which she declined 
modo... . 

The parties agreed that if the widow’s claim for an allowance 
did not survive, the plaintiff should become nonsuit; that if it 
survived, and the defendant was bound, in case of the insuffi- 
ciency of the personal estate, to sell real estate, or to sell the fur- 
niture during her lifetime, or to sell it now, to pay the allowance, 
then judgment should be rendered for the plaintiff; but if the 
defendant was not so bound, then judgment should be rendered 
for the plaintiff for the amount of personal estate (besides the 
furniture) that came to the defendant’s hands, such amount to 
be determined by an arbitrator. 

C. G. Davis, for the plaintiff, cited Williams v. Williams, 6 
Gray, 24; Hale v. Hale,1 Gray, 518; Adams v. Adams, 10 Met. 
170; Washburn v. Washburn, 10 Pick. 374; Washburn v. Hale, 
Ib. 431; Brazer v. Dean, 15 Mass. 184; Storer v. Storer, 6 
Mass. 390. 

E. Ames, for the defendant. 

Hoar, J. The question presented for decision on this state- 
ment of facts is, whether, if a decree has been made in the court 
of probate for an allowance to a widow under Gen. Sts. c. 96, 
§ 5, from which no appeal is taken, and she has died before re- 


- ceiving it, the right to it will survive as a right of property to 


her administrator. The section of the statute is as follows: 
“Such parts of the personal estate of a person deceased as the 
probate court, having regard to all the circumstances of the 
case, may allow as necessaries to his widow, for herself and 
family under her care, or, if there is no widow, to his minor 
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children, not exceeding fifty dollars to any child} and also such 
provisions and other articles as are necessary for the reasonable 
sustenance of his family, and the use of his house and furniture 
therein, for forty days after his death, shall not be taken as assets 
for the payment of debts, legacies or charges of administration.” 
It is a substantial reénactment of S¢. 1838, c. 145, and S#. 1842, 
c. 15. The object of the provision was stated by this court, in 
Adams v. Adams, 10 Met. 170, to be “ for the present relief of 
the widow, for the maintenance of herself and her children; 
that it is temporary in its nature and personal in its character, 
and confers no absolute or contingent right of property which 
can survive her, or go to her personal representative.” “ As a - 
small, temporary, personal allowance to a widow left in distress 
by the decease of her husband, out of articles of little value, 
most useful to her, but which would do very little towards in- 
creasing the fund for creditors, till some arrangement can be 
made, it is an equitable provision.” In that case it was held 
that the death of the widow, while an appeal from the decree 
making the allowance was pending, put an end to the claim. 

In the case now before us there was no appeal from the de- 
cree, and it had therefore become absolute and conclusive. To 
some extent this varied the rights of the widow; but the object 
of the allowance remained the same. It was within the discre- 
tion of the court of probate, in making the allowance, either to 
allow her certain specified articles, or articles to be selected by 
her from the inventory to a designated amount. Under some 
circumstances, an order for the payment of a certain sum in 
~ money might probably be sustained. But here the allowance 
was of “personal estate of said deceased to the amount of two 
aundred and fifty dollars as necessaries for herself and family 
under her care.” ‘This authorized her to select from the inven- — 
tory such items.as she might prefer to that amount, and entitled: 
her to demand and receive them from the executor, if the per- 
sonal estate was sufficient therefor. The deeree established 
conclusively her right to make the selection and demand. But 
until these were made it gave her no right of property in any 
part of the estate, and no right of action to recover any sum of 
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money. If she did not exercise the privilege, it was strictly per- 
sonal, and could not be used by her personal representative after 


her death. 


Among the facts agreed it is stated that she did not demand 
her allowance of the defendant; and upon the case as it stands 
he is therefore entitled to judgment in his favor. But it is sug- 
gested that this statement was made through inadvertence and 
mistake. We think, therefore, that the plaintiff should be al- 
lowed to prove, if he can, that a demand was made by the 
widow in her lifetime; that if that fact be found in the superior 
court, judgment should thereupon be entered for the plaintiff, for 
a sum to be ascertained by an arbitrator according to the agree- 
ment of the parties; the fact thus found being substituted for the. 
fact agreed ; otherwise judgment to be entered for the defendant. 

The demand, and refusal or neglect of the administrator to 
comply with it, would give a cause of action which might be 
enforced in this suit. Storer v. Storer, 6 Mass. 390. 


Seta F. Tosry vs. Luovp CHripman. 


One who has bought for his own use and by an absolute purchase a promissory note, under 
such assurances of its validity from the maker as to estop him from denying it afterwards, 
may recover from him the full amount of the note, although it was bought at a discount 
and was invalid in the hands of the payee. 


_ An innocent omission to stamp a promissory note made after the passage of the U. S. St. 


of 1864, c. 173, thouzh ante-dated to November 1862, will not render it inadmissible in 
evidence, if it is subsequently stamped in the presence of the court. 


So an innocent omission to stamp an order for the payment of money, drawn after the pas- 


sage of the U. 8. St. of 1865, c. 78, will not render it invalid or inadmissible in evidence. 
Note. 


~ Contract brought by the indorsee against the maker of a 
promissory note for $200, dated November 21st 1862 and pay- 
able to Charles L. Lincoln, or order, on demand with interest. 
The answer alleged that the note was without consideration, 


and was in fact made and signed in July or August 1864, and 


was not stamped. 
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At the trial in the superior court, before Rockwell, J., it 
appeared by the testimony of the defendant that the note was 
made and signed in August 1864, and no revenue stamp had 
been afhxed to it when the trial commenced, but the judge 
allowed the plaintiff to affix and cancel a stamp of the proper 
amount, and thereupon ruled that the note was not void by rea- 
son of the previous omission to stamp it. 

The defendant offered evidence tending to show that the note 
was invalid in the hands of the payee, for want of considera- 
tion, and by reason of a set-off. The plaintiff offered evidence 
tending to show that before purchasing the note the defendant 
solicited him to buy it and assured him that it was a good and 
valid note in every respect, and given for value received, and 
that, relying on these assurances, he bought it and paid the sum 
of $100 for it. The defendant asked the court to rule that under 
these circumstances the plaintiff could recover only $100 and 
interest; but the judge declined so to rule, and instructed the 
jury that, if the plaintiff was entitled to recover at all, the meas- 
ure of damages would be the amount of the note and interest; 
although there would be a good defence as between the payee 
and the maker, for want or failure of consideration. 

The jury returned a verdict for the plaintiff for the ful! amount 
of the note and interest, and the defendant alleged exceptions. 

E. Ames J 8. Miller, Jr., for the defendant. If the note was 
invalid in the hands of the payee, the plaintiff cannot be consid- 
ered as a bona fide purchaser of it except to the amount that he 
paid for it. Hubbard v. Chapin, 2 Allen, 328. Tucker v. Jenckes, 
© Allen, 330. Roche v. Ladd,1 Allen, 436. Brooks v. Twitchell, 
6 Met. 513. Lewis v. Brooks, 9 Met. 367. By the assurances 
of the defendant, the note became a note good to raise money 
on; and the estoppel operates only to the extent that the plain- 
tiff advanced money. The note was void for want of a stamp. 
U. 8. Sts. of 1864, c. 173, § 158 ; 1865, c. 78, §§ 1, 16. 

L. T. Willcox, for the plaintiff. 

We ts, J. ‘This case is to be considered upon the assump- 
tion that the defendant had a complete defence to the note, as 
against the payee. The note being payable on demand, by 
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Gen. Sts. c. 53, § 10, “any matter shall be deemed a legal de- 
fence which would be a defence to a suit thereupon if brought 
by the promisee.” 

The only question then is, how far the defendant is deprived 
of his defence by having made representations to the plaintiff 
that the note “was a good and valid note in every respect, and 
given for value received,” whereby the plaintiff was induced to 
purchase the note at his request. Jt is conceded that the plain- 
tiff is entitled to recover to the extent of the $100 which he paid 
for the note; but the claim is that the defence shall be allowed 
as to the excess above that sum. The authorities cited in 
support of this position establish this principle, that where the 
plaintiff is the holder for value and bona fide, for a portion only 
of the amount of the note, and the excess, if recovered by him, 
would be for the benefit of the payee or other party against 
whom the defence ought to avail, then the defendant is entitled 
to the benefit of his defence against the plaintiff as to such ex- 
cess. ‘T'o that extent the plaintiff represents the original parties, 
and the defence is properly allowed to prevent a recovery for 
their benefit when they would not be entitled to recover for 


themselves. But in the present case the plaintiff is the sole and 


absolute owner of the note. The payee has no legal nor equita- 
ble interest in it. The defendant seeks to avail himself of the 
discount which the plaintiff obtained in the purchase of the 
note. ‘This he could not do if the note had been really due 
from him for its full amount, as he represented it to be. Babson 
v. Webber, 9 Pick. 163. His declarations, acted upon by the 
plaintiff, and made by the defendant for that purpose, are con- 
clusive against him. 1 Greenl. Ev. §§ 207-8. He is therefore 
estopped from availing himself of the benefit of the statute for 
his defence; and, as the entire note belongs to the plaintiff, there 
is no rule of apportionment by which his recovery can be limited 
to a part only of its amount. The transactions do not seem to 
us to give the note the character of an accommodation note, as 
the defendant contends. It was not given nor intended as such. 
The payee did not borrow money upon it, but sold all his inter- 
est in it. The defendant’s request to the plaintiff to purchase 
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it was not by way of negotiating a loan, but was a request that 
the plaintiff would become his creditor instead of the payee, for 
a debt which he represented as already existing, and valid for 
the full amount of the note. 

It is also relied upon as a defence, that the note was not ~ 

stamped, as required by the revenue laws of the United States. 
As the case stands, the note bore date November 21, 1862, but 
was in fact given in August 1864. No stamp had ever been 
affixed until it was done in the presence and by leave of the 
court at the trial. The U.S. St. of 1864, c. 173, § 158, which 
went into operation August Ist 1864, renders void such an 
instrument, made or issued without being duly stamped, only 
when it is done “with intent to evade the provisions of this 
act.” Section 163 provides that “no instrument heretofore 
issued” without a proper stamp shall be used or admitted in 
evidence until a stamp shall be affixed and cancelled as required 
by law, and the party desiring to use such instrument is author- 
ized, in presence of the court, to affix and cancel such stamp. 
By another clause in the same section it is provided that no 
instrument made or issued prior to the passage of the act, with-. 
out being stamped, “ shall for that cause, if the stamp shall be- 
subsequently affixed, be deemed invalid and of no effect.” _ 
_ It will be seen, therefore, that if the plaintiff is entitled to 
treat the note as made at the time it bears date, the Sé. of | 
1862 being repealed, the note was properly admitted as made 
valid under § 163 of the Sé. of 1864. 

If the note is to be regarded as made in August 1864, as the 
lefendant testified, then there is no evidence in the case which 
tends to show the note to be void under the S¢. of 1864, c. 173, 
§ 158, as made “with intent to evade the provisions” of that 
act. 

Neither will it avail the defendant that the U. 8. St. of 1865, 
ce. '78, has provided a different mode of affixing the stamp subse- 
quently to the issue of the note. It has done so only by an 
amendment of § 158 of the act of 1864. It does not repeal 
§ 163, nor change it, unless by implication. There is no clause 
in either act expressly forbidding such instrument to be used or 
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admitted in evidence without a stamp, excepting the provisions 
of § 165 of the act of 1864, recited above; and neither the 
statute of 1864 nor that of 1865 made the instrument void, 
except when the omission was “ with intent to evade the pro- 
‘visions ” of the act. 

This was evidently an oversight in those statutes, which has 
been remedied since in the St. of 1866, c. 184. 


Upon both grounds therefore the exceptions must be over- 
ruled.* 


* The following case was argued in Hampshire County, at September term 
1866 : 


Witiram A. Govern vs. Lorenzo D. LitrLeFIeELp. 


ConTRACT brought to recover forty-two dollars for work done by the plaintiff 

for the defendant. The answer simply set up in defence that the defendant de- 
_ livered to the plaintiff an order for that sum on Edward Sullivan, which the 
" plaintiff received in full satisfaction of the claim in his writ. 
_ At the trial in the superior court, before Brigham, J., the evidence tended to 
show that an order dated July 28th 1865 was delivered as set forth in the an- 
_ swer, which Sullivan, the drawee, accepted, and the plaintiff gave to the defend- 
ant a stamped receipt in full. The order was not stamped, and was not paid by 
Sullivan, and the plaintiff returned it to the defendant, requesting the latter to 
_ stamp it so as to make it legal, and some dispute arose as to the proper form of 
_ doing it, and the defendant refused to stamp it except by taking the order as it 
_ was and putting on a stamp and dating the cancellation of it back to the date 
of the order, to which the plaintiff objected. At the trial, the plaintiff tendered 
_ the order in court for delivery to the defendant. 

The judge instructed the jury that if the order was intended to be given and 
received as payment and satisfaction of the plaintiff’s original claim, the plaintiff 
could not recover, and the want of a revenue stamp was immaterial. The jury 
found for the defendant, with a special finding that the order was received as 
and for payment by the plaintiff. The plaintiff alleged exceptions. 

€. Delano, for the plaintiff. 

_D. W. Bond, for the defendant. 

Foster, J. The ruling of the court that the want of a revenue stamp was 
immaterial was made upon all the evidence in this case, which contained nothing 
to show that its omission from the order declared upon was with intent to evade 
the provisions of the revenue act. The order bears date July 28th 1865, and 
the provision as to a stamp is governed by the U. S. St. 1865, c. 78, which ren- 
ders instruments required to be stamped void only when the omission to affix a 
stamp is with design to evade the provisions thereof. 
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Nor was the order inadmissible in evidence. The only statute then in force 
on that subject was the U. S. St. of 1864, c. 178, § 163, which by its terms 
applied only to instruments executed previously to its passage. For a critical 
examination of these statutes and an exposition of their construction, see Tobey 
v. Chipman, argued after but decided before this case. 

The jury have found that the order was given and received in payment of the 
plaintiff’s claim. It was duly accepted, and thus extinguished the original cause 
of action, upon which the plaintiff cannot now recover. 

Exceptions overruled. 


A similar point was decided in the following case, which was argued in Suffolk 
County in November 1866: 


NATHANIEL WILLEY vs. L. A. H. Rosinson. 


CONTRACT upon a promissory note dated in May 1864, and payable to the 
plaintiff or order, signed by the defendant. By the copy annexed to the declara- 
tion, the note appeared to have been duly stamped; and the answer did not 
allege that it was not duly stamped. 

At the trial in the superior court, before Allen, C. J., it appeared that the note 
was executed and delivered in August 1864, and that at the time of its execution 
there was no stamp thereon, but that the stamp was put on by the plaintiff some 
four or five days afterwards. The defendant thereupon objected to the admis- 
sion of the note in evidence, but the chief justice overruled the objection. The. 
defendant then objected that the action could not be maintained, for want of a 
stamp properly affixed upon the note; but the chief justice ruled that this 
defence was not open under the answer. 

No other defence was suggested, and the jury, under the direction of the 
chief justice, returned a verdict for the plaintiff; and the defendant alleged 
exceptions. 

J. P. Timony, for the defendant. 

A. F. L. Norris, for the plaintiff. 

WeELLs, J. The question of the validity of the note, in this suit, must be 
governed by the decisions recently made in Tobey v. Chipman, and Govern v. 
Littlefield. There being no evidence of “intent to evade the provisions” of the 
revenue act of the United States, the note was not void, and there was no pro- 
vision of law to forbid its use in court and a recovery upon it. 

We have no doubt that the question of its invalidity for want of a stamp must 
be determined by the time when the note was made and issued, and not by its 
apparent date. It is like the case of a note made on Monday but dated on 
Sunday. The note was actually made in August, after the statute of 1864 took 
effect. The provisions of § 163 of that act do not apply to it therefore. 

Exceptions overruled. 
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DUKES COUNTY. 


-Wiuuram B. Mayvuew vs. District or Gay Heap. 


Parol evidence is incompetent to show a vote passed at a meeting of the district of Gay 


Head. 

The district of Gay Head, as incorporated by S¢. 1862, c. 184, is not the successor of the 
Gay Head Indians, or in any such privity with them as to be legally liable for any debts 
or demands alleged to exist against the Indians prior to the enactment of that statute. 

Prior to the enactment of St. 1862, c. 184, the Gay Head Indians were incapable of con-~ 
tracting a debt for which they could be held legally liable, without the consent of their 
guardian; and the fact that no guardian had been appointed for a long period did not 

“render them legally competent to enter into contracts. 


Contract. The defendants were a corporation created by 
St. 1862, c. 184. The declaration contained five counts. ‘The 
1st count was for $87.25, according to an account annexed, 
namely, for groceries and other articles. The 2d count alleged 
that the body politic, namely, the proprietors or association, to 
which the defendants were successors and vrivies in law, owed 
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the plaintiff the sum of $87.25 for goods sold and delivered on 
their order, in pursuance of the administration of their public 
pauper system; and that the defendants have succeeded to said 
liability, and adopted the same. The 3d count alleged that said 
body politic, to which the defendants were successors and privies 
in law, made to the plaintiff by its clerk an order for the pay- 
ment of $87.25; and that the defendants have succeeded to 
said liability, and adopted the same. A copy of the order was 
annexed. ‘The 4th count alleged that the plaintiff had a claim 
against the defendants, which was duly presented, and by both 
parties duly referred to the decision of arbitrators chosen re- 
spectively by the parties, whose award was to be binding and 
final; and said arbitrators duly awarded the sum of $61.80 to 
the plaintiff, and the defendants owe the plaintiff said amount 
and interest thereon. The 5th count alleged that the plaintiff 
had a claim against the defendants, which was duly presented, 
and it was arranged that the defendants should pay the plaintiff 
the sum of $61.80, and the defendants owe the plaintiff said 
amount and interest thereon. 

The defendants in their answer denied all liability, and all the 
plaintiff’s allegations, and insisted on the statute of frauds. 

At the trial in the superior court, before Ames, J., it appeared 
that the Indians and persons of color constituting the Gay Head 
tribe of Indians, occupying the plantation of Gay Head on the 
island of Martha’s Vineyard, were made a body politic and cor- 
porate by Sf. 1862, c.184,§ 4. Previously to that time, and for 
a long series of years, they had been in the habit of holding an- 
- nual meetings, choosing officers, passing votes concerning their 
joint property, and also making provision from time to time for 
the support and relief of paupers among their number. The 
plaintiff, from time to time, upon orders from the overseers of. 
the plantation, furnished clothing, groceries and other supplies, 
for use in the relief of such paupers. In 1861 these orders were 
examined, and a settlement of accounts took place, resulting — 
in a new order in favor of the plaintiff upon the treasurer of 
the plantation, given by their clerk, for $87.25. The plaintiff 
contended that a balance of $61.80 remained due thereon, with 
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interest. ‘I'he records of the district were kept in the same book 
that contains the previous records of the plantation, and the gen- 
eral course and mode of the public business of the district ir 
all its municipal affairs have-been the same. since its incorpora- 
tion as previously. The public or common property of the 
district consists of certain beds of valuable clay and tracts of 
pasture land; and it was the practice of the tribe or planta- 
tion, by vote, to regulate and limit the quantity of clay to 
be taken out annually, allowing a certain quantity per man; 
and the same system has been followed out by the district since 
its incorporation. And the plaintiff contended that on the fore- 
going facts he was entitled to recover on the Ist, 2d, and 3d 
counts of his declaration, the balance due on said order, with 
interest. ) 

Under the 4th and 5th counts of the declaration, and for the 
purpose of proving that the defendants were liable on the fur- 
ther and additional ground that they had expressly assumed the 
debt, the plaintiff called as a witness John D. Rotch, the holder 
and owner of the order, who testified that at the annual meet- 
ing of the district in March 1864 he was present, and exhibited 
the order to the treasurer, and the subject matter was called to 
the attention of the meeting. In answer to a call by the plain- 
tiff for the defendants’ records, a book was produced in court 
purporting to be the records of the doings of the plantation for 
several years, and of the defendants since their incorporation. 
In the record of the meeting in question, the only vote that ap- 
pears in reference to the subject matter of this suit is in these 
words: “ Chosen and voted Mr. Z. Howaswee to see, with Mr. 
Tristram Mayhew, if they ean find any account against Mr. 
William B. Mayhew’s order being paid or partly paid.” |The 
plaintiff, however, insisted that another and different vote was 
actually taken, and declared to be adopted, referring the ques- 
tion to these two persons, which vote the clerk did not correctly 
record; that the plaintiff, relying upon that vote, did enter into 
arbitration on the subject, whereby his claim was reduced to 
$61.80; that the defendants’ clerk did not write up and extend 
the record until after the result of the reference was made 
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known, and that the original minutes taken by him differed 
materially from the record as extended and finished. He was 
permitted by the court, against the defendants’ objection, to 
introduce parol evidence, that when the bill was presented the 
subject was discussed in the meeting, and that one of the per- 
sons present, (Z. Howaswee,) after remarking to the meeting 
that the matter had been up before and nothing was done, and 
now it ought to be finally settled, moved that the subject be re- 
ferred to two persons, one to be chosen by the district, and one 
by the claimant; that the proposition that it be referred to Z. 
Howaswee and Tristram Mayhew (the latter of whom was se- 
lected by said Rotch, and was not an inhabitant or member of 
the district) was put to vote, adopted and declared by the pre- 
siding officer to be a vote; that thereupon said Howaswee and 
Mayhew agreed on a time and place of meeting, to decide the 
matter; and that after the result had been ascertained, and some 
“weeks after the meeting, Rotch called on the clerk to inquire 
about the record, and the clerk produced a memorandum to the 
effect that the two persons above named were chosen a commit- 
tee “to see about Mayhew’s order,” and no more. The clerk, 
on the other hand, testified that they chose referees to go and 
find out whether anything had been paid towards the order; 
and that the original memorandum of the vote which was ex- 
hibited to Rotch was in the same terms in which the vote was 
afterwards written out in the record. Another witness for the 
defendants (an inhabitant of the district) testified that the sub- 
stance of the vote was:to appoint men to overhaul the books 
-and see whether anything had been paid on the order. On this 
evidence, the court left it to the jury as a question of fact, 
whether the defendants voted to submit the claim to arbitration, 
telling the jury at the same time that upon that question there 
was a presumption that the record was true and accurate. ‘The 
court also ruled that a vote to refer the claim to arbitration 
would be equivalent to an express vote to assume the debt, if 
and so far as the award should be against them. 

Evidence was offered by the plaintiff tending to show that, as 
soon as the vote passed, public notice was given, on the floor of 


OCTOBER 1866. 133 
Mayhew v. District of Gay Head. ; 


the meeting, of the intended time and place of the hearing by 
the two alleged referees; that they did meet accordingly, said 
Howaswee having first examined the books and vouchers of the 
treasurer to ascertain all that he could about any payment; that 
no person appeared before them on behalf of either party; and 
that they agreed upon and signed the following report: “ $61.80. 
Chilmark, March 12th 1864. The undersigned have this day 
had reference on the account of William B. Mayhew against 
the District of Gay Head, and come to the following agreement: 
That the proprietors of Gay Head pay to William B. Mayhew 
the sum of sixty-one dollars °,;” and that they published and 
made known their report by causing one copy to be left with the 
defendants’ treasurer, and the other with said Rotch, at or about 
its date. 

The defendants requested the court to rule that, as the origi- 
nal claim was against the plantation, and as there was no evi- 
dence of any promise in writing by the defendants to pay it, or 
submit the same to arbitration, the plaintiff could not maintain 
his action. ‘The judge however ruled that it was competent for 
the defendants, after the change in their organization produced 
by the act of incorporation, to assume the liability for any just 
preéxisting debt due from the plantation, by express vote so to 
do, or by a vote to submit the matter to arbitration. 

The defendants also insisted that the report agreed upon in 
writing by the two persons above named was not an award. 
The judge however ruled that, substantially and in effect, it was 
an award. 

The jury returned a verdict for the plaintiff, and the case was 
reported for the determination of this court. 

G. Marston, for the defendants, cited, to the point that the 
defendants were not privies in law to the tribe of Gay Head 
Indians, Witmer v. Schlatter, 2 Rawle, 359; Wesley Church v. 
Moore, 10 Barr, 273; Goddard v. Pratt, 16 Pick. 432. 

T. M. Stetson, for the plaintiff, cited Episcopal Charitable So- 
ciety v. Episcopal Church, 1 Pick. 375. 

BicELtow, C.J. ‘The difficulties in the way of maintaining 
this action, on the facts set forth in the report, are numerous and 
insuperable. 
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1. In the first place, there was no competent evidence of any 
agreement by the defendants to submit the matter in controversy 
to arbitration. The records of the district disclose no such sub- 
‘mission, and no vote which bears any semblance to an agree- 
ment of reference. ‘lhe parol evidence which was admitted in 
support of this part of the plaintiff’s case was clearly incompe- 
tent. It tended to impeach and contradict the record of the 
proceedings of the district, which, under S¢. 1862, c. 184, § 4, 
like those of the district of Marshpee, were required to be kept 
in writing by the clerk of the district, in the same manner as 
those of towns. Extrinsic evidence to vary or control the record 
was clearly inadmissible*in collateral proceedings, although it 
might be competent in a proper process to compel the clerk to 
amend his record according to the truth. Taylor v. Henry, 2 
Pick. 397, 402. Manning v. Fifth Parish in Gloucester, 6 Pick. 
16. School District in Stoughton v. Atherton, 12 Met. 105, 113. 

2. The evidence was wholly insufficient to sustain the action 
on the other counts in the declaration. The claim-which the 
plaintiff seeks to enforce is for a debt alleged to have been in- 
curred by various persons belonging to the Gay Head tribe of 
Indians, now included within the district of Gay Head, for 
goods sold and delivered prior to the incorporation of said dis- 
trict by St. 1862, c. 184. The obvious and decisive objection to 
the enforcement of this claim is, that it is not due and owing 
from the “body politic and corporate” which that act creates. 
No contract, either express or implied, exists by force of which 
the corporate body can be held liable. ‘There is no rule or prin- 
~ ciple of the common law by virtue of which the creation of a 
municipal corporation can be held to convert the debts previously 
due, either jointly or severally, from the persons who become 
members of the new municipality, into corporate liabilities. In 
the absence of any express legislative enactment, the corporation 
cannot be said to be'the successors of or in privity with its mem- 
bers, so as to be responsible for their previously existing liabilities. 
There is no legal identity between a corporation and the indi- 
viduals who compose it. The corporate body is a distinct legal 
entity, and can be held liable only by showing some breach of 
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corporate duty or contract. None such is proved in the present 
case. Certainly there is nothing in the act incorporating the 
defendants which can be construed to impose on them the duty 
of assuming and paying the plaintiff’s claim. The “duties and 
liabilities” to which the defendants are made subject by their 
charter are only those which may be incurred by them by the 
exercise of the powers and functions with which they are clothed 
by the statute. It would be a perversion of the words of the 
act to give them any other interpretation. They were designed 
only to prescribe the extent of the capacity of the defendants to 
take on themselves duties and liabilities in the future, and not 
to impose on them those which others had already assumed or 
previously were bound to perform and discharge. 

3. But the more satisfactory and decisive answer to the plain- 
tiff’s claim is, that he has no valid existing debt or claim ayainst 
any one, which can be enforced by a suit at law. The Indians 
and people of color constituting the “ Gay Head tribe,” prior to 
S/. 1862, c. 184, by which they were created a corporation with 
municipal rights and privileges, were in a certain sense wards 
of the Commonwealth, over whose property and persons a su- 
pervision was exercised from time to time, and for whose pro- 
tection against the dangers arising from improvidence and 
incapacity specific enactments were made. Among these, by 
St. 1811, c. 78, § 2, it was expressly provided that “no actions 
shall be brought against any of the Indian, mulatto or negro 
proprietors of said lands, for any debt hereafter to be by them 
contracted with any person or persons for any sums whatsoever,” 
unless the same was examined and allowed by guardians ap- 
pointed under the first section of the same act. ‘This provision 
was in force at the time the articles, for the price of which the 
plaintiff seeks by this action to recover, were sold and delivered 
to divers persons belonging to said tribe of Indians and proprie- 
tors of said lands. Nor has it yet been repealed, unless the Sv. 
of 1862, ¢. 184, operates as a partial repeal by implication, so 
far as relates to debts which may be incurred by the district. It 
is true that no guardian has been appointed during a long series 
of years under the provisions of the act of 1811, and that during 
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this period the proprietors of said Jands have managed their own 
affairs, as well those of a municipal as of a private nature. But 
this omission to comply with certain provisions of the statute 
did not abrogate it, nor did it operate to give validity to debts 
contracted by said proprietors, so as to authorize the mainten- 
ance of actions to enforce their payment. It seems therefore to 
be clear that the plaintiff is not entitled to maintain this action. 
Exceptions sustained. 


BARNSTABLE COUNTY. 


Gustavus F. Swirt vs. Georce H. Pierce & another. 


Evidence that an original charge in books of account was made to one person, and that an 
action was brought against such person to recover the amount thereof, is not conclusive 
evidence that the contract was made with him or on his credit. 

If the defendant, in an action to recover on an oral promise to pay for goods delivered to 
another person, asks the court to rule that the action cannot be maintained if any credit 
was given to the person to whom they were delivered, and the court instead thereof 
rules that the defendant was a guarantor only if at the time the goods were delivered the 
plaintiff gave credit to the person who received them alone, and in such case the action 
could not be maintained, a verdict for the plaintiff will be set aside. 


_ Contract brought to recover for certain goods delivered by 
the plaintiff to Joseph Hoar. 

At the trial in the superior court, before Brigham, J., the evi- 
dence was conflicting as to the promise of the defendants to pay 
for the goods; and it appeared that they were entered in the 
plaintiff’s books in Hoar’s name, and were never charged to the 
defendants, and that the plaintiff commenced an action against 
Hoar for the value of the same, summoning the present defend- 
ants as trustees. Hoar was defaulted in that action, and the 
trustees discharged; and thereupon the plaintiff discontinued 
the action. 

The defendants requested the court to charge the jury as fol- 
lows: “If any credit was given to Hoar, to whom the articles 
were delivered, the contract of the defendants to pay for the 
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same was a collateral one, and void by the statute of frauds. 
The facts that the plaintiff charged the articles to Hoar and to 
no one else, and that he brought the action against Hoar, and 
summoned these defendants as trustees of Hoar, are conclusive 
as to the giving credit to Hoar, unless controlled by other 
evidence.” 

The judge did not so rule, but instructed the jury “ that if they 
found that the defendants were guarantors only, they should find 
a verdict for them, and that the defendants would be guarantors 
only if at the time said articles were delivered to Hoar the 
plaintiff gave credit to Hoar alone;” and that the jury were to 
consider the facts referred to, with other facts in the case, in 
deciding whether credit was given by the plaintiff to these 
defendants or to Hoar. 

The jury returned a verdict for the plaintiff, and the defend- 
ants alleged exceptions. 

J. M. Day, for the defendants. 

G. Marston, for the plaintiff. 

Hoar, J. The ruling of the court upon the second point on 
which instructions were asked was correct. ‘The facts on which 
the defendants relied to show that credit was given to Hoar, 
though they were entitled to much consideration as evidence, 
were not conclusive. Eutries by the plaintiff in his own books 
were not a contract, but memoranda, which were open to ex- 
planation. Even the bringing a suit against Hoar might be 
shown to have occurred by mistake. Gardiner v. Hopkins, 
5 Wend. 23. Keate v. Temple, 1 B. & P. 158. Banfield v. 
Whipple, 10 Allen, 27. 

But on the other point we think the defendants have some 
ground for exception. If the contract of the defendants was a 
collateral and not an original promise, then, being a promise to 
pay the debt of another, and not in writing, the statute of frauds 
was a good defence. ‘ And the jury were rightly instructed that, 
if they found that the defendants were guarantors only, they 
should find a verdict for them. But the learned judge added, 
and ‘we fear from inadvertence, because it fails to state the 
whole rule of law applicable to the case, “that the defendants 
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would be guarantors only, if at the time said articles were deliv- 
ered to Hoar the plaintiff gave credit to. Hoar alone.” The 
instruction should have been that the defendants wonld be only 
guarantors, unless, when the meats were delivered, the plaintiff 
gave credit to them alone. It seems to be well settled by the 
authorities that where goods are delivered to one persan, and 
another, not a joint contractor with him, promises to pay for 
them, if any credit is given to the former, the promise of the 
~ latter is collateral, and within the statute of frauds. Browne on 
St. of Frauds, § 197, and cases there cited. Chancellor Kent 
states the rule thus: “If the whole credit be not given to the 
person who comes in to answer for another, bis undertaking is 
collateral, and must be in writing.” 3 Kent Com. (6th ed.) 123. 
In Cahill v. Bigelow, 18 Pick. 369, Chief Justice Shaw an- 
nounces the same doctrine: “ The test is this, when the promise 
is made before the credit is given, to decide whether one prom- 
ising is an original debtor or a guarantor, namely, whether credit 
was given to the person receiving the goods. If it was, then 
such promisor is a guarantor only, undertaking to pay another’s 
debt ; if no credit was given to the person receiving the goods, 
then the promisor is himself debtor for goods sold to him and 
delivered to another person, by his order.” 

The statement of the learned judge was certainly true, that 
if the credit was given to Hoar only, the defendants were only 
guarantors. But he did not inform the jury that the defendants 
might be guarantors also in case any credit was given to Hoar, 
although the plaintiff gave credit in part to their guaranty be- 
side. As the latter bypothesis was that which the defendants 
were attempting to support, and upon which they had asked 
instructions, we fear that the jury may have been misled by 
the omission. It might well be, and there was some evidence 
tending to show, that the plaintiff delivered the articles to Hoar, 
relying both upon his responsibility and the promise of the de- 
fendants. In that case, the defendants’ promise was collateral. 
As no instructions were given adapted to that state of facts, 
though asked by the defendants, there musé be a new trial. — 

Exceptions sustained. 


a 
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Ex1 Hincxuey vs. Mary L. Baxter. 


A building without underpinning, but standing on wooden blocks, if put upon land of an- 
other with his consent, though without any agreement for its removal or for the purchase 
of the land, is personal property, and may be sold as such; and the owner of the land 
has no lien thereon for ground rent, and, if he forbids the removal thereof by the pur- 
chaser, he is liable for the conversion. 


Tort, originally commenced against Heman Baxter, and 
prosecuted against the defendant as the administratrix of his 
estate, for the conversion of a small wooden dwelling-house. 


‘The following facts were agreed in the superior court: 


In 1858, Calvin 8. Brooks erected the building in controversy, 
which was without underpinning and stood on wooden blocks, 
on the land of Heman Baxter, with his consent, but without any 
agreement or understanding as to its removal or the purchase 
of the land. In the same year Brooks mortgaged the building 
to the plaintiff, who duly foreclosed the mortgage in 1859, and 
in 1864 demanded the property of Baxter, who refused to give 
up possession thereof, because the rent for the use of the land 
on which it stood had not been paid, and because Brooks was 
indebted to him on other accounts. 

It was agreed that if on these facts the plaintiff was entitled 
to recover, the damages should be fixed by an auditor. 

Judgment was rendered for the defendant, and the plaintiff 
appealed to this court. | 

G. A. King, for the plaintiff. 

O. Hinckley, for the defendant. 

Cuapman, J. It has been held by this court that a building 
situated like the one in controversy is personal property. First 
Parish in Sudbury v. Jones, 8 Cush. 184, and cases cited. Beld- 
ing v. Cushing, 1 Gray, 576. In Maine it has been held that it 
may be attached and sold by a creditor of the owner, and that, 
if the owner of the land refuses to deliver it on demand to the 


_ purchaser, an action of trover lies to recover its value. Russell 


v. Richards, 1 Fairf. 429; S. C. 2 Fairf. 376. Tapley v. Smith, 
18 Maine, 12. Pullen v. Bell, 40 Maine, 314. An action of 
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trover was also maintained for such property in Wansbrough v:- 
Maton, 4 Ad. & El. 884. : 

When the plaintiff demanded this property the defendant re- 
fused to give up possession of it, and claimed a right to hold it. 
This was a conversion of the property for which an action of 
tort lies. Judgment for the plaintiff. 


Espen T. Evprepce vs. Francis A. Suitn & another. 


In an action to recover damages for a breach of a contract, on the part of the owners of a 
fishing schooner, to employ the plaintiff as her master for a fishing season, evidence is 
admissible, in his behalf, on the question of damages, to show that he had engaged his 
crew on fixed wages, as a part of their compensation, if there was neither any agreement 
between the parties that the crew should be paid only by a division of the fish, nor any 
intention in making the contract to defraud the government by claiming bounty. Evi- 
dence is also admissible to show a custom so to engage and pay men. 

In such action, the testimony of an expert in the fishing business is competent to show the 
average of the results of similar voyages in that season, which he had settled and ad- 
justed, without the production in court of the books and papers showing the settlements; 
and in such testimony voyages from Cape Cod as well as from Beverly may be included, 
although the contemplated voyage of the plaintiff was to be from Beverly, and the usual 
terms of adjusting voyages from the two places differ in some respects, if it appears that — 
the defendants’ schooner more nearly resembled the fishing vessels of Cape Cod than 
those of Beverly, and the difference in the terms of adjusting the voyages from the two 
places was taken into consideration by the witness, in stating the results. 

If in such action it appears that the plaintiff had engaged a crew on fixed wages, as a part 
of their compensation, and it does not appear that anything was said between him and 
the defendants about. bounty from the United States, the master’s portion of the usual 
bounty which the schooner, with a proper crew and on a proper voyage, would be entitled 
to receive, should not be included as a distinct element of damages. 


Contract brought to recover damages for a breach of a con- 
tract on the part of the owners of a codfishing schooner of Bev- 
erly to employ the plaintiff as her master for a fishing season. 
The first count in the declaration alleged that the plaintiff’s 
compensation was to be the lay usual in codfishing vessels sail- 
ing from Beverly, including a share of the bounty to be received 
from the United States. The second count alleged that it was 
to be so much as the plaintiff’s services should be reasonably 
worth. 
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At the trial in the superior court, before Brigham, J., the 
plaintiff testified that he was to go as master on the same terms 
as other masters went; that, at the time of making the agree- 
ment, which was made at Beverly, the defendants requested him 
to engage a crew upon Cape Cod, and to get good men if he 
had to give a little more than anybody else ; that he expected to 
get the bounty; and that he engaged seven men, besides the 
cook, most of whom were to have certain fixed wages per 
month, as well as a fractional portion of a share. Evidence 
was also admitted, against the defendants’ objection, that it was 
a general usage and custom for codfishing masters and crews 
from Cape Cod, Beverly or elsewhere, in the engagement of the 
crew, to agree that, in the part of the proceeds of the voyage 
coming to the master and fishermen, while the master has a full 
share, some of the fishermen shall have certain stipulated frac- 
tional parts of shares respectively, after deducting proper ex- 
penses, and others certain sums of money with or without 
fractional parts of shares, and that it was customary to author- 
ize the master to receive the whole of the proceeds of the voyage 
coming to the master and fishermen, and to pay to each man in 
this way; and that thegoyages of several codfishing vessels sail- 
ing from Beverly in 1863 and 1864 were settled in the same way. 

It did not appear that anything was ever said about bounty, 
or that the defendants ever before the commencement of this 
action made any objection to this mode of ehgaging or agree- 
ing with the crew. Before the time for the plaintiff or crew to 
render themselves on ,board, the defendants sold the schooner, 
from motives of profit. ‘The plaintiff duly offered to perform 
the contract on his part. 

The plaintiff offered the testimony of an expert in the cod- 
fishing business, residing at Cape Cod, as to the average results 
of codfishing voyages in 1864 which he had settled or adjusted 
at Cape Cod, and as to what such results would give for a mas- 
ter’s share or compensation upon the terms and lay usual at 
Beverly, which had been before testified to in the trial, and 
stated to the witness in the questions. Evidence had previously 
been introduced tending to show that the defendants’ schooner 
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was of similar model and build with most of the Cape Cod cod- 
fishing vessels, being half sharp, and different from the model 
and build of most of the Beverly vessels, which were blunt, and 
that the superior sailing qualities of vessels of the former de- 
scription were of value in securing fish. The defendants objected — 
to this evidence, without the production of the books and papers 
showing the settlements; but it was admitted. | 

The defendants also objected to evidence of average results of 
codfishing voyages from Cape Cod in 1864, and contended that 
only the average results of such voyages from Beverly were ad- 
missible. It was in evidence that the terms on which a codfish- 
ing voyage was settled between the master and owners in 1864 
were in some respects different at Beverly from those at Cape 
Cod, but these differences, having been testified to, were stated 
in‘ hypothetical questions and taken into account and allowed 
by the expert in giving and applying such results with reference 
to the master’s share or compensation. 

The defendants requested the court to rule that, upon the con- 
tract set forth and testified ‘to by the plaintiff, which they con- 
tended was for a voyage to secure the bounty, the plaintiff had 
no right to employ men upon wages, and if he did so employ 
men he never was in a condition to fulfil his part of the con- 
tract, and the defendants were discharged from the same. But 
the judge declined so to rule, and instructed the jury that the 
fact that the plaintiff had contracted with a crew upon terms 
which, as between them and the owners, would prevent the ob- 
taining of fishing bounty, would not excuse the defendants from 
furnishing to the plaintiff such a vessel as they agreed to give 
him. ) 

The defendants then requested the court to rule that, upon 
the foregoing facts, the master’s proportion of the usual bounty to 
which, with a proper crew on a proper voyage, the schooner and 
her crew would have been entitled must be excluded as an ele- 
ment of damages in this case; but the judge declined so to rule. 

The jury returned a verdict for the plaintiff, and the defend 
ants alleged exceptions. he 

G. Marston, for the defendants. 

P. H. Sears, for the plaintiff. 
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Gray, J. 1. By the statutes of the United States, the fishing 
bounty is to be paid only when all the crew of the vessel share 
in the results of the voyage. U.S. Sts. 1813, cc. 2; 35, §§ 5-8; 
1819, c. 89; 3 U.S. Sts. at Large, 2, 51, 52, 520. United States 
v. Nickerson, 17 How. 210. Crowell v. United States, 21 Law 


Reporter, 466. But although no bounty is allowed unless the 


vessel is sailed on shares, yet a contract for a fishing voyage, on 
which the crew are to be paid by wages, is perfectly lawful. 
Baker v. Carey, 19 Pick. 496. In the agreement between the 
plaintiff and the defendants, as given in evidence, it was not 
stipulated that the crew should be shipped on shares; and no 
objection of variance between the declaration and the evidence 
was taken. The plaintiff indeed testified that “he expected to 
get the bounty.” But it is expressly stated in the bill of excep- 
tions that “ it did not appear that anything was ever said about 
bounty ;” and there is nothing to show that the parties, in mak- 
ing their contract, intended to defraud the government by claim- 
ing a bounty te which they were not by law entitled. 

2. The evidence of the engagements which the plaintiff made 
with his men, for the voyage for which the defendants had 
agreed to employ him as master, was therefore admissible for 
the purpose of showing the amount of the damages resulting to 
the plaintiff from the defendants’ breach of contract. 

8. The general usage as to the mode of engaging and paying 
the crews of codfishing vessels was rightly admitted, as evidence 
tending to show the kind of voyage which the parties contem- 
plated. Thompson v. Hamilton, 12 Pick. 425. 

4. The testimony of an expert to the average of the results of 
similar voyages was appropriate and usual evidence, according to 


the practice of the courts of this state, and of the United States 


in this district, to show the value of the voyage for which the 
defendants had agreed to employ the plaintiff’ The production 
of the books and papers containing the settlements of those 
voyages was not essential to the competency of this testimony, 
and would have tended to the needless multiplication of issues. 
The including, in these estimates of the results of voyages, 
of fishing vessels from Cape Cod, as well as Beverly, was 
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unobjectionable, inasmuch as it appeared that the defendants’ 
vessel more nearly resembled the former than the latter, and that 
the difference in the mode of making up the settlements at the 
two places was taken into consideration by the witness in 
stating the results. | 

0. Evidence of the master’s proportion of the bounty on a 
voyage of this vessel and crew according to the laws of the 
United States might perhaps be admissible, in connection with 
the other evidence, to assist the jury in estimating the value of 
the voyage. But it was in no just sense a distinct element of 
damages. The refusal of the judge to instruct the jury that this 
must be excluded as an element of damages, without, so far as 
appears by the bill of exceptions, giving them any equivalent 
instructions, was erroneous; and the exceptions on this point 
must have been sustained, but for the offer of the plaintiff at the 
argument, in case the ruling should be held to be erroneous in 
this respect, to deduct from the verdict the amount of such 
bounty, which can be estimated from the facts stated in the bill 
of exceptions. Upon such remission, the judgment will be 

) Exceptions overruled. 


A 


—$<$$ $$ 


Eminy Harrison vs. Nosite P. Swirt. 


In an action brought by a woman for breach of promise of marriage, no special damages 
were alleged in the declaration, but the judge instructed the jury that, in estimating the 
damages, they might take into view the money value or worldly advantages, separate 
from considerations of sentiment and affection, of a marriage which would have given 
her a permanent home and an advantageous establishment; and that, if her affeetions 
were in fact implicated, and she had become attached to the defendant, the injury to her 
affections was to be considered as an additional element of damages; and that they might 
take into consideration generally whatever mortification and pain of mind she suffered 
resulting from a refusal by the defendant to fulfil his promise. Held, after verdict for the 
plaintiff, that the defendant had no ground of exception. 


_ Conrract to recover damages for a breach of promise of mar- 
riage. The declaration alleged no special damages. 

At the trial in the superior court, before Ames, J., the jury 
were instructed, upon the question of damages, as follows: 


a 
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“* That if the jury found that the defendant had broken his con- 
tract, and not acted in good faith towards the plaintiff, she was 
entitled to receive damages, to be computed on the principle of 
indemnity and reasonable compensation, and not in any event 


as vindictive damages; that, in the position of the evidence, 


and as one element of damages, in that event, they would have 
a right to consider the disappointment of her reasonable expecta- 
tions, and to inquire what she had lost by such disappointment, 
and for that purpose to consider, among other things, what 
would be the money value or worldly advantages (separate from 
considerations of sentiment and affection) of a marriage which 
would have given her a permanent home and an advantageous 
establishment; that they were also to satisfy themselves whether 
her affections were in fact implicated, and whether she had be- 


come attached to the defendant, and, if such were the fact, the 


wound and injury to her affections were to be considered as 
another and additional element in the computation of her dam- 
ages; and also that they would have a right to take into consid- 
eration generally, in computing her damages, whatever mortifi- 
cation and pain or distress of mind she suffered, resulting from 
a refusal by the defendant to fulfil his promise. 

The jury found for the plaintiff, with $1500 damages, and 
the defendant alleged exceptions. | 

J. M. Day, for the defendant. No special damages were re- 
coverable, excepting those resulting naturally and necessarily 
from the breach of the contract. Dickinson v. Boyle, 17 Pick. 
78. ‘The loss of a permanent home was not such natural and 
necessary result. In an action of this nature, love and affection 
are essential to each element of damage, except those involving 
personal feeling, and those capable of being definitively meas 
ured by a pecuniary standard. And the jury should have been 
instructed to consider the question of damages in connection 
with the existence of feelings of affection on the part of the 
plaintiff. ; 

G. A. King, for the plaintiff, cited James v. Biddington, 6 C. 
& P. 589; Berry v. Da Costa,1 Law Rep. (C. P.) 331; Smith v. 
Woodfine, 1 C. B. (N. 8.) 660; Stebbins v. Palmer, 1 Pick. 71. 

VOL. XIII. LOS 
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By tue Court. The rule of damages was stated with ful- 
ness and accuracy, and the elements upon which they were to 
be based were correctly enumerated. Exceptions overruled. 


NORFOLK COUNTY. 


City or Boston vs. THomas RicHARDSON. 


A record in the original Book of Possessions of the town of Boston, which book appears to 
have been made between 1639 and 1645, of a possession of a house and lot ‘ bounded 
with the street,” shows title in the possessor to the centre of the street, even if the pos- 
session was granted by the general court or the town after the street had been laid out. 

Whenever land is described as bounded by other land, or by a building or structure the 
name of which, according to its legal and ordinary meaning, includes the title in the land 
of which it has been made part, as a house, a mill, a wharf, or the like, the side of the 
land or structure referred to as a boundary is the limit of the grant; but where the bound- 
ary line is simply by an object, whether natural or artificial, the name of which is used in 
ordinary speech as defining a boundary, and not as describing a title in fee, and which 
does not in its description or nature include the earth as far down as the grantor owns, 
and yet which has width, as in the case of a way, a river, a ditch, a wall, a fence, a tree, 
or a stake and stones, then the centre of the thing so running over or standing on the land 
is the boundary of the lot granted. 

The rule of construction that public grants are to be taken most strongly against the grantee 
is only to be resorted to when the language is so ambiguous that all other rules of con- 
struction fail; and when words having an established and definite meaning are used in 
an ordinary grant of land, they are tu receive the same construction whether the grant is 
a public or a private one. 

A town may make common sewers and drains under a highway, whether it owns the soil 
or not. 

A record of “staking out’’ a highway in Boston in 1683 furnishes. no evidence that the 
town did, or did not, own the land under it. 

Upon the trial of a writ of entry to recover flats to which the tenant claims title, and the 
course of the side lines of which is in issue, the declaration in a former action on the 
case, brought against the demandant by the tenant, describing these flats as not belong- 
ing to him, is admissible in evidence against him. 

Evidence of a line established under and according to a judgment in an action between the 
owners of adjoining parcels of flats is admissible in a subsequent action between one of 
them and a third person concerning another parcel of flats in the same cove, so far as it 
tends, in connection with other evidence, to identify and locate the monuments by which 
the lines of the latter parcel have been drawn, and so far only. 

Upon the trial of a writ of entry to recover a parcel of flats, the course of the lines estab~ 
lished in the division of flats belonging to another estate in the same cove, under the 
owners of which neither of the parties to this action claims title, and separated from the 
flats in question by intervening estates, the lines of which are not allowed to be given in 
evidence, is inadmissible to show the course of the side lines of the demanded premises. 
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Gray, J.” This is a writ of entry, brought by the city of 
Boston to recover the fee of a strip of land thirty feet wide, 
extending eastwardly from the foot of Summer Street in Bos- 
ton, and below the original line of nes water mark. The ten- 
ant pleaded the general issue. 

It was proved at the trial that the tenant owned the land and 
flats on each side of the demanded premises, and had the title 
which Richard Gridley and Nicholas Baxter had more than two 
centuries ago in lands bounded on the street, and thus described 
in the original Book of Possessions of the town of Boston: 

“ Richard Gridley, his possession in Boston. One house and 
lot, bounded with the street south and west, the bay easterly, 
and John Harrison northerly.” 

“ Nicholas Baxter, his possession within the limits of Boston. 
One house and lot, bounded with the street or lane north and 
west, Edward Brown and the bay east, Matthew Jyons south- 
ward.” 

1. The tenant asked that the jury might be instructed that, 
by the true and legal construction of these possessions, they ex- 
tended to the centre of the street on which they were bounded ; 


and, whether the grants to Gridley and Baxter were made be- 


fore or since the ordinance of 1647, the fee of the adjoining flats 
passed by or as the result of these grants to Gridley and Baxter 
or their grantees. ‘his instruction was refused ; and the jury 
were instructed that the early ordinances of the colony, and the 
acts and grants of the town of Boston from the earliest times, 
which had been given in evidence, warranted and required the 
jury to presume that the title of all the lands above high water 
tiark in this part of Boston, (being the part next the sea and 
the earliest settled,) was in the town by grant from the gen- 
eral court of the colony, except so far as granted by the col- 
ony or the town to others; that if the possessions of Gridley 
and Baxter were granted before the highway between them was 
laid out, the fee in the highway remained in the abutters; but 


* This case was argued at Boston in January 1867, before all the judges but 
Hoar, J. 


148 NORFOLK. 


City of Boston v. Richardson. 


if these orants were made. by the town, or other public author- 
ity, after the highway had been laid out, the grantees took no 
title in the land under the highway; and that by the ordinance 
of 1647 the proprietor, whether the town or an individual, of 
any land bounding on the sea had the title in the flats to low 
water mark, if within one hundred rods of high water mark. 
To these instructions and refusal to instruct the tenant alleged 
exceptions. The jury have found by their verdict, under in- 
structions to which no exception was taken, that the way was 
laid out before the grants or allotments to Gridley and Baxter 
were made. ‘T'he principal question in the case arises upon the 
construction and effect of the record of these possessions, in de- 
termining which it is important to bear in mind the early legis- — 
lation and practice under the colony charter in relation to grants — 
of land, as shown by the records given in evidence at the trial 
and the public acts of the colony. 

The granting of lands to actual settlers in order to promote 
the establishment of the colony occupied from the beginning 
much attention and consideration of the associates in the enter- 
prise. Presently after the organization of the company under 
the charter, it was ordered that allotments of land to actual set- 
tlers should be made by Governor Endicott (who had been pre- 
viously sent out, and furnished with duplicates of the royal — 
charter and the common seal of the company) and-his council 
in the government of the plantation; that upon their failure to 
make such allotment within ten days after arrival and demand 
by any adventurer in the common stock or his servant, he might 
seat himself, build a house and inclose a certain quantity of 
land; and that “conveyance be made in the company’s name, 
with the common seal of the company to it, to any that shall 
desire it, for each man’s peaceable enjoying of the land he holds, 
at the charge of the company.” 1 Mass. Col. Rec. 37 e387 i. 
38, 42-44, 386 §- seg. As no records have been preserved of 
Governor Endicott’s administration before the transfer of the 
government of the company to this side of the ocean, it cannot 
be known to what extent allotments of lands were made pur- 
suant to these orders. It is not probable that any were made 
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in Boston, and these orders are worthy of mention here only as 
aiding the interpretation of subsequent ordinances of the colony. 

At the second meeting of the court of assistants after the 
arrival of Governor Winthrop with the original charter, it was 
ordered that “no person shall plant in any place within the 
limits of this patent, without leave from the governor and as- 
sistants, or the major part of them.” 1 Mass. Col. Rec. 76. 
The colony records show that for three or four years after the 
transfer of the charter the power of granting lands and other 
powers of government were often exercised by the court of as- 
sistants. But in 1634 the general court, consisting of the gov- 
ernor, deputy governor, and assistants, and all the freemen of 
the company, (which had power by the charter to make laws and 
ordinances for the government of the colony and its inhabitants,) 
declared that none but the general court had power to choose 
and admit freemen, to make laws, to elect or remove high officers 
and define their powers and duties, to raise moneys and taxes, or 
“to dispose of lands, viz. to give and confirm proprieties.” 1 
Mass. Col. Rec. 117. The manifest object of this ordinance 
(which was passed at the same session with that which first au- 
thorized the freemen to choose deputies to the general court) was 
to restrain the governor and assistants from exercising legislative 
powers without the assent of the freemen ; not to define the rights 
and powers of towns, or to prevent grants by towns, already es- 
tablished, of lands within their bounds as already fixed, which 
had by the very organization of the towns vested in them for 
the purpose of being divided among the inhabitants or held for 
public uses. Clark v. Williams, 19 Pick. 501. Commonwealth 
v. Roxbury, 9 Gray, 485 § seg. West Roxbury v. Stoddard, 7 
Allen, 169. Tappan v. Burnham,8 Allen,71. Berry v. Raddin, 
11 Allen, 579, 580. In the revisions of the colony laws this is 
made clear by adding, after the word “ proprieties,” “ appertain- 
ing to and immediately derived from the country.’ Mass. Col. 
Laws, (ed. 1660,) 21; (ed. 1672,) 34; Anc. Chart. 88. Boston 
had been recognized as a distinct town on the 7th of Septem- 
_ ber 1630; many houses were immediately built there; and in 
1632 additional land was granted to it “to be enjoyed by the 
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inhabitants thereof forever.” 1 Mass. Col. Rec. 75,101. 1 Win- 
throp’s Hist. New England, 38, 48, 55. The existing records of 
the town of Boston, which date only from September 1634, show 
that from that time the town, through a committee of its inhab- 
itants chosen in general town meeting, freely exercised the 
power of granting lands within the town. On the 3d of March 
1635-6 the general court enacted that the freemen of every town 
should “have power to dispose of their own lands and woods, 
~with all the privileges and appurtenances of the said towns, to 
grant lots, and make such orders as may concern the weil order- 
ing of their own towns, not repugnant to the laws and orders 
here established by the general court.” 1 Mass. Col. Ree. 172. 
It appears however by the records of the colony that the rights — 
and powers of the towns in lands within their limits were con- 
sidered as subordinate to the paramount power of the general 
court at its discretion to grant lands in any town, not already 
granted to individuals. 1 Mass. Col. Rec. 101, 102, 103, 111, 
129, 130, 240. West Roxbury v. Stoddard, 7 Allen, 169, 170. 
The instruction to the jury as to the presumption of the title of 
the town in the lands above high water in this part of Boston 
was therefore sufficiently favorable to the tenant, as was as- 
sumed by both parties at the argument. 

The court of assistants on the Ist of April 1634 ordered that 
the constable and four other persons chosen by the freemen 
in every town, with the advice of one or more of the next as- 
sistants, should make a survey of the houses and lands, “ im- 
proved, or inclosed, or granted by special order of the court, of 
every free inhabitant there,’ and “enter the same in a book, 
(fairly written in words at length, and not in figures.) with the 
several bounds and quantities by the nearest estimation,” and 
“deliver a transcript thereof into the court within six months 
now next ensuing; and the same so entered and recorded shall 
be a sufficient assurance to every such free inhabitant, his and 
their heirs and assigns, of such estate of inheritance, or as they 
shall have in anv such houses, lands or franktenements ;” and 
that “the like course shall be taken for assurance of all houses 
and town lots of all such as shall be hereafter enfranchised ;” 
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and fixed the fee to be paid upon the entry therein of every sale 
or grant of such houses or lots, or a copy thereof under the hands 
of the surveyors. About a year after, the general court enacted 
that “the order made in April 1634, for the assuring of lands 
and house lots for freemen, shall forthwith be put in execution; 
and that those which are not freemen, that have taken or shall 
hereafter take their oaths respectively, shall have the same as- 
surance of land as in that order is provided for freemen;” and 
in 1639 passed another ordinance “to record all men’s houses 
and lands, being certified under the hands of the men of every 
town, deputed for the ordering of their affairs.’ 1 Mass. Col. 
Rec. 116, 137, 276. This survey and record would include not 
only lands “granted by special order” of the general court 
or court of assistants, but also lands “improved or inclosed,” 
either under grants from towns or individuals since the transfer 
of the charter, or under allotments made by Governor Endicott, 
or possessions taken in default of such allotment, during his 
previous administration, or by any other title or occupation. It 
is to be remembered that in Massachusetts, before the colonial 
ordinance of 1652, as before the Statute of Frauds in England, 
lands might be and sometimes were transferred by word of 
mouth and livery of seisin, without deed. 4 Mass. Col. Ree. 
pt.i.101. 2 Bl. Com. 297. In every case, whatever the source 
of title, this record was of itself “a sufficient assurance ” of the 
estate, and had the same effect: as a grant under the seal of the 
company, or by a recorded vote of the general court or of a 
town, or a private deed. “The legal evidences” of a transfer 
of property, says Blackstone, “-are called the common assurances 
of the kingdom ; whereby every man’s estate is assured to him, 
and all controversies, doubts and difficulties are either prevented 
or removed.” 2 Bl. Com. 294. 

The Book of Possessions of the town of Boston, though it 
bears no date or official certificate, was probably made under 
the ordinances above quoted, and is legal evidence of the titles 
recorded in it. Rust v. Boston Mill Corporation, 6 Pick. 158 
The greater part of the book, including the record of Gridley’s 
and Baxter’s possessions, appears to have been written at one 
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time. Gridley bad taken the oath of a freeman in 1634. 1 
Mass. Col. Rec. 368. Baxter, whose possession is recorded on 
the next page after Gridley’s, was “admitted to be an inhabi- 
tant,” as appears by the town records, on the dth of November 
1639. ‘Thee pages further on, under date of September 30th 
1639, is the only entry of a grant from the town, which is ac- 
companied by a date. It may therefore be inferred that the 
book was not made before 1639; and it cannot well have been 
later than 1645, inasmuch as of the numerous entries of convey- 
ances from the original possessors to other persons, all of which 
are dated, and entered on the same pages with the lands already 
held by the respective grantees, there are several entered early 
in 1646. 

The ordinance extending below high water mark the title of 
the owners of lands upon the salt water was passed in 1647. 
Commonwealth v. Alger,'7 Cush. 67,68. 3 Mass. Col. Rec. 4, 
181. 2 Mass. Col. Rec. 284. Whether by this ordinance the 
town or the abutters on this street took the flats at the end of 
the street depends upon the question which then owned the land 
over which the street was laid. Adams v. Frothingham, 3 Mass. 
360, 361. Porter v. Sullivan, 7 Gray, 445. And this again de- 
pends upon the effect of the description of the possessions of the 
abutters as “ bounded with the street.” This question of title, 
as we understand, is now for the first time presented by the par- 
ties for adjudication. It was not raised or decided in the litiga- 
tion between them in the courts of the United States. Boston 
v. Lecraw, 17 How. 434. Richardson v. Boston, 19 How. 269, 
267, 269; S. C24 How. 193. 

In some opinions of this court it has indeed been implied or 
asserted that a boundary upon a road or street passed no title in 
the land under it. But in the more recent decisions the general 
rule has been repeatedly declared, and must now be regarded as 
the settled law of the Commonwealth, overruling whatever is 
irreconcilable in the earlier cases, that a deed bounding land 
generally by a highway, with no restrictive or controlling words, — 
conveys the grantor’s title in the land to the middle of the high- 
way. Newhall v. Iresun, 8 Cush. 598. Phillips v. Bowers, 
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7 Gray, 24-26. Fisher v. Smith, 9 Gray, 444. Hollenbeck v. 
Rowley, 8 Allen, 473. And in Rice v. Worcester, 11 Gray, 283, 
note, it was held that the title of the owner of Jand abutting on 
a highway must be presumed to extend to the centre of the 
highway, although the way was so ancient that its origin was 
unknown. ‘These decisions are in accordance with the law as 
established in other states and in Great Britain. 3 Kent Com. 
(6th ed.) 432-434, and authorities cited. Banks v. Ogden, 2 Wal- 
lace, 68. Bissell v. New York Central Railroad, 23 N. Y. 61. 
Marsh v. Burt, 34 Verm. 289. . Ga/breath v. Armour, 4 Bell App. 
Cas. 374. Berridge v. Ward, 10 C. B. (N.8.) 400. The Queen 
v. Strand District Board of Works, 4 Best & Smith, 548, 553. 

The question whether any grant extends to the side line or 
the centre line of the highway is doubtless, according to the 
statement made by Chief Justice Shaw in Webber v. Eastern 
Railroad, 2 Met. 151, and approved by the court in Codman v. 
Evans, 1 Allen, 446, “a question of construction in each partic- 
ular case, and depends, as in all other cases, upon the intent of 
the parties, as expressed in the descriptive parts of the deed, ex- 
plained and illustrated by all the other parts of the conveyance, 
and by the localities and subject matter to which it applies.” 
The owner of land by the side of the highway, and under it to 
the centre thereof, may of course, by using apt words, limit his 
grant to the edge of the highway, and retain his title in the fee 
of the soil over which the highway runs. Sibley v. Holden, 
10 Pick. 249. Phillips v. Bowers, 7 Gray, 24, 25. Smith v. Slo- 
comb, 9 Gray, 36; 8S. C. 11 Gray, 280. Brainard v. Boston & 
New York Central Railroad, 12 Gray, 407. 3 Kent Com. 484. 
But in the absence of words clearly manifesting an intent so to 
do, the law presumes that he did not intend to reserve the title 
in a strip of land, not capable of any substantial or beneficial 
use by him, after having parted with the land by the side of it, 
while the highway remains, nor ordinarily of any considerable 
value to him if the way should be discontinued, and the owner- 

ship of which by him might greatly embarrass the use or dis- 
_ posal, by his grantee, of the lot granted. 

The fact that the grantor owns other lands to and over 
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which the way runs affords no reason for giving a different effect 
to words bounding the land granted by a way. In Fisher v. 
Smith, 9 Gray, 441, it was held that a deed of land “ bounded 
on” a private way leading over other land of the grantor to 
his own dwelling-house passed the fee in the land under the 
way to its centre. See also Winslow v. King, 14 Gray, 321; 
Jamaica Pond Aqueduct v. Chandler, 9 Allen, 159. And in Eng- 
land the presumption that the owner of land by the side of a 
way owns the fee to tlle middle has been applied equally to pub- 
lic and private ways. Berry § Goodman’s case, 2 Leon. 148. 
Holmes v. Bellingham, 7 C. B. (N. 8.) 329. 

The presumption that the title of land bounded by a way 
passes to the middle of the way, unless expressly and distinctly 
restricted to the side, is the same that is applied by the law in 
analogous cases. Chancellor Kent, in his latest edition of his 
Commentaries, says, “ It may be considered as the general rule, 
that a grant of land bounded upon a highway or river carries 
the fee in the highway or river to the centre of it, provided the 
grantor at the time owned to the centre, and there be no words 
or specific description to show a contrary intent.” 3 Kent Com. 
433, 434. And the law is now well settled that a deed of land, 
bounded by a river above tide water, whether navigable or not, 
conveys the grantor’s fee in the soil to the thread of the river, 
unless clearly reserved in the grant. If the conveyance bounds 
the land by the river, it includes the bed of the river; but if it 
bounds by the shore or the land under the river, that shore or 
land does not pass. 3 Kent Com. 427, 428. Jones v. Soulard, 
- 24 How. 41. Lunt v. Holland, 14 Mass. 149. Hatch v. Dwight, 
17 Mass. 289. Bradford v. Cressey, 45 Maine, 9. So a deed 
of laid bounded by “a mill pond,” which has been artificially 
created by buiudiug a dam across a fresh water stream, passes 
the land to the thread of the stream. Phinney v. Watts, 9 Gray, 
269. The general rule of construction may be thus stated: 
Whenever land is described as bounded by other land, or by a 
building or structure, tne name of which, according to its legal 
and ordinary meaning, includes the title in the land of which it 
has been made part, as a house, a mill, a wharf, or the like, the 
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side of the land or structure referred to as a boundary is the limit 
of the grant; but when the boundary line is simply by an object, 
whether natural or artificial, the name of which is used in ordi- 
nary speech as defining a boundary, and not as describing a title 
in fee, and which does not in its description or nature include the 
earth as far down as the grantor owns, and yet which has width, 
as in the case of a way, a river, a ditch, a wall, a fence, a tree, 
or a stake and stones, then the centre of the thing so running 
over or standing on the land is the boundary of the lot granted. 

A corresponding rule has been steadily and consistently ap- 
plied to conveyances of land by the sea, the owner of which, by 
virtue of the colonial ordinance of 1647, has the title in the 
shore or flats within one hundred rods of high water mark and 
above low water mark. . Thus a boundary by a tide water creek, 
from which the tide wholly ebbs at low water, carries the flats 
as far as the centre of the creek, unless limited by special words. 
Harlow v. Fisk, 12 Cush. 304. Chapman v. Edmands, 3 Allen, 
012. Soa boundary “on a river” within the ebb and flow of | 
the tide, or “on the stream” of such a river, passes the title 
of the grantor to the extent of his ownership, unless expressly 
restricted to the shore or bank. Dunlap v. Stetson, 4 Mason, 
366. Thomas v. Hatch, 3 Sumner, 178,179. Lapish v. Bangor 
Bank, 8 Greenl. 85. Moore v. Griffin, 22 Maine, 350. In short, 
any boundary by the tide water, by whatever name, whether 
“sea,” “harbor,” or “bay,” includes the land below high water 
mark, as far as the grantor owns; but a boundary by that land 
itself, whether described as “shore,” “ beach,” or “ flats,” excludes 
it. See cases collected in 9 Gray, 524. 

It was argued by the learned counsel for the city that the 
Book of Possessions was merely a record of existing posses- 
sions, that the actual possessions were necessarily bounded by 
the edge of the highway, and that the effect of the record was 
dut to confirm the possessions to the same extent. When in- 
deed the possession of land bounded on a highway originates in 
wrong and disseisin, it may be limited to the side of the high- 
way, because titles resting in disseisin are not to be extended by 
construction, and the disseisor can hold so much land only as 
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he has occupied adversely, just as a disseisor of land on the 
sea shore acquires so much only of the flats, which are parcel 
of the land, as he actually occupies. Wheeler v. Stone, 1 Cush. 
317, 322. Drake v. Curtis, Ib. 416-418. But we know,no 
reason for assuming, in the absence of proof, and in view of the 
generous policy of the colonial government, the facility with 
which titles might have been rightfully acquired, and the evi- 
dence in the town records and the Book of Possessions of a sys- 
tematic division of much of the land in the town among its 
inhabitants, that Gridley and Baxter had acquired possession 
wrongfully. And the Book of Possessions, as already stated, 
was not a mere record of possession, but an assurance of title. 
Such a record would be of little value as an assurance, if resort _ 
could be had to oral evidence, or, failing that, to conjecture, 
concerning the previous source of each title, before giving a con- 
struction to the language used in the record. 

It was also argued that a different rule should be applied to 
boundaries of this kind in public grants, because they are to 
be taken most strongly against the grantee. Commonwealth v. 
Roxbury, 9 Gray, 492. But that rule, like its converse in favor 
of the grantee in private grants, is only to be resorted to when 
the language is so ambiguous that all other rules of construction 
fail. In Commonwealth v. Roxbury, the rule was referred to only 
to refute the argument that a grant from the colony to the town 
of Roxbury was to be construed favorably to the grantee; the 
grant under consideration, according to its natural meaning, de- 
fined only the boundaries on the three other sides and not that 
towards the shore; it was made before the passage of the ordi- 
nance annexing the flats to the adjoining land ; the flats in ques- 
tion were more than one hundred rods below high water mark, 
and therefore could not pass under any construction of the grant 
or the ordinance; and much stress was laid upon the fact that 
the sea shore in question was not like land above high water 
mark to be granted to settlers and purchasers to be held in sev- 
eralty in fee, but a portion of the public domain, which the gov- 
ernment held by a prerogative right in a fiduciary relation, for 
general and public use. The considerations on which cessions 
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by one state to another, of territory bounded by a river, have 
been deemed to be limited to low water mark, leaving the soil 
under the permanent channel of.the river in the state which 
originally owned the whole, have been derived from the law of 
nations, and not from the rules of municipal law which govern 
common assurances of estates. Handly’s lessee v. Anthony, 
9 Wheat. 374. Howard v. Ingersoll, 18 How. 412, 424. Ala- 
bama v. Georgia, 23 How. 505. 

But when words having an established and definite meaning 
are used in an ordinary grant of land within a state, that mean- 
ing must be carried into effect, whether the grant is a public or 
a private one. Acts of the legislature, establishing a new town 
bounded by a river, have constantly received the same construc- 
tion, from this court as well as in New Hampshire, as deeds of 
individuals using like words. Ipswich, petitioners, 13 Pick. 431. 
Cold Spring Iron Works v. Tolland, 9 Cush. 492. State v. Can- 
terbury, 8 Foster, 195, and cases cited. And there are two pre- 
cedents, from widely different sources, but each entitled to great 
weight, and singularly in point, for applying the same rule to a 
grant to a citizen from the town or from the government, as to 
a private grant, in ascertaining the construction of a boundary 
of this description. , 

Upon petitions of the inhabitants of Ipswich and Gloucester 
in 1669, the general court of the Colony of Massachusetts, which 
exercised supreme powers in interpreting, as well as in making 
laws, held that a grant from a town of its lands “to a river” 
within the ebb and flow of the tide passed the flats, unless re- 
stricted by other words of boundary; or, in the words of the 
record, “ the court judgeth it meet to declare that notwithstand- 
ing the law about privilege to low water mark one hundred rods, 
yet when towns do not grant their lands to the rivers, but other- 
wise bound men’s lands that lie by the riverside there, they have 
not liberty to claim further right by the said law; though where 
no bounds were set or reserves made in grants, the court declares 
that the said law must take place and doth clearly determine 
the case, it remaining with the court to consider the law as they 


see cause.” 4 Mass. Col. Rec. pt. il. 427, 428. 
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In Lord v. Commissioners of Sydney, 12 Moore P. C. 478, it 
was held that a grant from the crown by the governor of New 
South Wales of lands bounded “to” and “ by a small creek” 
of fresh water, passed the soil to the thread of the creek; and 
Sir John Coleridge, in delivering judgment, said: “ Their lord- 
ships are clearly of opinion that, upon the true construction 
of this grant, the creek, where it bounds the land, is ad medium 
filum included within it. In so holding they do not intend to 
differ from old authorities in respect to crown grants; but upon 
a question of the meaning of words, the same rules of common 
sense and justice must apply, whether the subject matter of 
construction be a grant from the crown, or from a subject; it is 
always a question of intention, to be collected from the language 
used with reference to the surrounding circumstances.” Words 
in an instrument of grant, as elsewhere, are to be taken in the 
sense which the common usage of mankind has applied to them 
in reference to the context in which they are found. If lands 
granted were described as bounded by a house, no one could 
suppose the house was included in the grant; but if land 
granted were described as bounded by a highway, it would be 
equally absurd to suppose that the grantor had reserved to him- 
self the right to the soil ad medium filum, in the far greater ma- 
jority of cases wholly unprofitable.” And after citing Kent’s 
Commentaries, wbi supra, as safely to be relied on in any ques- 
tion of general principle, he added, “ T'ried according to these 
principles, it appears clear to their lordships that the description 
of the boundaries in this grant does not exclude from it that 
portion of the creek which by the general presumption of law 
would go along with the ownership of the land on the bank of 
it. ‘The crown had the power of granting it; no reason can be 
assigned why it should have reserved what might be directly and 
immediately useful to the grantee, and could scarcely have been 
contemplated as of any probable use to the crown; and this too 
in an infant colony, where it was the manifest and avowed 
policy to encourage settlement and the cultivation of land by 
grants on the easiest and most favorable terms.” 12 Moore 


P. C. 496-498. 
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lt was further suggested, as a reason for presuming that a 
town, granting land bounded on a highway, should wish to re- 
tain the fee of the way, that the town does not, like a private 
grantor, give up all use of the way, but, on the contrary, keeps 
it in repair, raises and lowers it, carries earth and stones on and 
off of it, lays sewers and gas-pipes under it, and railways upon 
it, and that all these acts are as consistent with the ownership 
of the fee as with that of an easement. If such acts were in- 
consistent with a mere easement, there would be great force in 
the suggestion. But that is hardly contended. 

The right of the public in a highway, even when so ancient 
that its origin is unknown, is ordinarily limited to an easement 
for the purposes of travel;.and upon the taking of land for a 
highway by authority of the legislature very clear words are 
necessary in order to vest in the public the fee in the soil. 
Stackpole v. Healy, 16 Mass. 33, and authorities cited. Harris 
v. Elliott, 10 Pet. 34,55. United States v. Harris, 1 Sumner, 21. 
Galbreath v. Armour, 4 Bell App. Cas. 382,391. Yet in any 
highway the municipal authorities may do all acts appropriate 
or incidental to its use by the public. They may raise or lower 
the surface, dig up the earth, cut down trees, or do any other 
thing necessary or proper to keep the highway in suitable repair 
and condition. Whenever land is taken for public use as a 
highway, and due compensation made, the public, or those cor- 
porations or officers who act as trustees or agents of the public, 
have a right to make any use of the land, directly or incidentally 
conducive to the enjoyment of the public easement, and which 
the necessity or convenience of the public may require; the land- 
owner receives a sum in damages which in theory of law is an 
indemnity for all such uses, unless special provision for further 
compensation is made by statute; and such uses clearly include 
the making of culverts, drains and sewers under the highway for 
the cleansing of the streets and the accommodation of the in- 
habitants on either side. Brainard v. Clapp, 10 Cush. 8-10, and 
cases cited. Codman v. Evans, 5 Allen, 309. Cone v. Hartford, 
28 Conn. 363. West v. Bancroft, 32 Verm. 367. People v. Kerr, 
27 N. Y. 203, 204. The right of digging in the highways for 
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the purpose of laying and repairing common sewers and drains 
was expressly affirmed and regulated, without providing for 
compensation to any one, in the earliest statute of Massachu- 
setts upon the subject. Prov. St. 8 Anne, c. 3; Mass. Prov. 
Laws, (ed. 1726,) 203; Anc. Chart. 389. The public must have 
as extensive powers over land which it has granted, reserving a 
highway therein, as over land in which it has taken an easement 
for the same purpose under the right of eminent domain. And 
at the trial of this case it was ruled, without exception by either 
party, that evidence that the town had been accustomed to 
make drains and sewers through the demanded premises was 
immaterial to the question whether it owned the fee or only an 
easement for a highway. 

That the town or its officers or any other persons would have 
the right, without express authority from the legislature, to lay 
gas-pipes or street railways in the highways, is not so clear. In 
Great Britain, it has been held that they could not. Galbreath 
v. Armour, 4 Bell App. Cas. 374. The Queen v. Longton Gas 
Co. 2 El. & El. 651. The Queen v. Charlesworth, 16 Q. B. 1012. 
Regina v. Tydin, 9 Cox Crim. Cas. 180. But it is unnecessary 
to consider how far the same rule would apply in this state; for 
it is certain that the use of gas and railways was not contem- 
plated in Massachusetts when Gridley and Baxter acquired their 
titles, and cannot influence the construction or extent of those 
titles; we are not aware that such powers have ever been exer- 
cised in Massachusetts, except by virtue of express statutes ; 
and it is well settled that when land, once duly appropriated to 
a public use which requires the occupation of its whole surface, 
is applied by authority of the legislature to another similar 
public use, no new claim for compensation, unless expressly 
provided for, can be sustained by the owner of the fee. Chase 
v. Sutton Manuf. Co. 4 Cush. 152. So far as the laying of gas- 
pipes and street railways is incidental or similar to the use of 
the land for a common highway, the owners of the land could 
claim no damages therefor. So far as either must be considered 
as a new and distinct use of the soil, not contemplated when 
the owners of the lots on either side of the highway acquired 
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their titles, there is no more reason for inferring an’ intention 
in the general court or the town to reserve such a use than if 
the land had been taken for a highway after these possessions 
had been granted. 

We are therefore unanimously of opinion that the instruction 
which was given to the jury, that if the possessions of Gridley 
and Baxter were granted by the town or other public authority 
after the highway between them had been laid out, they took no 
title in the land under the highway, was erroneous; that the 
jury should have been instructed, as requested by the tenant, 
that these possessions, according to their true and legal con- 
struction, extended to the centre of the street on which they 
were bounded; and that the tenant is entitled to a new trial. 
As we cannot anticipate what effect a change of ruling upon 
this question may have, it is proper to dispose of the other 
exceptions which have been argued. 

2. It appeared by the records of the town that the selectmen 
in 1683 “staked out a highway for the town’s use,” (now Sum- 
mer Street,) which the jury found was over the street between 
the possessions of Gridley and Baxter; and on the same day 
“staked out another highway for the town’s use,” where Federal 
(formerly Sea) Street now is. The tenant introduced evidence 
which, as he contended, showed that the second way was laid 
out over private lands; and asked that the jury might be so in- 
structed. But this instruction was refused as immaterial; and 
the jury were instructed that the use of the words “ staked out,” 
in the record of 1683, neither proved that the town did previ- 
ously own the land under either way, nor that it did not, and 
that by staking out a highway the town would neither lose a 
title in fee which it had, nor gain one which it had not. The 
court is of opinion that in this there was no error. ‘The question 
of the ownership of the land over which these ways were laid out 
was immaterial to the construction of the words “ staked out” 
in the record; for those words describe only the act of de- 
fining by stakes or other monuments the line of the highway, 
and have no relation to the title of the land over which the 
highway is laid. ‘That these words had this meaning at that 
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time is apparent from the orders of 1676-77 in 5 Mass. Col. 
Rec. 140. 

3. ‘The parties were at issue, not only upon the title in the 
demanded premises at the original line of high water mark, but 
also upon the legal course of the side lines upon the flats. The 
record of an action on the case, previously brought in the circuit 
court of the United States by Richardson against the city, in 
which he alleged himself to be the owner of the wharves on 
each side of the premises now demanded, and described the in- 
tervening dock as not belonging to him, was rightly admitted 
in evidence against him, as tending to show that he had not the 
title in that dock which he now claims. 

4, Evidence as to the line established between the parties to 
the action of Valentine v. Piper,,22 Pick. 85, and defined by 
monuments in accordance with the judgment in that action, in — 
which Richardson was the real plaintiff, and the defendant in 
which was the owner of the estate on the shore next to the 
south of Richardson’s, was admissible so far as it tended to 
locate and identify the monuments by which the lines of the 
premises now in question were drawn, and so far only. Whether 
the evidence introduced by the city at the trial was sufficient to 
justify its admission for this purpose, we need not now particu- 
larly examine, as upon the new trial the evidence may be varied. 

do. The tenant, while objecting to the admission of the line 
established by the judgment in Valentine v. Piper, offered in evi- 
dence a division in 1786, by commissioners appointed by the 
probate court, of the estate of Jabez Hatch, which lay to the 
south of Piper’s, to show the course of the lines of Hatch’s es- 
tate upon the flats, as bearing upon the question of an agree- 
ment between the proprietors of estates in the cove, settling the 
course of the lines by which the flats should be divided. This © 
division was excluded, and, in the opinion of the full court, 
rightly. The course upon the flats of the lines established in 
dividing a single estate in the same cove, under the owners of 
which neither party to this action claims title, and separated from 
the land in question by intervening estates, the lines of which 
were not allowed to be given in evidence, had no tendency to 
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show the course in which, by the rules of law or by agreement 
of proprietors, the lines of the demanded premises should be 
run. New trial ordered. 
S. Bartlett & J. G. Abbott, for the tenant. 
G. O. Shattuck & G. Putnam, Jr., (P. W. Chandler with them,) 
for the demandants. 


Erastus E. Morse vs. Joun Dwicut & others. 


A town passed a vote to abolish the school district system, and also at the same meeting 
voted “ to continue the same, with the sanction of the school committee,’ until a certain 
day. Before that day, the town, at a new meeting and under an appropriate article in 
the warrant, voted to “ reconsider”’ the vote abolishing the school districts, and not to 
abolish them. It did not appear that, under the former vote, and prior to the latter, any 
actual change had taken place in the management and control of the school- houses and 
property. J/eld, that the latter vote wis effectual to rescind the former and to continue 
the school district system; and that a by-law of the town prescribing conditions on which 
a motion for a “ reconsideration ’’ of a vote might be made was not applicable to the 
present case, the subject having been brought before the town at a new meeting and by 
virtue of a proper article in the warrant. 


Bixt 1n Equity by the prudential committee of the first school 
district in the town of Wrentham, on behalf of the inhabitants 
of that district, to restrain the general school committee of the 
town from occupying or interfering with the school-house in that 
district. 

At the hearing before Gray, J.. upon bill, answer, (which is 
referred to sufficiently in the opinion,) replication and proofs, the 
case appeared to be as follows: The warrant for the annual 
town meeting of March 5th 1866 contained the following arti- 
cles: “ Article 5th. To see if the town will abolish the school 
district system.” “ Article 17th. To choose committees or hear 
and act on the report of the committees.” So much of the 
record of that meeting as relates to this subject was as follows: 
“ Article 5th. It was Mais not to abolish the present school 
district system. Otis G. Cheever gave notice that he would 
move a reconsideration of the vote last above recorded.” That 
meeting was adjourned to the first Monday in April. 'The record 


164 NORFOLK. 


Morse v. Dwight & others. 


of the adjourned meeting shows the following proceedings: 
“ Otis G. Cheever, pursuant to a notice given at the meeting in 
March, moved a reconsideration of the vote whereby the town 
voted not to abolish the school district system. After discussion 
the vote was taken on his (Cheever’s) motion, and it was voted 
not to reconsider.” “ Article 17th. It was also voted that a 
committee be chosen to consider the subject of re-districting the 
town for school districts, or of abolishing the school district 
system or districts, or uniting any two or more districts; and 
that said committee report at some future meeting.” This 
meeting was dissolved. 

A special meeting of the town was held on the 23d of April, 
the warrant for which contained the following articles: “ Article 
8th. To see if the town will abolish the school district system.” 
* Article 10th. ‘To choose committees, and hear and act on the — 


report of committees.’ The material part of the record of the — 


meeting on the 23d of April was as follows: “ Article 10th was 
taken up, and the committee, by W. W. Cowell, chairman, pre- 
sented their report and plan of re-districting the territory of the 
town for school districts. Pending discussion upon this report. 
a motion was made that said article and the report of said com- 
mittee do lie upon the table; which motion prevailed, and the 
meeting proceeded to the consideration of article 8th. And it 
was voted that the district school system be abolished. And it 
was also voted to continue the same with the sanction of the 
school committee until September 1st 1866. And it was voted 
that the school committee be authorized and instructed forth- 
with to take possession of all the school-houses, lands, apparatus, 
and other property owned and used for school purposes by the 
several school districts in town, which such districts might law- 
fully sell and convey; that the chairman of the assessors of the 
towns of Walpole, Foxborough and Franklin appraise all the 
property so taken at its fair value, and certify their appraisal to 
the assessors of Wrentham, by the first day of October next. 
Dissolved.” 

On the 7th of May another meeting was held, the warrant for 
which contained this article: “ Article 2d. ‘To see if the town 


’ OCTOBER 1866. 165 


Morse v. Dwight & others. 


will reconsider a vote passed April 23, 1866, abolishing the 
school districts.” On which the record of the meeting shows 


_ this action: “ Article 2d. It was voted that the vote passed 
_ April 23, 1866, abolishing the school districts, be reconsidered ; 


and it was voted not to abolish the school district system.” 

Among the by-laws of the town of Wrentham is the follow- 
ing: “ No motion for a reconsideration of a vote shall be made 
unless notice be given by the mover of his intention to make 
such motion, before the town shall proceed to the consideration 
of any other article, or within thirty minutes after the vote has 
been passed.” 

The following facts were proved by oral testimony: At the 


meeting of April 23d, an inhabitant of the town, immediately 


after the passage of the vote by which the town had voted to 
abolish the school district system, gave notice that he should 
move to reconsider that vote at the next meeting. 

On the 27th of April, the defendant, Dwight, by direction of 
the general school committee, went to the plaintiff’s house for 
the key of the school-house in this district, and was told that he 
was not at home, and that the key was in the door. He went 
to the school-house and found two young men cutting wood at 


‘the door; went in and called upon them to witness that he took 


possession of the school-house under the vote of the town, and 
according to the laws of the Commonwealth, and went away, 
leaving the key in the door. The plaintiff never knew of any 
taking of possession by the defendants until after the Ist of 
September, when they demanded of him the key, which he de- 


clined to give up, because he and the district, as he said, whom 


_ he had consulted, were of opinion that the district system was 


‘not abolished. The defendants then took forcible possession of 


the school-house. ‘The appraisement by the chairman of the 

assessors of three adjoining towns, according to the vote of 
April 23d, was made on the 12th of September. 

The case was reserved for the determination of the full court. 

. Russ, for the plaintiff, cited Sts. 1817, c. 14; 1826, c. 143; 

Gen. Sts. c. 39, §§ 3,6; Perry v. Dover, 12 Pick. 214; Waldron 

v. Lee, 5 Pick. 334; Hunneman v. Grafton, 10 Met. 454; George 
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v. School District in Mendon, 6 Met. 508, 509; Withington v. 
Harvard, 8 Cush. 66. 

S. Warner, Jr., for the defendants. ‘Towns may abolish their 
school districts at any time. Gen. Sts. c. 39, § 3. This was 
done in Wrentham by the vote of April 23d. And in such case 
the title changes at once. No refusal on the part of the agents 
of the town to act could divest the town of its legal ownership. 
The vote to continue the district system, with the sanction of 
the school committee, was repugnant to the vote abolishing that 
system, and was void. The town alone had power over the sub- 
ject, and could not leave it to the discretion of the committee. 
The meeting of April 23d was dissolved. The town had ex- 
hausted its power to act upon the matter. Its agents had acted. 
Its legal rights were fixed. And the vote of May 7th could not 
divest it of its property and restore the same to the districts. 
Withington v. Harvard, 8 Cush. 66. Kingman v. School District 
in North Bridgewater, 2 Cush. 426. Hunneman v. Grafton, 10 
Met. 454. Nelson v. Milford, 7 Pick. 27. Gustin v. School Dis- — 
trict in Danvers, 10 Gray, 85. 

We tts, J. A vote “that the district school system be abol- 
ished,” coupled with another vote “ to continue the same” until 


September 1st 1866, must be considered as limited to take effect 


at the time named. Until that time it is executory, and may be 
rescinded. By its votes of May 7th the town of Wrentham did 
rescind its former vote to abolish the districts. The term “ re- 
consider,” as used in the warrant and in the vote, is to be taken 
in its popular, and not in its parliamentary sense. ‘The by-law 
of the town, as to the time and mode of moving a reconsider- 
ation, applies evidently to a reconsideration in its parliamentary 
sense, namely, a revision of the question, moved and acted upor 
at the same meeting, or at some adjournment of the same. 
Such action may be had at an adjourned meeting, without an 
article in the warrant, or any new call for such meeting. But, 
the meeting having been dissolved, no reconsideration, in the 
parliamentary sense, can be had afterwards. When the subject 
is brought up anew, at an independent meeting, an article in the 
warrant for such meeting “to see if the town will reconsider” 
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its former action brings it before the meeting as an original and 
not a subordinate question. A vote that the former vote abol- 
ishing the school districts “be reconsidered,” and a vote “not 
to abolish the school district system,” are equivalent to a vote 
rescinding or annulling the former action of the town. If no 
rights had become vested or fixed under such former vote, and 
it had not yet gone into effect, such rescission would intercept 
and defeat its operation. 

The only difficulty in the case arises from the qualifying 
clause, “ with the sanction of the school committee,” attached 
to the vote to continue the district system until September Ist. 
But if the validity and operation of a formal recorded vote of a 
municipal organization can be made contingent upon the sanc- 
tion of a subordinate body or committee, we think that, upon 
the evidence, that sanction may well be presumed to have been 
given. Apparently no actual change in the management and 
control of the school-houses and property took place prior to 
September Ist. The prudential committee-man retained the 
keys and control, and was not informed that his responsibility 
was at anend. The town school committee did not attempt to 
take any actual possession, and did not even formally notify the 
district officers that they should cease to exercise authority as 
district officers. ‘he proceeding by Dwight on the 27th of 
April appears to have been, and to have been intended, only as 
a formal act which he supposed to be necessary, under the stat- 
ute and the vote of the town, to give validity to the vote. That 
the school committee rested upon that mere formal act indicates 
that it was intended as a formality, and that it was expected 
that the school districts would continue in practical operation 
until the time fixed by the vote of the town. And the vote of 
the town, instructing the committee “forthwith to take posses- 
sion,” &c., must be interpreted in the same way; otherwise it 
would be repugnant to the previous vote to continue the dis- 
tricts until September 1st. 

Besides, if the withholding of “the sanction of the school 
committee ” is relied on to defeat the operation of the vote to 
continue the districts to September Ist, we think it should be 
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shown by some distinct action of the school committee ; because, 
without such action, their sanction would be given by acquies- 
cence. ‘I'he formal entry and declaration made by Dwight does 
not seem to have been made for any such purpose; neither is 
there any allegation in the answers that such sanction was re- 
fused, and the vote to continue the districts thereby rendered 
inoperative. It being a matter, not only within their own knowl- 
edge peculiarly, but of their own proceedings, it was incumbent 
upon them both to allege and prove it, if they would avail them- 
selves of it as an element in the case. 

We therefore conclude that the school districts were never 
effectually abolished; that the vote for that purpose was re- 
scinded before it took effect; and that the defendants must be 
enjoined from further interference with the property and corpo- 
rate rights of the school district. But the bill is not properly 
brought in the name of the’ prudential committee-man. As no 
objection to its maintenance is made on that ground, the plain- 
tiff may amend so as to make the school district plaintiff; and 
thereupon a decree may be entered in its favor. 


Rocer Drury vs. Tremont ImMpROVEMENT Company & others. 


Although a deed of land is made subject to a mortgage, and contains a general covenant 
against all incumbrances except the said mortgage, and the consideration named in the 
deed is simply the value of the equity of redemption, yet if it was a part of the real con- 
sideration that the grantee should assume and pay the debt secured by the mortgage, it 
will be his duty, as between him and his grantor, to do so. 

The owner of a large lot of land, which was subject to a mortgage, conveyed a portion 
thereof with covenants uf warranty against the mortgage. Subsequently the grantee 
offered to purchase the residue at a stated price, and to assume the debt secured by the 
mortgage and pay the remainder of the price in money. ‘This offer was accepted, and a 
deed was accordingly executed, in which the consideration named was simply the value 
of the equity of redemption, and which conveyed the land subject to the mortgage, and 
contained a general covenant against incumbrances except the said mortgage. Hel, that 
it became the duty of the grantee to pav the mortgage debt, and that the grantor was 
released from the covenant of his first deed against the mortgage. 


Bint in EQuITY against a corporation and two of its directs 
ors, who had uotice of its doings when they took their title, to 
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enforce the performance of a covenant by the corporation to dis- 
charge a parcel of land in Roxbury from a mortgage, and to 
obtain an injunction against enforcing that mortgage. 

At the hearing before Gray, J., the following facts appeared : 
On the 29th of March 1859, Stephen M. Allen conveyed to the 
Tremont Improvement Company a parcel of low land in 
Roxbury, containing 159,420 square feet, subject to a mortgage 
made by him on that day to Charles M. Parker to secure, among 
other things, a note of $9675.05, payable in three years from 
date. This mortgage contained a stipulation that Parker should 
release portions of the land from time to time, on payment 
therefor at certain specified rates. On the 30th of said March 
the company entered into a written agreement with the plaintiff, 
by which he was to fill up their land, and they were to sell him 
100,000 feet thereof, upon certain terms. On the 24th of March 
1860, the company delivered to the plaintiff a deed of the 
100,000 feet, with covenants of warranty against all incum- 
brances, and with an agreement to cause the above mentioned 
mortgage to be discharged at its maturity. When the note of 
$9675.05 (secured by the mortgage) fell due, two of the direc- 
tors of the company obtained an extension of the time of pay- 
ment for three years, for the convenience of the company, on 
their own guaranty. 

On the 24th of August 1864, the plaintiff made the following 
offer in writing to the company: “I propose to purchase from 
the Tremont Improvement Company all the land they own on 
Parker Street, Roxbury, at twenty cents per foot, and assume 
the mortgage of $9675, the balance in money as soon as deeds 
are made out.” ~On the 31st of the same month, the directors, 
who were duly authorized to act in the matter, voted “that the 
proposition of Roger Drury to purchase the Jand of this com- 
pany on Parker Street and Parker Place be accepted, and that 
the president be authorized to execute and acknowledge the 
necessary instruments to carry the sale into effect.’ And by a 
deed dated on the same day, to which a copy of the above vote 
Was annexed, the company, in consideration of $2497.90, con- 
veyed to the plaintiff the parcel of 59,420 feet, “the premises 
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being subject to a mortgage from Stephen M. Allen to Charles 
M. Parker, dated March 29, 1859, on which the sum of $9675.05 
remains unpaid;” and also another parcel of land containing 
about five thousand feet, separated from the first parcel by 
Parker Place, and not included in that mortgage; with gen- 
eral covenants of warranty, “except against the incumbrances 
hereinbefore set forth.’ The treasurer of the company testified 
that this deed was based on the plaintiff’s proposition of August 
27th; that the consideration to be paid was at the rate of twenty 
cents a foot, or $11.884 for the large parcel, making no charge 
for the smaller parcel, over which private ways had been laid 
out, from which sum the amount of $9675.05, due on the mort- 
gage, was deducted, and the balance of $2208.95 was paid by 
the plaintiff to the company ; the consideration being incorrectly 
stated in the deed; and that the plaintiff then paid the interest 
en $9675.05 from the 13th of September to the 1st of October; 
and afterwards, from the 1st of October 1864 to the 1st of April 
1865. 


On the 25th of March 1865, the treasurer of the company — | 


notified the plaintiff that the principal of the note for $9675.05 
would fall due on the 29th of that month, and requested him to 
pay the same to Charles M. Parker; but the plaintiff did not do 
so; and on the Ist of April 1865 the two directors of the company, 
who had guaranteed the note, paid the same, and took an assign- 
ment of the mortgage to themselves, and on the 26th of the fol- 
lowing June entered for the purpose of foreclosure. 

The case was reported for the determination of the full court. 

J. M. Keith, for the plaintiff. 

J. W. May, for the defendants. 

Cuapman, J. It appears that the Tremont Improvement Com- 
pany owned a tract of land, containing 159,420 square feet, 
which was subject to a mortgage made by S. M. Allen to 
Charles M. Parker, to secure, among other things, a note for 
$9675.05. They sold to the plaintiff 100,000 feet of this land 
on the 24th of March 1860, and their deed contained a cove- 
nant against this incumbrance. On the 3lst of August 1864 
they conveyed to the plaintiff the remainder of the land. The 
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consideration stated in the deed was $2497.90, which was ac- 
kowledged to be paid in the usual form; and the deed contains 
the following clause: “ The premises being subject to a mortgage 
from Stephen M. Allen to Charles M. Parker, datéd March 29, 
1859, on which the sum of $9675.05 remains unpaid.” ‘The 
general covenants of warranty are followed by the clause, “ ex- 
cept against the incumbrances hereinbefore set forth.” 

The plaintiff thus took the last mentioned tract, subject to the 
mortgage, to secure the amount stated. If the deed had stated 
that the grantee assumed the debt, or something to that effect, 
the plaintiff would, by accepting the deed, have become person- 
ally liable to pay the debt. Braman v. Dowse, 12 Cush. 227, 
and cases there cited. But, as nothing of the kind is stated, the 
mere acceptance of the deed did not make him personally liable 
to pay the debt or discharge the incumbrance. In the absence 
of other evidence, the deed shows that he merely purchased the 
equity of redemption. 

The plaintiff contends that the deed is conclusive evidence of 
the contract between the parties, and that no other evidence is 
admissible on the subject. But as to the: consideration which 
was paid the deed is not conclusive. ‘The acknowledgment of 
payment may be controlled by parol evidence of an additional 
or a different consideration. Paige v. Sherman, 6 Gray, 511. 
Miller v. Goodwin, 8 Gray, 542. 

The defendants put in evidence a written proposal made by 
the plaintiff to them, for the purchase of the land, which was re- 
ceived by the company on the 27th of August 1864, and on the 
dist of the same month they voted to accept it, and authorized 
their president to execute conveyances. ‘The plaintiff contends 
that the vote is not an acceptance of his written proposal, be- 
cause it includes a piece of land on Parker Place, while his pro- 
posal does not refer to that piece. But as it appears that it was 
a small piece lying beside the other tract, and covered with 
private ways, and was included without any additional con- 
sideration, and the plaintiff accepted the deed without objection, 
and it does not appear that be made any other offer, we think 
the vote referred to the written proposal, and the deed was an 
acceptance of it. 
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The amount of money paid and the subsequent conduct of 
the plaintiff are conformable with the proposal, and we think it 
states the consideration which was to be paid for the convey- 
ance. By this proposal he assumed the payment of the note, 
and, as between him and the company, it became his duty to 
pay it. 

The company have not attempted to enforce the mortgage ; but 
the other defendants, who are directors of the company, became 
guarantors of the note, and, having been obliged to pay it, they 
have taken an assignment of the mortgage, and are attempting 
to enforce it. We do not think the plaintiff has any equitable 
right to restrain them from doing this; for though his agreement 
is not a technical release of the covenant of warranty contained 
in the first deed to him, yet, in equity, an agreement under seal 
may be discharged by matter im pais; for equity looks at the 
substance of things, and not to the form of agreements. Adams 
on Eq. 106. If the plaintiff could maintain this bill even 
against the company, it would be contrary to the maxim that 
he who seeks equity must do equity. Upon the construction 
which the court have given to his proposal, it is his duty to pay 
the note, and when he does this he will be relieved from the in- 
cumbrance. | hill dismissed with costs. 


————— 


Atonzo V. Lynpe & another vs. Jonn McGrecor. 


For the purpose of proving that the grantee in a conveyance knew that his grantor was in- 
solvent at the time of making it, the testimony of an attorney at law is competent, that 
shortly before that time the grantee came to him and said that the grantor’s father-in-law 
wished to see him; that he had got involved by signing notes for the grantor which the 
grantor could not take care of; and that they afterwards came to see him, and the father- 
in-law had a private interview with him. 

If the purpose of a conveyance of real estate of a married woman was to defraud her hus- 
band’s creditors, by putting out of their reach his interest as tenant by the curtesy initiate, 
and the grantee participated in this fraudulent purpose, it is competent, in an action against 
such grantee to set aside as fraudulent another conveyance made at about the same time 

‘by the husband to him, to prove this, in order to show the relation of the parties to each 
other, although in fact the husband had no attachable interest in her land. 

Arranging a transaction in such a manner as to furnish facilities for fraud, and attempting a 
fraud under it, though long afterwards, will be competent evidence to show that fraud was 
originally contemplated. 
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Evidence of subsequent fraudulent conveyances is competent to show that previous convey- 
ances between the same parties were fraudulent, if the nature of the whole transaction 
and the relations of the parties show that they were all parts of one scheme and executed 
for one purpose, though not on the same day. 

A conveyance fraudulent as against creditors at common law may be avoided by an as- 
signee in insolvency, and the value of the property recovered from the fraudulent grantee, 
under Gen. Sts. c. 118, § 91, if made within six months prior to the filing of the petition 
in insolvency. 

If, in connection with the cross-examination of a party to an action, answers previously 
given by him in the course of a written examination are put in evidence, he may on his 
part read to the jury all his answers in the same examination which pertain to the same 
subject, but not those which relate to other subjects. 

Partially rescinding a contract made with intent to defraud creditors, and advancing a new 
consideration in part under a new agreement, will not purge the fraud or make the con- 
tract valid to any extent. To have that effect, the whole illegality must be abandoned. 


‘Tort, brought on the 16th of June 1865, by the assignees of 
Edward P. Boardman, of Milton, an insolvent debtor, to recover 
the value of personal property alleged to have been transferred by 
him to the defendant in fraud of creditors and of the insolvent 
laws; some by a mortgage dated May 12th 1864; some by a 
mortgage dated May 18th 1864 ; and the residue by sales at dif- 
ferent times in June 1864. The first publication of notice of 
the issuing of the warrant in insolvency was upon the 11th of 
July 1864. 

At the trial in this court, before Gray, J., the plaintiffs, as evi- 
dence tending to show that the defendant knew that Boardman 
was insolvent at the time of these conveyances, introduced the 
following testimony of an attorney in Lawrence, where the de- 
fendant resided: “On the 11th of April 1864, John McGregor 
came to my office in Lawrence, and said that John Myers, who 
was Doardman’s father-in-law, was in town, and wanted to see 
me; that Myers had got involved by signing notes for Board- 
man which Boardman could not take care of, and that he 
(McGregor) hoped I would do the best I could for Myers. I 
fixed the time, and McGregor and Myers came to see me, and I 
had a private interview with Myers.” The defendant objected 
to the admission of this testimony, upon the ground that it re- 
lated to a communication between counsel and client, or an 
agent of the client, acting for him. But the objection was over- 
ruled, and the evidence admitted. 
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The plaintiffs offered evidence tending to prove that, on the 
20th of May 1864, Boardman and his wife executed to the de- 
fendant a mortgage of her land in Milton, in which he had an 
estate by the curtesy, which mortgage Boardman caused to be 
recorded on the same day, and the defendant afterwards took 
from the registry ; that this mortgage was expressed to be made 
to secure the payment of a promissory note for $6500, but that 
Boardman never received upon it but $2000; and he testified 
that the note for $6500 was given as collateral security for 
$2000, that no other money was ever received on this mortgage, 
and that McGregor never to Boardman’s knowledge claimed 
more than that sum, but declined to give a receipt for the $2000, 
saying that if Boardman would trust him he would be honor- 
able with him. ‘The plaintiffs contended that the whole mort- 
gage was fraudulent. The plaintiffs, for the purpose of proving 
that the mortgage of May 20th was fraudulent, offered evidence 
that the defendant, in his written answers to an examination 
under an order of the judge of insolvency, in the autumn of 
1865, and in an answer filed in February 1836 to a bill in equity 
brought by the plaintiffs to assert their title in the land conveyed 
by this mortgage, claimed that the whole sum of $6500 was 
really lent by him to Boardman upon this mortgage. ‘The de- 
fendant objected that this evidence had no tendency to show the 
intent of the defendant at the time of receiving.that mortgage. 
But the evidence was admitted; and it was ruled that the fact 
that the defendant in those answers claimed $6500, when only 
$2000 had been in part advanced, was evidence to be submit- 
~ted to the jury of a fraudulent intent to claim too much at 
the time of receiving the mortgage, and that if the jury were 
satisfied that such fraudulent intent existed at the time of the 
mortgage of May 20th, it was competent evidence upon the 
issue whether the mortgage executed on the 18th of May was 
fraudulent. The plaintiffs also introduced evidence tending to 
show that, upon the 19th of May 1864, Boardman and wife 
executed to the defendant a mortgage of her land in Maine to 
secure the ‘payment of a note for $2500, but upon which only 
$2000 was in fact paid. The mortgages of the 19th and 20th 
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of May were admitted in evidence, notwithstanding that the 
defendant objected that both of them were distinct transac- 
tions, and incompetent evidence of the intent with which the 
conveyances now in controversy were made and received, and 
were not conveyances of the husband’s estate, but of land of his 
wife, in which he had only an estate by the curtesy, and to the 
admission of the mortgage of May 19th upon the further ground 
that it was not shown that by the law of Maine the husband 
had any title in his wife’s land. But no evidence was offered 
_ that in this respect the law of that state differed from the com- 
mon law and the statutes of Massachusetts, by either of which 
it was admitted he would have an estate by the curtesy in these 
lands. The defendant, being afterwards called as a witness in 
his own behalf, testified on direct examination that he advanced 
$6500 on the mortgage of May 20th. 
The plaintiffs were also allowed, against objection, to intro- 
_ duce evidence tending to show that Boardman, on the 8th and 
9th of June 1864, assigned to the defendant, with the intent 
_ known to the defendant of preventing attachments, moneys due 
and growing due to Boardman under a contract with Edward 
Crane, which money was not sought to be recovered in this ac- 
tion. ‘There was other evidence tending to show that at the 
time of all the mortgages and conveyances aforesaid Boardman 
was insolvent and intended to defraud his creditors, and to de- 
feat the operation of the insolvent laws, and that the defendant 
knew this insolvency and intent. The testimony of the defend- 
ant, who was examined as a witness in his own behalf, went to 
contradict this. ‘There was evidence that Boardman and the 
defendant on the 19th of May 1864 took the mortgage executed 
on the’ 18th to the town clerk’s office to be recorded. The jury 
were instructed that earlier or contemporaneous fraudulent con- 
veyances, which the defendant had reasonable cause to believe 
to be such, were competent evidence, but that distinct subsequent 
conveyances were not to charge the defendant with an illegal in- 
tent in receiving a particular conveyance; that in this case uone 
of the subsequent conveyances were competent evidence of the 
intent with which the mortgage of May 12th was made and 


176 NORFOLK. 


Lynde & another v. McGregor. 


received ; that mortgages by Boardman of his estate by the cur- 
tesy in land of his wife were not of so much weight as if the 
land had been his own, but that the mortgages of May 19th and 
20th, if the jury were satished that they were made and accepted 
with intent to put all Boardman’s property out of the reach of 
his creditors, might be considered by the jury in connection with 
the other evidence in the case in determining the intent of the 
mortgage of May 18th, and of the subsequent conveyances ; 
that if the defendant had since claimed to have advanced $6500 
on a mortgage on which he had actually advanced but $2000, 
that was competent evidence of the intent with which he took 
that mortgage ; and that a fraudulent intent in making and re- 
ceiving the assignments of June 8th and 9th was competent 
evidence to affect conveyances made subsequently, but not those 
previously made. 

The plaintiffs, upon the cross-examination of the defendant, 
called his attention to, and read to the jury, certain statements 
as to the time, place and circumstances of making the mort- 
gages, and paying the consideration thereof, made by him in 
writing under oath, in the course of his examination by order 
of the judge of insolvency. | 

The defendant afterwards offered to put in evidence the whole 
examination; but it was ruled, against the defendant’s objec- 
tion, that only those answers were admissible as evidence which 
related to the particular matters inquired of on his cross-exam- 
ination at the trial; and that the defendant could not put in 
evidence certain other answers, which were recited at length in 
~ the report, but not copied here because the nature of them is 
sufficiently stated in the opinion. 

Instructions were given to the jury as to the fraudulent or 
illegal intent necessary to be proved in order to avoid a convey- 
ance, either at common law or under the statutes of the Com- 
monwealth, to which no exception was taken. The defendant 
requested that the jury might be instructed that a conveyance 
by a debtor could be set aside as fraudulent at common law by 
his creditors only, and not by his assignees in insolvency ; at 
least, as to so much of the property as was disposed of by the 
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_ defendant before the institution of proceedings in insolvency. 
But the jury were instructed otherwise. The defendant also 
requested that the jury might be instructed that, if any one 
mortgage was made to secure the payment of a note for a 
greater sum than was actually advanced upon it at the time of 
giving it, and was virtually made and received with intent to 
defeat the operation of the insolvent laws, yet if subsequent ad- 
_ vances were made upon it with an independent understanding 
and agreement made between the mortgagor and mortgagee at 
the time of the subsequent advances, that the note and mort- 
gage should be held as collateral security for these advances, 
the mortgage would be good at least to the extent of the subse- 
quent advances. But this instruction was refused, and the jury 
“were instructed that any mortgage which was void in part, as 
contravening the insolvent laws, was wholly void. The defend- 
ant had testified that the full consideration of each mortgage of 
| personal property was paid in money at the time of the execu- 
tion and delivery of the mortgage. 

The jury returned a verdict for the plaintiffs for $3700.82, he- 
ing the value of the personal property included in the mortgage 
of May 18th, and the subsequent conveyances, excluding that 
mortgaged on the 12th of May. And the case was reported for 
the determination of the whole court whether the defendant is 
entitled to a new trial by reason of any of the above rulings, 
refusals or instructions. 

A, A. Ranney & W. Colburn, for the defendant. 1. The testi- 
mony of the attorney was improperly admitted. The agent of 
the client is as much protected as the client himself. 1 Greenl. 
Hy. § 239. 1 Taylor on Ev. §§ 840, 841, ». Hoy v. Norris, 13 
Gray, 519. Foster v. Hall, 12 Pick. 93, 99. This protection 
exists though the client is in no way before the court. 2. The 
mortgages of the wife’s land were distinct and independent 
transactions. The husband had no attachable interest therein, 
and evidence of them was improperly admitted. WSilsby v. Bul- 
lock, 10 Allen, 94. Rayner v. Whicher, 6 Allen, 292. 3. A 
fraudulent claim under a conveyance made subsequently te 
Its execution has no tendency to show an original fraudulent 
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intent; and a fraudulent conveyance of a later date is not com- 
petent to show that a prior conveyance was fraudulent. Taylor 
v. Robinson, 2 Allen, 562. Foster v. Hall, 12 Pick. 89. 4. The 
defendant was entitled to put in evidence his whole examination 
taken under the order of the judge of insolvency. 1 Greenl, 
Ev. §§ 201, 218, 283. Boardman v. Wood, 3 Verm. 570. The 
auswers which were rejected related to the same matters in- 
quired of. 5. At common law, a creditor could only set aside 
a fraudulent conveyance of his debtor by attaching the property, 
and could not sue the fraudulent grantee for its value; and an 
assignee is in no better position than an individual creditor, as 
to a conveyance which is not in violation of the insolvent laws. 
Lamb v. Stone, 11 Pick. 527. 6. If a mortgage is fraudulent in 
having been given for too large a sum, subsequent bona fide 
advances upon it will purge the transaction of the fraud, to the 
extent of such subsequent advances at least. So if fraudulent 
at first as a preference, it would be good as collateral security 
for a subsequent distinct bona fide advance under an independent 
agreement. Rand v. Mather,11Cush.1. Irvine v. Stone, 6 Cush. 
508. Crowninshield v. Kittridge, '7 Met. 520, and cases cited. 

W. Gaston §- A. Churchill, for the plaintiffs. 

Hoar, J. We can find in the numerous points taken by the 
defendants upon this report no just ground of exception to the 
rulings, refusals to rule, or instructions, of the judge who pre- 
sided at the trial. 

1. The evidence of the attorney, to the defendant’s declara- 
tions, was rightly admitted. The defendant was not a client, 
seeking legal advice or assistance; and there is no evidence that 
he was employed by Myers to communicate any facts to the 
attorney. 

2. Although the land belonging to the wife was her sole and 
separate property, in which her husband had no interest except 
as tenant by the curtesy initiate, and if that interest was one 
which could not be taken for his debts, the conveyance of it was 
still a transaction to which the defendant was a party, and in 
the execution of which the husband joined. If their mutual 
intent in making it was shown to be fraudulent, it would show 
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the relation of the parties to each other, and the confidential 
terms on which they stood. Whether the contemplated fraud 
was successful in that particular case would not be material. 
If the intent charged and to be proved were to put all of Board- 
man’s property out of the reach of his creditors, and it were 
shown that in the belief that he .had or might have an interest 
in certain property, however slight, that property was conveyed 
by him to the defendant, in a manner indicating a fraudulent 
purpose to hinder and defeat creditors, it would certainly tend 
to establish the general fraudulent purpose. 

3. There was evidence that the mortgage of the wife’s land 
was made for $6500, while but $2000 had been in fact ad- 
vanced. ‘I'he form of the transaction enabled the defendant to 
elaim more than was due upon it. That it was made for that 
purpose would seem to be shown by the fact that subsequently 
the full amount of $6500 was claimed by him as due. The jury 

might well infer from making the mortgage in a form which 
would admit a fraudulent claim, no honest reason being shown 
_ for making it in that form, and the fraudulent claim being after- 
ward made, that it was originally intended for that purpose. 

_ 4. The objection that the plaintiffs were wrongly allowed, as 

evidence to show that the mortgage of May 18th was fraudulent, 
_ to put in evidence subsequent mortgages and conveyances from 
Boardman to the defendant, is not well founded. It has indeed 
been held in several adjudged cases that, upon the trial of the 
question whether a particular conveyance was made to defraud 
creditors, it is not competent to show the acts or declarations of 
the grantor, after the conveyance, to impair or aflect the title of 
the grantee; and therefore that evidence of subsequenteconvey- 
ances, alleged to be fraudulent, is not admissible. Bridge v. 
Egleston, 14 Mass. 244. Foster v. Hall, 12 Pick. 89. Aldrich 
y. Earle, 13 Gray, 578. Taylor v. Robinson, 2 Allen, 562. But 
in each of these cases the subsequent conveyance was by the 
alleged fraudulent grantor to a third person, and not to the de- 
fendant whose title was in issue in the suit. Here the successive 
‘conveyances were to the same grantee; and there is no question 
whether the grantor should be allowed to affect the title which 
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he bad made, without the participation of the grantee. ‘The 
acts and declarations of the defendant are of course competent 
evidence against him, if they have any tendency to prove the 
fact in controversy. The question is then reduced to this, 
whether evidence of a subsequent fraudulent act can ever be 
evidence of a prior fraudulent intent? And we have no doubt 
that it may be. It will depend of course upon the connection 
of the facts; whether upon the whole evidence they appear to 
be parts of one transaction. ‘The position taken by the plain- 
tiffs is, that Boardman and the defendant conspired together to 
put the whole of Boardman’s property out of the reach of his 
creditors; that the several conveyances, made at short intervals, 
were all intended as parts of one act, in execution of the con- 
spiracy and general fraudulent intent. It seemed to the judge 
at the trial that there was evidence to support this hypothesis; 
and the whole court concur with him in that opinion. If it had 
appeared that the transaction of the 18th of May was wholly 
distinct and independent of those which succeeded it, the case 
would have been different. But there is no positive rule of law 
which requires that all parts of a negotiation should take place, — 
or that all instruments of conveyance should be executed, on the 
same day, in order to make them belong to the same transaction. 
And some of us are inclined to think that the rule was applied 
too favorably for the defendant, and that the mortgage of the 
12th of May was near enough in time, and sufficiently con- 
nected in design, to have authorized the jury to infer its char- 
acter from the acts of the defendant which followed it. Allison 
v. Matthieu, 3 Johus. 233. 

d. A gonveyance fraudulent as to creditors at common law 
can be set aside by the assignees in insolvency, and the value 
thereof recovered from the fraudulent grantee, if made within 
six months prior to the commencement of the insolvent proceed- 
ings. It necessarily comes within the provisions of Gen. Sts. 
c. 118, § 91, when the grantee participates in the fraud. As alt 
the conveyances in question were made within that time, the 
refusal to give the instructions asked on this point was not 
prejudicial to the defendant. Clark v. Jones, 5 Allen, 379. 
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6. ‘The plaintiffs having put in evidence some of the answers 
of the defendant to interrogatories put to him upon his exam- 


ination under the proceedings in insolvency, he had the right to 
read to the jury all his answers in the same examination which 


pertained to the same subject; and he was permitted to do so. 
He had not the right to put the whole examination in evidence, 


’ because that would be giving his own declarations in evidence 


in his own favor, upon matters upon which they had not been 
used against him. But the defendant objects that some answers 
were excluded which by this rule ought to have been admitted. 
In looking at the particular questions and answers referred to in 
support of this objection, it appears that all but one, the 52d, 
refer to the mortgage upon which the issue was found for the 


defendant; and that the answer to the 52d had been in sub- 


stance given in answers to the 46th, 47th and 48th interroga- 
tories which were admitted. ‘The objection is therefore not 
material. 

7. When a conveyance fraudulent as to creditors bas been 
made, if the contract be afterward rescinded, and a new one 
made which is free from fraud, or in the case of a conveyance 
which creditors may set aside because it is voluntary and with- 
out consideration, if a consideration is afterward paid, this may 
purge the fraud, and give validity to the transaction. But no 
authority has been found, and we cannot believe that any exists, 
for the proposition, that where a contract expressly and inten- 
tionally fraudulent has been made, it is possible to give it a 
partial validity by any subsequent payment or advances in part, 
without rescinding the whole. If any part of the original pur- 
pose is fraudulent, the whole may be avoided, though made upon 
sufficient consideration. And in like manner if any part of the 
fraudulent purpose remains, it vitiates the whole. Thomas v. 
Goodwin, 12 Mass. 140. Oriental Bank v. Haskins, 3 Met. 232. 
Crowninshield v. Kittridge,'7 Met. 520. Kimball vy. Thompson, 
4 Cush. 441. Denny v. Dana, 2 Cush. 160. 

Judgment for the plaintiffs upon the verdict. 
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Atonzo V. Lynpe & another vs. Jonn McGrecor & others. 


If the wife of an insolvent debtor, not knowing his pecuniary condition, mortgages land, ~ 
which she holds as her separate property, as security for money advanced to him, and he 
thereafter, within six months before the commencement of proceedings in insolvency, 
knowing himself to be insolvent, with intent to defraud his creditors, and with the fraud- 
ulent participation of the mortgagee, expends money in improving and building upon 
the land, the assignee in insolvency may maintain a bill in equity against her, her hus- 
band and the mortgagee, to compel the payment to him of the amount of the increased 
value of the land, by reason of the husband’s expenditures thereon, over and above the 
sum for which it was mortgaged. 

Written answers made in the course of an examination of a witness under oath in the court 
of insolvency are admissible in evidence against him afterwards, though not signed by 
him, and though made with an understanding that he should have an opportunity of sub- 
mitting them to his counsel for revision before signing and filing them. 


Bix 1n Equity by the assignees of Edward P. Boardman, an 
insolvent debtor, against Boardman, his wife, and John Mc- 
Gregor. At the hearing before Gray, J., upon the bill, answers, 
replication and proofs, the case appeared to be as follows : 

Boardman and wife, (who were married since 1860,) on the 
20th of May 1864 executed to McGregor a promissory note for 
the sum of $6500, together with a mortgage of her land in Mil- 
ton, in which her husband had an estate by the curtesy, ex- 
pressed to be made to secure the payment of this promissory 
note, and containing a power of sale. ‘The only consideration 
actually paid for this note and mortgage was the sum of $2000, 
Jent by McGregor to Boardman. ‘The mortgage was made by 
Boardman and accepted by McGregor, and large sums of money 
were afterwards expended by Boardman, with the knowledge of 
McGregor, in building upon the land, Boardman and McGregor 
both knowing at the time of such making, acceptance and ex- 
penditure, that Boardman was insolvent, and both intending to 
hinder and defraud his creditors. 

Among the evidence of McGregor’s knowledge and fraudu- 
lent intent, the plaintiffs offered the answers made in writing by 
McGregor, upon being examined under oath by the plaintiffs, 
by order of the judge of insolvency. One of the plaintiffs tes- 
tified that this examination took place upon different days, and 
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often in the absence of McGregor’s counsel, with an understand- 
ing between the plaintiffs and McGregor that he should have an 
opportunity to submit his answers to his counsel for revision 
before signing and filing the examination; that from time to 
time during the examination the interrogatories and answers 
were taken by the defendant, and sometimes kept by him for 
days, for the purpose, as he said, of being submitted to his coun- 
sel; and that, when the examination was nearly completed, the 
answers were delivered by the plaintiffs to McGregor for the 
purpose of revision by his counsel, and, although repeatedly de- 
manded of them by the plaintiffs, remained in the possession of 
McGregor or his counsel for at least two months, and until 
produced in court. The defendant McGregor objected to the 
admission of the answers as evidence against him, upon the 
ground that they had not been revised by his counsel, or signed 
by himself. But the objection was overruled, and the evidence 
admitted against him. If this admission was erroneous, the 
case is to stand for rehearing. 

The wife, upon signing the note and mortgage, delivered them 
to her husband, who, with her knowledge, sent the mortgage to 
the registry of deeds to be recorded, before it was delivered to 
McGregor. At the time of signing, the wife did not know or 
believe that her husband was insolvent, and had no knowledge 
of his pecuniary condition. 

The bill prayed for an account; for an injunction against a 
sale, under the power contained in the mortgage, of which 
McGregor had given notice for breach of condition by non-pay- 
ment of interest on the sum of $6500; for an assignment of the 
mortgage by McGregor to the plaintiffs; and for further relief. 

The defendant McGregor contended that the plaintiffs had an 
adequate and complete remedy at law, and therefore could not 
maintain this bill. 

The question whether the plaintiffs were entitled to any and 
what remedy in this suit was reserved for the consideration and 
determination of the whole court. 

W. Gaston & A. Churchill, for the plaintiffs, cited Gen. Sts. 
c. 118, §§ 42-47, 91; Blake v. Sawin, 10 Allen, 340; Rogers v 
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Ward, 8 Allen, 387; Clark v. Jones, 5 Allen, 379 : Bartholomew 

v. McKinstry, 2 Ne 448. 

NN. W. Harmon, for the defendants. 

Gray, J. By the statutes of this commonwealth, the real 
estate of Mrs. Boardman remained, notwithstanding her mar- 
riage, her separate property, not subject to the interference and 
control of her husband, or liable for his debts; and might be 
conveyed away by her, either with his assent in writing, or with- 
out such assent with the approval of a judge of this court or of 
the superior court or the probate court. Gen. Sts. c. 108, §§ 1, 
3. Hills v. Bearse, 9 Allen, 403. Staples v. Brown, ante, 64. 
These statutes are inconsistent with the hypothesis that the 
husband has any estate in his wife’s land, which he can convey 
separately during her lifetime, or which will pass to his assignees 
in insolvency. The provision of the tenth section of the same 
chapter, that nothing contained in the preceding sections shall 
destroy or impair the husband’s rights as tenant by the curtesy, 
or enable the wife to do so by will or conveyance without his 
written assent, secures to him only the enjoyment of the estate 
himself, and gives him no:greater right during their joint lives 
to alienate his interest by a separate conveyance than a wife 
under the earlier law had over her right of dower in her hus- 
band’s lands. The mortgage executed by Boardman and his © 
wife to McGregor cannot therefore be avoided by the plaintiffs 
as in fraud of his creditors. 

As to the amount of money afterwards expended by the hus- 
band upon the wife’s land, the evidence introduced by the par- 
ties at the hearing is not specific enough to enable the court to 
determine whether the plaintiffs are entitled to any relief by rea- 
son of such expenditure; but affords the means of laying down 
general rules to guide further inquiry. McGregor is found to 
have actually advanced to the husband the sum of two thou- 
sand dollars upon the mortgage of the wife’s land; and is enti- 
tled, as against the wife, to hold his mortgage as scone for the 
repayment of that sum. The wife had no knowledge of her 
husband’s pecuniary condition, and is not shown to have partici- 
pated in any fraudulent act or intent. 


% 
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Under these circumstances, if no greater sum of money was 
expended by the husband after the execution of the mortgage 
upon the land than two thousand dollars, the sum which had 
been raised and charged upon the land; or if more than two 
thousand dollars was so expended by the husband, but the ex- 
cess above that sum did not increase the value of the land above 
what it would have been without it; his creditors or assignees 
in insolvency have no equity against the wife, who has partici- 
pated in no fraud against such creditors, and whose estate has 
received no benefit from the transactions of the husband. But 
if more than two thousand dollars has been expended upon the 
land since the making of the mortgage, and the excess over two 
thousand dollars has increased the value of the estate, then the 
amount of such increase in value, for which no consideration 
has been paid by the wife, and which has been added to her es- 
tate by the husband in fraud of his creditors, in equity belongs 
to them, and may be made a charge upon the land for their 

benefit. 

The answers made in writing under oath by McGregor were 
clearly admissible in evidence against him. The fact that they 
had not been revised .by his counsel did not make them incom- 
petent, whatever effect it may have upon their weight. 

The case must therefore be referred to a master to inquire 
and report what amount of money was fraudulently expended 

s by the husband on the land after the making of the mortgage, 
and, if that amount exceeded two thousand dollars, how much 
the excess increased the value of the land. All further direc- 
tions are reserved until the coming in of the master’s report. 
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James A. Kinasspury & wife vs. InHasiTants oF DEDHAM. 


An object in a highway, with which a traveller does not come in contact or collision, and 
which is not shown to be an actual incumbrance or obstruction in the way of travel, 
is not to be deemed a defect, for the sole reason that it is of a nature to cause a horse 
to take fright, in consequence of which he escapes from the control of his driver, and 
causes damage. 


Tort to recover damages for a personal injury sustained by 
the female plaintiff by reason of a defective highway. 

At the trial in the superior court, before Ames, J., it appeared 
that the female plaintiff, with two other women, was driving 
over the highway in question, on an afternoon in September 
1864; that a pile of gravel lay in the middle of the travelled 
part of the road, on approaching which her horse stopped, 
reared, and became unmanageable from fright, and, by suddenly 
attempting to turn round, overset the wagon, and the female 


plaintiff was thrown to the ground and injured. Neither the 


horse nor any part of the wagon came in actual contact with 
the pile of gravel, and there was room on both sides of it to pass 
by, if the horse had not been frightened, without material incon- 
venience or risk. Workmen employed by the surveyor of high- 
ways had been engaged that day in carting gravel from a pit in 
the neighborhood to various parts of the road, and spreading it 
on the surface for the purpose of making repairs, and the pile 
of gravel in question was one cart-load which had been put 


_there and had not been spread. It was not contended on the 


part of the plaintiffs that this pile exceeded fifteen inches in 
height, or that it covered a space more than five or six feet 
across, or that there was any other defect in the road except this 
pile of gravel. 

The judge instructed the jury, among other things, that a 
heap of gravel, left in the travelled path of the road, might be 
considered such a defect or obstruction as might render a towu 
liable for damages, if it were of such a shape and character as 
to be manifestly likely to frighten horses, and in that way dan- 
gerous to travellers; that it would not be enough that it might 


- 
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possibly terrify a skittish or ill-broken horse, but it must be such 
that a competent surveyor of highways, on seeing it, ought to 
have known that there was a probable danger that it would 
frighten horses. 

Instructions were also given as to the requisite notice to the 
defendants of the alleged defect, and upon other points, which 
are not now material. 

The jury returned a verdict for the plaintiffs, with $400 dam- 
ages; and the defendants alleged exceptions. 

W. Colburn, for the defendants. 

f. R. Bishop, for the plaintiffs. A pile of gravel in a road 
may be a defect or not, according to circumstances. There is 
nothing in its nature to prevent its constituting a defect. Nor 
is it essential that a traveller should come in actual contact with 
such a defect, in order to entitle him to damages; but if the 
object is one calculated, under all the circumstances, to frighten 
a safe horse, properly managed and driven, and does frighten 
him, and thus produces an injury, it is a defect, within the mean- 
ing of the statute. Bigelow v. Weston, 3 Pick. 267. Marble v. 
Worcester, 4 Gray, 395. Goldthwait v. East Bridgewater, 5 

Gray, 61. Littleton v. Richardson, 32 N. H. 59. Davis v. Ban- 
gor, 42 Maine, 522. Dimock v. Suffield, 30 Conn. 129. And it 
was properly left to the jury to determine this question. See 
Hall v. Lowell, 10 Cush. 260; Gregory v. Adams, 14 Gray, 242. 

Bieetow, C. J. It is quite impracticable to prescribe any 
general rule, applicable to all cases, which will limit and pre- 
cisely define the extent of the liability of towns and cities for 
accidents arising from defects and causing damage to persons 
and property, which may happen on highways and _ bridges 
which they are bound to keep in repair. Each case must be 
decided mainly on the facts and circumstances which are shown 
to exist at the time of the particular occurrence which is the 
subject of investigation. But an approximation to a fixed rule 
or standard may be attained by determining witb certainty the 
particular kinds or classes of objects or incumbrances within the 
limits of a way, and the condition of its surface arising from 
certain extraneous causes, which cannot properly be held to 
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constitute defects or a want of repair for which a city or town 
can be held liable. This has already been partially done in sev- 
eral recent decisions of this court. Hixon v. Lowell, 13 Gray, 
- 09. Vinal v. Dorchester, 7 Gray, 421. Keith v. Easton, 2 Allen, 
092. Barber v. Roxbury, 11 Allen, 318. Stanton v. Springfield, 
12 Allen, 566. Hutchins v. Boston, Ib. 571, n. The case at 
bar, although differing in some particulars from any previously 
adjudicated case, seems to us to come within a class or descrip- 
tion which has passed under the judicial cognizance of this 
court. ‘The precise point now presented for adjudication is, 
whether an object in a highway, with which a traveller does not 
_ come in contact or collision, and which is not shown to have 
been an actual incumbrance or obstruction in the way of travel, 
is to be deemed a defect for the sole reason that it was of a 
nature to cause a horse to take fright, in consequence of which 
he escaped from the control of his driver and caused damage 
to person and property. In Keith v. Easton, ubi supra, it was 
decided that an object situated outside of the travelled path, but 
within the limits of the highway, which caused a horse to take 
fright and ran away, was not an actionable defect. The only 
distinction between that case and the present is, that in the for- 
mer the cause of the fright was not placed in the part of the 
way wrought or used for travel, bnt in the latter it was situated 
in or near the centre of the road. This difference, however, is 
not material. A town is required not only to keep the travelled 
part of the way safe and convenient, but also to see that the 
other portions of the road are in such condition that a traveller 
using due care may pass without danger of accident. Bigelow 
v. Weston, 3 Pick. 267. Snow v. Adams, 1 Cush. 443. Kellogg 
v. Northampton, 4 Gray, 69. If therefore a town is not respon- 
sible in damages for an injury caused by the fright of a horse 
arising from an object situated on the side of a highway, when, 
as in the case of Keith v. Easton, there was no fault in the horse 
or driver contributing to the accident, pari ratione the defend- 
ants cannot be held liable in this action for damages done to the 
plaintiff under similar circumstances, where the fright of the 
horse was occasioned by an object or incumbrance within the 
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limits of the travelled path. Among the many cases which 
have arisen and been adjudicated by this court concerning the 
liability of towns for damages caused by defects in bighways, 
there is not one in which it has been held that an object in a 
highway, or the condition of the surface of a road which is not 
otherwise a hindrance or obstacle to travellers except that it 
may by its appearance or shape be the cause of fright in a horse, 
and over and by which a traveller might have passed with safety 
but for the fear excited in the animal, can be regarded as a de- 
fect or want of repair for which a town is liable. In Lund v. 
Tyngsboro, 11 Cush. 563, in which the fright of the horse con- 
tributed to the accident, the alleged defect was not a condition — 
_ of the way which occasioned that fright, but the existence of a 
hole in a culvert of so dangerous a character as to render it an 
act of prudence for the plaintiff to leap from her carriage in 
order to avoid the danger of its coming in contact with the 
hole while the horse was in a state of alarm arising from 
another cause. 

Upon careful consideration, it seems to us that it would be 
giving an unwarrantable interpretation to the statutes which 
impose on towns the duty of keeping the highways within their 
respective limits in safe and convenient condition, and render 
them responsible for injuries arising from defects or want of rea- 
sonable repairs, to hold that the existence of an object within the 
limits of a way, or the state of the surface of the road, which 
may cause horses to take fright, constitutes a culpable neglect. 
It would be quite impracticable for a city or town, however dili- . 
gent and careful it might be, to conform to such a standard of 
duty. A small piece of white paper lying on the surface of a 
way in a bright sunlight, a discoloration of a patch of the road 
by moisture or other cause rendering it darker than other por- 
tions, a little tuft of hay or sea-weed lying by the side of the 
travelled path, these and other similar objects which the highest 
diligence could not prevent or seasonably remove would expose 
towns to liability to actions for damages. In the case at bar 
there is nothing in the facts stated in the exceptions from which 
it can be fairly inferred that the road at the place where the 
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accident happened was defective, except that it was in such con- 
dition as to cause the plaintiffs’ horse to take fright. On the 
contrary, the alleged defect was a small pile of loose gravel not 
exceeding fifteen inches in height, over or through which the 
wheels of the carriage, if they had come in contact with it, 
would in all probability have passed in safety. Under the in- 
structions given to the jury, it is to be presumed that the verdict 
for the plaintiffs was founded solely on the fact that the heap 
of gravel was of such a shape and character as to be likely to 
frighten horses. This construction was erroneous. A town is 
not liable for every object which renders a way unsafe or incon- 
venient for travellers to pass over it, but only for such as not 
only renders the way unsafe and inconvenient, but also defective 
or out of repair, and the injury must be attributable to the defect 
or want of repair. Barber v. Roxbury, 11 Allen, 318. On the 
facts proved at the trial, no such defect or want of repair was 
shown. Exceptions sustained.* 


* Similar decisions were made in two cases in Suffolk County, argued at 
November session 1866. 


CoLEMAN Cooxk vs. CITY OF CHARLESTOWN. 
CoLEMAN Cook & wife vs. SAME. 


Two actions of tort, to recover damages for personal injuries sustained by 
reason of a defective highway. 

These actions were tried together in the superior court, before Vose, J., when 
it appeared that the alleged defect was the horse of a traveller which had 
dropped dead in Cambridge Street, which was one of the principal thoroughfares 
~ of Charlestown, about one o’clock in the afternoon of September 7th 1865, and 
which, during the afternoon, was turned over and allowed to remain within the 
travelled part of the street, near the curb-stone, until about seven o’clock in the 
evening, when the two plaintiffs were driving on the street, and their horse, as he 
same near to the dead horse, suddenly became frightened and unmanageable, 
and started and ran, and the carriage struck against the curb-stone and a tree at 
a distance of about one hundred and eighty feet, throwing out the plaintiffs and 
injuring them. Neither the plaintiffs’ horse nor carriage came in contact with 
the dead horse, and it did not appear that they would have done so if the plain- 
tiffs’ horse had not become frightened; but there was more than room enougb 
for them to pass without doing so. 

Under instructions authorizing them so to do, the jury found verdicts for the 
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INHABITANTS. oF StroucuTon vs. Rosert Porter. 


If two sticks of timber have long lain parallel to each other, slightly imbedded in the soil, 
within the limits of a highway, and projecting towards the travelled part thereof, the use 
of them by the owner of the adjacent land by placing posts on the portion of them near- 
est the fence is evidence, competent to be submitted to the jury, of his maintaining them 
there, so as to render him liable to the town for a sum which they have been compelled 
to pay to a traveller upon the highway for an injury sustained by reason of coming in 
contact with the other endseof the sticks of timber. 


Tort. The declaration alleged that the defendant placed, 
used and maintained two sticks within the limits of a highway, 
which constituted a defect therein, and that one ‘l'ower, while 
travelling on the highway, was injured thereby, and sued the 
town and recovered damages; and this action was brought to 
recover of the defendant the amount recovered by ‘Tower of the 
town. 

At the trial in the superior court, before Wilkinson, J., the de- 
fendant testified that he did not place the sticks there ; and that 
one of them had lain there ten years and the other two years. 
These sticks were seven or eight feet long and six or eight inches 
in diameter, and were wholly within the limits of the way, lying 
parallel with each other, about four feet apart, and projecting 
towards the travelled part of the way, though not reaching it by 
two or three feet. In March 1863 the defendant piled some 
posts upon the ends of the sticks nearest to the fence, and cover- 
ing about thirty inches of those ends of them. In August follow- 
ing, Tower, in turning out in the evening, upon meeting another 
team, drove upon the other ends of both of the two sticks, but 
without striking the posts laid upon them by the defendant, and 
thus received the injury. At this time the sticks of timber were 
imbedded in the ground to the depth of about an inch and one 
half. 


plaintiffs, with damages, in the first action, of $1049.02, and, in the second, of 
$1540.96 ; and the defendants alleged exceptions. 

C. Robinson, Jr., for the defendants. 

O. Stevens, for the plaintiffs. 

Tue Court sustained the exceptions. 
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The judge instructed the jury that if the defendant did not 
place the sticks there, yet if he maintained them there he was 
equally liable for the injury caused: by them as if he had placed 
them there. | 

The defendant requested the judge to rule that, if the sticks 
were placed there by another person, the maintenance of them 
there by the defendant could not be established by proof that he 
deposited posts on the ends of the sticks nearest to the fence, at 
some considerable distance from the place where Tower’s wheel 
struck the sticks, unless such deposit of posts changed the posi- 
tion of the sticks or produced some effect upon them so as to 
cause the accident. But the judge declined so to rule, and in- 
structed the jury that the question whether the defendant main- 
tained the sticks in the highway was for them to decide upon the 
evidence; that the fact of his putting posts upon them and keep- 
ing them there was evidence tending to show that he maintained 
the sticks in the highway, even though the sticks were .not 
changed in position by putting the posts on them, and though 
the posts did not contribute to the accident. 

The jury returned a verdict for the plaintiffs, and the defend- 
ant alleged exceptions. 

i. Ames, for the defendant, cited Rowell v. Lowell, 7 Gray, 
100; Flower v. Adam, 2 Taunt. 314; Moore v. Abbot, 32 Maine 
46; Farrar v. Greene, Ib. 574. 

W. Colburn, for the plaintiffs, cited Commonwealth v. Wilkin- 
son, 16 Pick. 175; Staple v. Spring, 10 Mass. 72; 3 Chit. Crim. 

L. 612, 618; 3 Bl. Com. 221. 

. Wetts, J. There can be no doubt that a person may be held 
liable for maintaining an obstruction, which constitutes a defect 
in a highway whereby a traveller receives injury, although he 
did not himself place it in the street. If he make any use of 
an erection, placed by others on his premises, such use is cer- 
tainly evidence tending to show that he adopts and maintains 
it. Whether such use is sufficient to show that he did adopt 
and maintain it is for the jury to determine upon all the cir- 
cumstances of the case. It certainly is not necessary that the 
injury should result from the particular use which the defendant 
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makes of the obstruction. In this case, for instance, it is not 
necessary that the accident should be caused by the posts which 
the defendant piled upon the sticks, nor by the fact of his hav- 
ing so piled them there. If by so doing the jury should find 
that he adopted the sticks previously laid there by others, con- 
verting or applying them to his own purposes and uses, then he 
would be responsible for injuries caused by the sticks them- 
selves. 

All the rulings and instructions of the judge who tried the 
cause, aS we understand them, were in accordance with these 
principles. 

It is not a case of injury occasioned by the combined effect 
of two concurrent causes. There was but one cause, the ob- 
struction of the highway .by the sticks. Whoever is responsible 
for their maintenance there is liable for the injury. 

Exceptions overruled. 


Grorce Prenniman & another vs. Saran E. Sanperson & 
others. 


If trustees appointed under a will to hold certain real and personal estate in trust, with 
directions to pay out of the income thereof certain annual sums, and in certain contin- 
gencies to pay certain pecuniary legacies in gross, and with power to sell the whole or 
any part of the real estate, if such sale should become necessary or expedient for the pur- 
pose of raising any of the sums of money bequeathed, and to execute and deliver to the 
purchaser all such deeds as may be necessary to pass a good title, decide that a sale of a 
lot of land is expedient for the purposes mentioned, and their opinion is not so manilestly 
erroneous as to show negligence or bad faith, and a sale thereof is accordingly made hon- 
estly and fairly, to a bona fide purchaser, for a fair price, and the highest one that’ can 
be obtained, the sale will be valid and the purchaser will take the land discharged of the 
trust, although the mouey was not actually and absolutely needed for the payment of the 
sums referred to. 

Such sale may be deemed to be made under the power conferred by the will and in the ex- 
ercise of the discretion vested in the trustees, if it is decided by them to be expedient, 
and a deed is executed by them and the purchase money received by them, although at 
the same time deeds are also executed to the purchaser by the cestuis que trust, with a 
view to insure a good title. 

If the trustees deem it expedient to sell the land for the purpose of raising the sums of 
money bequeathed, it is unimportant that another and stronger reason inducing them to 
make the sale is to increase the income of the trust estate. 


VOL. XIII. 13 
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Brut 1n Equity, dated January 8th 1864, brought by two chil- 
dren of Elisha Penniman, deceased, against the heirs at law of 
Daniel Sanderson, deceased, and Charles Heath, surviving trus- 
tee under the will of Elisha Penniman, praying for a decree that 
the defendants should hold certain land in Brookline, devised in 
trust by Elisha Penniman, and afterwards sold and conveyed 


to Daniel Sanderson, in trust for the plaintiffs to the extent — 


of their interest therein, and make such payments of money 
and such conveyances as should be decreed, and for other 
relief. 

Elisha Penniman died on the Sth of November 1831, seised 
of this farm, and his will, containing the following provisions, 
was proved in December following: 

_“ After the payment of my just debts and an adjustment of 
my concerns in business are effected, it is my will that the trus- 
feeswhereinatter named ©... . shall take and receive all the 
rents, issues and profits of my real estate, (except that portion 
of it devised hereafter to my wife,) and the interest, income and 
produce of all my personal estate; and from and out of the 


same the full sum of twelve hundred dollars shall annually be ~ 


paid in equal quarter-yearly payments unto my beloved wife, 
Sibyl Penniman, during the term of her natural life.” 

“After paying said yearly sum of twelve hundred dollars to 
my wife, I order and direct that the sum of one hundred ane 
fifty dollars, from and out of the rents, interest and produce of 
my estate, shall be paid yearly in semi-annual payments to my 
father-in-law, Joseph Allen, of Braintree, during his natural life, 
in aid of his comfortable maintenance. 

“To Elizabeth Allen, the sister of my wife, I give the yearly 
sum of four hundred dollars, to be paid to her semi-annually 
during her life, unless she shall marry. If said Elizabeth shail 
marry, then the above bequest shall cease, and I give her the 
sum of four thousand dollars in lieu thereof, which sum shall be 
paid to her within three months after her marriage. 

“To Lydia Allen, another sister of my wife, I give the yearly 
sum of one hundred dollars, to be paid to her quarter-yearly 
until she marries or dies. And in case she marries, I give ner 
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one thousand dollars, to be paid to her within three months after 
her marriage, and the other annuity shall cease. 

“'T'o each of the domestics who are in my family, provided 
they are in my employ at the time of my decease, I give one 
hundred dollars, 

“All the income and produce of my estate, real and personal, 
which shall remain in the hands of the trustees under this will, 
after satisfying the aforesaid annuities created for my wife, her 
father and sisters, shall be paid to and divided equally among 
all my children, they to share alike.” 

After the yearly payments should cease, the estate was to be 
divided equally among his children, with provision for the issue 
of such as might have died. Provision was also made for the 
payment of $2000 to each son, upon his becoming twenty-one 
years of age, and of $1500 to each daughter, upon her mar- 
riage. 

Charles Heath and Silas P. Tarbell were named as trustees, 
and the testator expressed his will that they should not be re- 
quired to give any bond for their fidelity in the execution of the 
trusts reposed in them until complaint should be made to the 
judge of probate of their malfeasance or negligence, and he 
should deem it proper to require such security for the perform- » 
ance of said trusts, any or either of them. 

“TI give and grant to the trustees and trustee acting for the 
_ time being, for the performance of this my will, full power and 
authority to make sale of the whole or any part of my real es- 
tate, if such sale becomes necessary or expedient for the purpose 
of raising any of the sums of money hereinbefore mentioned 
and bequeathed, and to execute and deliver to the purchaser or 
purchasers thereof, any and all such deeds or conveyances as 
may be requisite to pass a good and valid title in the parts so 
sold.” 

“And said trustees and trustee are hereby fully empowered to 
do, execute and perform all other acts, matters and things what- 
Soever necessary to carry this will into effect as fully and effect- 
ually as if special power was hereby granted to perform each 
particular act.” 
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The following facts, which appeared by the bill, answers and 
the agreement of the parties, are all that are material to the 
points decided : | . 

Elisha Penniman left a widow and eight children. Three of 
the latter were of age, and five, including the present plaintiffs, — 
were minors. Joseph, Elizabeth and Lydia Allen, mentioned in ~ 
the will, were living at the testator’s death. Joseph died in 1832, 
and the other two are now living, Elizabeth having married in 
1838. Both the trustees named in the will accepted the trust, 
and Tarbell died in 1848, since when Heath has acted as sole 
trustee until since the filing of this bill., In January 1832 Joseph 
Whitney was appointed guardian of four of the minor children 
of Elisha Penniman, and Silas P. Tarbell was appointed guar- 
dian of the other minor child. 

It was agreed that Charles Heath would testify that in the — 
February following the death of Elisha Penniman, the trus- 
tees were of opinion and decided that a sale of the premises 
was both necessary and expedient, under and for the purposes 
of said will, and for raising some of the sums of money 
mentioned or bequeathed in said will; and also that such sale — 
would be for the manifest benefit of all parties in interest 
_ thereunder. In this last opinion, all the adult heirs or devisees, 
and the guardians of all the minor heirs or devisees of the tes- 
tator, as well as the minors themselves, so far as they were com- 
petent, concurred; and it was thereupon decided and arranged 
by the trustees and by all parties in interest to sell said premises 
at public auction. The trustees, as well as said adults and 
guardians of the minors in interest, consulted eminent counsel 
as to the proper legal mode of selling and conveying the prem- 
ises; and were advised that the proper mode would be to obtain 
license from the judge of probate in the usual manner to sell 
the minors’ interests, and then to sell these, and at the same 
time all other interests at public auction; and that the person 
licensed to sell such minors’ interests should by proper deed con- 
vey the said minor’s interests to the purchaser; that the adult 
parties in interest, with the husbands of such as were married, 
should execute a deed to such purchaser; and that the trustees 
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under the will should convey to him their interest ; and that all 
sums received for said premises should be paid over to the trus- 
tees under the will, to be held subject to its trusts. To make a 
valid sale, therefore, as advised as aforesaid, the said Joseph 
Whitney and Silas P. Tarbell, as guardians, each presented pe- 
titions to the judge of probate for the county of Norfolk; upon 
which, after due and proper proceedings, the probate court or- 
dered that Charles Heath, upon his first giving the bond in such 
cases required, be licensed and empowered to sell and convey 
the said real estate of which the decree states that said five 
minors were seised, viz: forty-five sixty-fourth parts of said 
farm. Heath thereupon gave bond for the performance of these 
duties; and then, in the manner required by statute, sold at 
auction forty-five sixty-fourths of this farm, as the interest in 
said real estate of these five minors. Daniel Sanderson was the 
_ highest bidder at said auction, and at the same time and auc- 
tion purchased at the same rate all the rest of said farm. 

It is admitted that this was a fair price and the highest that 
could be obtained for said land, and that Sanderson had had no 
connection with said land or its sale till he thus became a pur- 
chaser at said auction; that he was a purchaser in good faith 
and for the value at that time; and that it was the intention 
of the trustees and all parties in interest then and there to sell 
to him the whole of said farm. 

After this sale, in order to convey to Sanderson the title to 
the premises, Heath under his license to sell gave a deed pur- 
porting to convey to him said minors’ interest for $4218.75; 
Sibyl Penniman conveyed to him one sixty-fourth part, for 
$93.75 ; and the other heirs conveyed eighteen sixty-fourth parts 
for $1687.50; making $6000 in all. At the same time, the 
trustees executed a deed, referring to Penniman’s will, reciting 
all the above conveyances, stating that the trustees had been 
requested to execute and deliver this deed, to relieve Sander- 
son’s doubts as to the title, no consideration being named, and 
conveying to Sanderson all their interest in the land. All 
of the money received upon the sale to Sanderson was paid 
over to the trustees, who held the same as a part of the trust 


property. 
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It was agreed that Heath would further testify that the inven- 
_ tory showed real estate to the afnount of $54,970, and personal 
estate in the executors hands to the amount of $21,243.25, 
and an item “balance due from J. Whitney & Co., uncer- 
tain.” Of this sum, $1450 was specifically bequeathed; and 
$135,926 was in notes not then collectible. The testator was 
a partner in the firm of J. Whitney & Co., and his interest 
there was marked as uncertain. “ We did not know and I do 
not think we made any estimate how much it would be. The 
estate received on this account in 1833 and 1834 over $20,000, 
the first payment being in July, 1833. Besides the sums men- 
tioned in the will, there was a mortgage by the testator for 
$10,000, which became due at or about this time, and which 
was paid in April 1836. All of these things together we took 
into consideration in managing the trust property, and in de- 
ciding that it was expedient to sell the farm. Some of the 
children at this time were young, and several of them lived 
with their mother. By the will the surplus income was to 
be divided among the children, and we considered it more 
important that they should have a competent income then — 
than afterwards, and that they, among other considerations, 
had claims to have these estates sold and the proceeds invested 
in a form to yield a fair and proper revenue to meet their then 
wants. For the first year of the trust. the children received 
each about $200 of income. At the time of the sale to San- 
derson we had received no personal property from the estate, 
and the proceeds of the sale to Sanderson were the first money 
we received as trustees, except what we got from rents of real 
estate. The naked question by itself, whether the personal 
property in the estate would be sufficient or insufficient to pay 
the various legacies above mentioned, and the mortgage, was 
not considered by Mr. Tarbell and myself, trustees, nor was it 
deemed material, and it is impossible to answer what would 
have been our decision if we had considered it. The question 
which, however, we did very carefully consider, included that 
question, and was this: what was the best mode to manage the 
property, both to obtain the sums necessary to pay all debts and 
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legacies, and to derive the best income therefrom for all the pur- 
poses of the will; and this was the question we decided. We 
had presented for our consideration, and did consider, that we 
had the said legacies to pay, or might have them to pay, and 
also the mortgage, and that we had also the annuities given in 
the will to pay, and also to provide an income as large as prac- 
ticable, to meet the necessary wants and legitimate claims of 
the children under the will, and in order to do this we deter- 
mined, after mature consideration, that it was expedient and 
best to sell the farm in Brookline. 

“The chief reason which led us to decide that it was expe- 
dient to sell the farm was, that after the payment of the debts 
and legacies of the testator from the personal estate, if sufficient 
for that purpose, we thought that it was expedient and proper 
to sell this real estate in order to put its value in.a form to raise 
the sums necessary to pay the annuities and incomes provided 
by the will. Our chief reason was that we might get for these 
purposes under the will as large an income as possible from it. 
In this respect it was our purpose to change the investment, and 
mainly because we did not think, as it then was, the property 
would yield a sufficient income to meet the then wants of the 
testator’s children, and especially of those of them who were 
under age. As to the question whether we knew the ages of 
the testator’s children and when the sums of money given to the 
boys at their maturity, and to the girls at their marriage, and to 
Elizabeth and Lydia Allen, in case either of them was married, 
might be called for, we knew so far as it was possible to know. 

“« We knew that Elisha came of age in November 1832, and 
George in September 1837, and Charles in August 1845, and 
Mary Jane in August 1842, and Sophia in October 1833, and 
that therefore besides said mortgage the only sums of those last 
mentioned payable to children, which we should probably have 
to pay before George’s maturity in 1837, were $3500 to Elisha 
and Sophia. | 

“ Of course, after thirty-three years I can only recall in gen- 
eral the reasons, many of them, which led us to this determina- 
tion, that it was expedient and necessary for us to sell under the 
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will; but I know, with the best judgment and consideration we 
could give to the matter, we did both of us so decide, and that 
all parties in interest, capable of so doing, concurred with us in 
deciding that it was expedient to sell the farm.” 

It was agreed that Mr. Heath would further testify that all the 
steps taken by the trustees were under the advice of W. D. So- - 
hier, the counsel of Mr. Penniman in his lifetime, and whom he 
requested them to consult. “he 

Daniel Sanderson entered into possession of the land under 
the conveyances to him, claiming an absolute title, and no per- 
son then supposing that there was any defect in his title, and so 
held the same until his death in 1863, with the exception of a 
portion conveyed to another person, in respect to which the 
plaintiffs make no claim. It was the wish and intention of all 
parties concerned to make a complete sale and conveyance of 
the whole title, free from all trusts, to Sanderson, and the above 
course was adopted by the various grantors and by Sanderson 
in entire good faith, and with the advice of counsel that it was 
the proper way to make such title. The estate sold to Sander- 
son is now worth from $20,000 to $30,000, exclusive of improve- 
ments since made upon it. 

There were averments and facts agreed upon the questions of 
laches and ratification on the part of the plaintiffs, which are 
not reported. 

The case was reserved, by Chapman, J., for the determination — 
of the full court. 

Hf. W. Paine § R. T. Paine, Jr, (J. H. Ellis with them,) for 
the plaintiffs. The probate court had no power to license the 
sale, when the legal estate was in trustees. The license there- 
fore was void. ‘The trustees’ deed to Sanderson conveyed the 
dry legal estate, subject to all the trusts declared in the will. 
Sanderson knew of the will, and understood the title of these 
plaintiffs. He acted with full knowledge of the facts. No con- 
sideration was paid by.him for the deed of the trustees. He 
paid the price to other parties; and it is entirely immaterial 
what they did with it. The trustees never undertook to exercise 
the power conferred by the will. Sanderson derived his title 
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from those to whom he paid the price; and took a teed from 
the trustees simply to quiet his doubts. The error of Sanderson 
and his advisers was as to the effect of the guardians’ deeds. 
But no mistake of law can avail him, where he has full knowl- 
edge of the facts of the title. Thompson v. Simpson, 1 Dru. & 
War. 459. Hicks v. Sailitt, 3 De G., Macn. & Gord. 782. Par- 
ker v. Brooke, 9 Ves. 583. He knew that the trustees were not 
attempting to exercise the power under the will, but were mak- 
ing a mere change of investment. The trustees’ deed declares 
the reason of the sale to be that it had been determined to be 
for the benefit of all interested. Sanderson therefore became an 
express trustee. Petre v. Petre, 1 Drewry, 393. The power of 
sale created by the will has never been exercised. It was a 
strict power, depending on a condition precedent. The contin- 
gency contemplated never occurred; and the trustees never con- 
sidered that the contingency existed. 

Bb. R. Curtis §& C. T. Russell, for the defendants. 

Hoar, J.“ Among the numerous questions arising in this 
cause, which have been presented and discussed with learning 
and ability by the counsel on both sides, there is one which, in 
the opinion of all the members of the court who heard the argu- 
ment, is decisive of it, and renders the consideration of the rest 
superfluous. 

The bill is framed upon the averment that the deed from 
the trustees to Sanderson conveyed the legal estate in the land 
_in controversy, and seeks to charge it in the hands of the heirs 
of the purchaser with the trusts for which it was held originally 
under the will. It is asserted on the one side, and conceded on 
the other, that the trustees took a fee by implication under the 
-will, and that their deed would therefore pass the fee to their 
grantee. ‘That either the deed to Sanderson of April 21, 1832, 
or of May 3, 1847, was sufficient in form to convey all the 
legal estate which the trustees held and could rightfully dispose 
of, can hardly be questioned. ‘The latter deed is expressly 
declared to be made in pursuance of the power and authority 
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given to the trustees by the will, and of any and all powers 
which could enable them to execute it. 

We are then brought directly to the consideration of the ques- 
tion whether the contract of sale which was made in 1832 was 
a breach of trust, for which either the trustees themselves, or a 
purchaser with notice, can be held responsible in equity? And 
we are of opinion that it was not. 

We assume, in coming to this conclusion, that the deeds 
made by the guardians were without authority of law, and were 
wholly inoperative. They are therefore to be entirely disre- 
garded, except so far as they may properly furnish evidence of 
the purposes and motives of the trustees. 

The discretion given to the trustees by the terms of the will 
was a large one. They are appointed, in the first place, by the 
testator, “ to be trustees under this will, to receive, take and hold 
all or any part of my property and estate, for the accomplish- 
ment of any, all or either of the purposes for which the inter- 
vention of a trustee is either necessary or expedient.” They 
are exempted from giving bonds until, on complaint of their 
malfeasance or negligence, the judge of probate should order 
bonds to be given. Their power to sell the real estate is given 
in these terms: “I give to the trustees and trustee acting for the 
time being, for the performance of this my will, full power and 
authority to make sale of the whole or any part of my real es- 
tate, if such sale becomes necessary or expedient for the purpose 
of raising any of the sums of money hereinbefore mentioned 
and bequeathed, and to execute and deliver to the purchaser or 
purchasers thereof any and all such deeds or conveyances as 
may be requisite to pass a good and valid title in the parts so 
sold.” ; 

In construing this last extract from the will, we are to deter- 
mine what was meant by “necessary” and what by “ expedi- 
ent.” It might be said that a sale of real estate could not be 
necessary to raise the sums of money bequeathed by the will, 
if they could be raised from any other source; and as the per- 
sonal estate appears to have exceeded the amount required, the 
necessity contemplated did not exist. But the trustees are also 
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allowed to sell whenever a sale becomes “ expedient ;” and this 
gives them a much wider latitude. There is no other test of 
expediency prescribed by the testator than the sound discretion 
and judgment of the trustees. Undoubtedly they were bound 
to exercise such a discretion; and cases might be supposed in 
which a court of equity would intervene to control a manifest 
abuse of it. But if the sale was made for the purpose of rais- 
ing any of the sums of money bequeathed in the will, if it was 
honestly and fairly made, and in the opinion of the trustees was 
an act which would benefit the parties interested in the execu- 
tion of the trust, they were justified in making it. It had then 
become “ expedient,” within the meaning of the will. To give 
the phrase any force, it is clear that it must be held applicable 
to cases where the money was not actually and absolutely 
needed for the payment of the legacies. 

And if the sale was in this manner found to be expedient, it 
certainly would not impair or diminish the right to make it, that 
it was desirable for other reasons besides those for which it was 
expressly authorized. It is only to appear affirmatively that the 
sale was regarded by the trustees as expedient for the purpose 
of raising the sums of money bequeathed in the will, and that 
their opinion was not so manifestly erroneous as to show negli- 
gence or bad faith. © 

The argument for the plaintiff on this point, however, is based 
upon two propositions: first, that there was never a sale which 
was designed to be made under the power given by the will ; 
and secondly, that the discretion, if any was confided to the 
trustees as to the expediency of making a sale for the purpose 
of paying the legacies, was never exercised by them. 

It is admitted that the sale at public auction was for a fair 
price, and the highest that could be obtained for the land; that 
Sanderson was a purchaser in good faith and for the full value 
at the time; and that it was the intention of the trustees and all 
parties in interest then and there to sell to bim the whole of the 
farm. It further appears from the evidence, which is not contra- 
dicted, that the trustees were of opinion and decided that a sale 
of the farm was expedient, under and for the purposes of the 
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will, and for raising some of the sums of money mentioned or 
bequeathed therein; and also that such sale would be for the 
manifest benefit of all parties in interest. ‘This also appears to 
have been the original design and purpose of the trustees in 
making the sale. When this had been resolved upon, and the 
advice of counsel was taken as to the mode in which it should 
be carried into effect, the plan was adopted of a conveyance of 
the interests of the cestuis que trust, directly by those who were 
of adult age, and by the guardians of the minors under a license 
from the probate court. This form of conveyance, the plaintiffs 
now contend, should be regarded as the essence of the transac- 
tion. But we do not think it can be so considered. ‘lhe pur- 
chase money was all paid to the trustees, to be held for the uses 
of the will; and the proof is satisfactory that it was understood 
and agreed from the outset that it should be so applied. The 
trustees conveyed their title, and the rest was all matter of form, 
supposed to be necessary to effectuate the intention. That the 
deeds given by the guardians were wholly nugatory and inef- 
fectual cannot make the title which passed directly from the 
trustees any the less valid. | 
Another and important consideration is this: At the time 
the farm was sold, the trustees had received no personal estate 
from the executors; and they did not receive any for a year 
afterward, and then but $2000 at first. There were some of the 
legacies becoming due, and it appears that part of the price for 
which the farm was sold was used toward paying them. It is 
therefore clear that there was no impossibility that the amount 
received from the sale could be used to discharge the legacies. 
There was nothing in the language, nor, that we can perceive, 
in the intent and purpose of the provision in the will, which 
conferred. the power of sale, which restricts its exercise to the 
very time when the legacies were immediately payable. In pro- 
viding the means of payment, the trustees might rightfully con- 
sider a future as well as a present obligation. As they were to 
pay the legacies at some time, and meanwhile were to pay 
the annuities, it might seem to them expedient to dispose of 
unproductive and expensive real estate for that purpose; and 
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not to prevent the investment of: personal estate in a productive 
and profitable manner, or be obliged to use that which was 
already invested judiciously, when the time for payment should 
arrive. , 
There might even be ground for maintaining the proposition 
that, under so broad a power as the will created to sell any of 
the real estate if such sale should become expedient for the 
purpose of raising any of the sums of money mentioned and 


bequeathed therein, it would have been competent for the trus- 


tees to sell it for the purpose of more conveniently raising the 


, annuities which were to be paid to the widow and others. 


These annuities are sums “ mentioned and bequeathed” in the 
will ; and although the annual payment to the wife is expressly 
ordered to be made from the rents, profits and income of the 
real and personal estate, yet we do not see that it might not 
become “ expedient,” within the fair meaning of that term, to 
sell real estate and invest the proceeds, with a view of paying 
the annuity from the income thus secured, and so leaving other 
parts of the estate to be devoted with more convenience and 
advantage to the otlrer uses of the will. But we have no occa- 
sion to put the decision upon this ground. . 

That the trustees did decide that it was expedient to sell the 
land for the purpose, among others, of having money at their 
command from which to pay the legacies as they should be- 
come payable, we think is fully shown by the evidence. Mr. 
Heath testifies that “the naked question by itself, whether the 
personal property in the estate would be sufficient or insufficient 
to pay the various legacies and the mortgage due Sohier & 
Dexter, was not considered, nor was it deemed material.” But 
he adds: “ The question which, however, we did very carefully 
consider, included that question, and was this: what was the 
best mode to manage the property, both to obtain the sums 
necessary to pay all debts and legacies, and to derive the best 
income therefrom for all the purposes of the will; and this was 
the question we decided.” “ The chief reason which led us to 
decide that it was expedient to sell the farm was, that after 
the payment of the debts and legacies of the testator from the 
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personal estate, if sufficient for that purpose, we thought that it 
was expedient and proper to sell this real estate in order to put 
its value in a form to raise the sums necessary to pay the annui- 
ties and incomes provided by the will. Our chief reason was 
that we might get for these purposes under the will as large an 
income as possible from it.” If it follows from this statement 
that the chief reason which influenced the trustees was to 
change the investment, in order to increase the income, as the 
plaintiffs allege, yet if they had in mind also the duty of paying 
the legacies, and considered it expedient also as a means of 
more conveniently providing for their payment, which it appears 
was the case, it was within the scope of their discretion. It 
might be deemed expedient to sell the land for the purpose of 
paying the legacies, if the sale and investment of the proceeds 
enabled them to provide for the annuities, and thus to appro- 
priate other funds to the payment of the legacies, which, but 
for the sale of the land, would have been needed to pay the 
annuities. Which was the chief reason for the course taken is 
unimportant, if it appeared to them expedient to take it for the 
purpose which the will authorized. ‘ | 

The other objections to the maintenance of the suit which 
the defendants have presented, though worthy of serious con- 
sideration, need not be decided. They are founded upon facts 
which would at least furnish reason for adopting the most liberal 
construction of the powers given to the trustees, and for taking 
an indulgent view of their acts. But what seems to us a fair 
and just construction of the power vested in the trustees by the 
will, irrespective of any other considerations, has led to the con- 
clusion that this power was lawfully and duly executed, and 
that the judgment must be Bill dismissed, with costs. 
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Under the present statutes of this commonwealth, an appeal in a probate cause lies from 
the decision of a single judge of this court to the full court in matter of fact as well as 
of aw. 

Although i¢ seems that no notice is required by statute to authorize a judge of probate to 
make an allowance to a widow, except in cases where special administration is granted, 
yet if such allowance has been made without notice to the parties interested, this court in 
its discretion will allow an appeal, after the expiration of thirty days, upon a petition 
filed under Gen. Sts. c. 117, § 11. 


Petition for leave to enter an appeal from a decree of the 
probate court, making an allowance to the appellee out of the 
estate of her deceased husband, Otis Wright, of Dorchester. 
The hearing in this court was had before Gray, J., who reported 
the case as follows: 

The will was proved on the 7th of October 1865. On the 
21st of the same month the inventory was returned, and the 
widow’s petition for an allowance presented and granted. No 
formal notice of this petition was given; but the executor 
(though not, as he testified, undertaking to represent the other 
parties interested) was present in court, and, in answer to ques- 


tions of the judge of probate, stated, according to the best of 


his information, the amount of the property after payment of 
debts and expenses, (which amount afterwards proved to be 
only half as much.) the number, age and condition of the tes- 
tator’s children, and the condition and circumstances of the 
widow. ‘I'he will was not examined by the judge of probate. 
The children were three daughters by a former wife, all of age 
and resident in Dorchester, and the two youngest married. On 
the 28th of February 1866, the two younger daughters and their 
husbands for the first time learned from the executor that the 
allowance had been made, and authorized their husbands to act 
in the matter, and to carry it into court should they see fit. 
The husbands asked the executor whether there could be any 
appeal or re-hearing, who said he did not know, but would ask 
the judge of probate, and after seeing him told them that it was 
too late. And they, as one of them testified, did nothing 
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decisive about it until the return, about the Ist of April, of the 
eldest daughter, who had been absent at Plimpton, in this com- 
monwealth, and had not been informed of the allowance until 
notified by letter of one of her sisters on the 28th of March, and 
on her return told her brothers-in-law to do as they thought fit. 
They afterwards called upon the judge of probate, who told 
them that under the same circumstances he should make the. 
same allowance again; and on or just before the 26th of April 
they consulted counsel, and on that day filed this petition. 

It was ordered, without hearing evidence upon the question 
whether justice required a revision of the case, that the petition- 
ers should not be allowed to appeal, and that the petition should 
be dismissed. The petitioners appealed to the full court. 

W. 8S. Leland, for the petitioners. On principle, a true con- 
struction of Gen. Sts. c. 96, § 5, requires that notice should be 
given to all parties interested, before making an allowance toa 
widow. Chase v. Hathaway, 14 Mass. 222. Good practice re 
quires this, even though the statute may be silent as to notice. 
See Gen. Sts. c. 938, §1; c.98,§9; ¢c. 109, § 2. Notice is usually 
given, if the parties interested are other than the minor children 
of the deceased. Smith’s Prob. Pract. 109. Leave to appeal 
may and should be granted, on this petition, under Gen. Sts, © 
c.117,§11. The principle involved is similar to that involved in 
cases of review, and the statute should be liberally construed as 
in those cases. See Coffin v. Abbot, '7 Mass. 252; Brewer v. 
Holmes, 1 Met. 288 ; Hutchinson v. Gurley, 8 Allen, 23. 

W. Gaston, for the respondent. No notice is required by 
statute, in cases like this. The reasons of the law and usage 
both require parties in interest to keep themselves informed as 
to the decree of the court. In this case, they were guilty of 
negligence in suffering so long a time to elapse without seeking 
information. The executor, who by law represents the estate, 
was informed of the decree. Burghardt v. Owen, 13 Gray, 300. 
Jenney v. Wilcox, 9 Allen, 248. Waltham Bank v. Wright, 8 Al- 
len, 121. The petitioners were also in default in suffering so 
long a time to elapse after being informed of the decree, before 
filing this petition. See Kent v. Dunham, 14 Gray, 279. The 
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judge has not found that the petitioners omitted to claim their 
appeal without default on their part; and therefore no question 


_ of law arises on this report; and on questions of fact no appeal 


lies. Higbee v. Bacon, 11 Pick. 423. 


Gray, J. Under the system established by statute in 1859, 
regulating the practice of this court in matters of equity and of 
probate, a party aggrieved by any order or decree of a single 
judge in an equity or probate cause has the right of appeal to 


the full court, upon law and fact. St. 1859, c. 237, §§ 2, 4, 6; 


Butv0,§ 0d. Gen. Sts. c. 113, §§ 8, 10, 14, 21; c. 117, § 14. 
By arule made by this court, in the exercise of the power con- 
ferred by St. 1859, c. 196, § 49, and Gen. Sts. c. 113, § 26, he 
cannot indeed have all the evidence reported, unless he had pre- 
viously moved for the appointment of a commissioner to take it. 
34th Rule in Chancery, 14 Gray, 359. But the report of the 
judge before whom this petition was heard, according to the 
usual and convenient practice in cases in which the judge is in- 
formed that an appeal is to be taken, states the facts on which 
his decree was based. All inferences of fact, and questions of 
discretion, as well as of strict law, involved in that decree, are 
therefore now before us for revision. ‘The case of Higbee v. 
Bacon, 11 Pick. 423, cited for the appellee, was decided before 
the statutes of the Commonwealth had made any distinction in 
this respect between our equity or probate jurisdiction and 
our jurisdiction at common law. 

* The allowance which the judge of probate is authorized to 
make to a widow out of the personal estate of her husband is 
principally intended for the present support. of herself and her 
family, if any, while the estate is in process of settlement, and 
is usually moderate in amount, and made by the judge of pro- 
bate in a summary manner soon after her husband’s death. 
Washburn v. Washburn, 10 Pick. 375. Adams v. Adams, 10 Met. 
171. Hale v. Hale, 1 Gray, 522. Williams v. Williams, 5 Gray, 
20. Drew v. Gordon, ante, 122. No notice of the application 
of a widow for an allowance is required by statute, except upon 
a grant of special administration; and the practice of the pro- 
bate courts in the different counties has not been uniform upon 
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this subject; although the better practice no doubt is not to 
make an allowance of any unusual amount without notice to 
all parties interested. In many cases, notice to the executor is 
sufficient to protect the interests of all concerned. The express 
requirement of notice to all parties interested, in the Sé. of 1859, 
c. 143, repealed in the Gen. Sts. c. 94, § 9, upon a petition for 
an allowance to a widow on the appointment of a special ad- 
ministrator pending a suit concerning the probaie of a will, is 
strong evidence that the legislature did not consider or intend 
that notice should be essential in ordinary cases, as to which the 
statutes are silent. 

The reasons for not making notice an absolute prerequisite td 
the validity of an allowance also excuse the parties interested in 
the estate from closely watching the action of the probate court 
in the matter. The children and creditors of the deceased may 
be perfectly willing that any reasonable sum should be allowed, 
and may yet well suppose that no extravagant allowance will 
be made without notice to them, or at least until the condition 
of the estate is fully understood. Upon further deliberation, we 
are all satisfied that at the hearing of this petition the petition- 
ers were held to too strict a rule of diligence. If the widow 
had caused notice to be given to them of her application to the 
judge of probate, the case would have stood differently. One 
of the petitioners was not in fact informed of the allowance until 
jess than thirty days before they filed this petition, and all of 
them may have inferred from the information obtained from the 
judge of probate that they were without remedy. 

The decree dismissing the petition must therefore be reversed, 
and the petition stand for further hearing upon the question 
whether justice requires a revision of the case. 
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INHABITANTS OF FRANKLIN vs. Pootius Fisk. 


The owner of land which adjoins a highway may lawfully do any acts upon his own land 
to prevent surface water from coming thereon from the highway; and may stop up the 
mouth of a culvert built by the selectmen across the highway, for the purpose of conduct- 
ing such surface water upon his land, providing he can do so without exceeding the limits 
of his own land. 


Bit 1n Equity to restrain the defendant from obstructing a 
culvert built by the plaintiffs across a highway in Franklin. 

At the hearing in this court, before Gray, J., it appeared that 
the highway was laid out more than forty years ago, and led up 
a steep hillside, over which large quantities of surface water 
flowed. ‘This water had usually flowed down on the upper side 
of the highway ; but finally the plaintiffs built a stone culvert 
across the highway, extending to the inside of the wall between 
the highway and the defendant’s land, a portion of the wall 
having been removed for this purpose; and dug a slight trench 
from the mouth of the culvert two or three feet into the defend- 
ant’s land, to carry off the water. The defendant protested 
against this work at the time it was done, and has twice filled 
up this trench, and made a dam on his own land at the end of 
the culvert, and stopped up so much of the culvert as was under 
his wall, and thereby prevented much of the surface water from 
flowing through the culvert and caused it to flow over the high- 
way and injure the travelled road. 

The case was reserved for the determination of the whole 
court. 

N. F. Safford, for the plaintiffs. 

A. Churchill, for the defendant. 

Cuapman, J. When highways are established, they are located 
by the public authorities with exactness, and the easement of 
the public, which consists of the right to make them safe and 
convenient for travellers, and to use them for public travel, does 
not extend beyond the limits of the location. A surveyor of 
highways who fells a tree upon the adjoining land, eatra viam, 
is a trespasser. Elder v. Bemis, 2 Met. 599. Neither his office 
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nor the existence of the highway gives him any authority to 
meddle with the land outside the limits of the highway. The 
case of Bubcock v. Western Railroad, 9 Met. 553, which is cited 
for the plaintiffs, is not applicable to the present case. It relates 
to a right under a railroad charter, and a grant by the land owner 
to the corporation. 

As against an adjoining owner of the fee, the defendant 
would have had a right to raise the surface of his land or build 
a structure upon it so high as to prevent any surface water from 
coming upon it from the adjoining land. Gannon v. Hargadon, 
10 Allen, 106. The public have no greater right to restrain him 
in the use of his land than they would have had if they had 
been absolute owners of the land included in the highway. 
They may raise the level of their travelled path, and do not vio- 
late his rights if the effect of their act is to cause the surface 
water to flow upon his land. And he may also raise his land, 
or may erect upon it a building or other structure which shall 


prevent this effect, without violating their rights. Parks v. New- — 


buryport, 10 Gray, 28. Flagg v. Worcester,13 Gray, 601. Dick- 
inson Vv. Worcester, '7 Allen, 19. 

The right of adjoining proprietors to erect structures upon 
their land up to the line of the highway is exercised everywhere ; 
and the defendant has the same rights in this respect as if his 
land were in the midst of a village or city. If by legal acts, 
done upon his own land, he has prevented the water from -pass- 
ing off from the highway through the plaintiffs’ culvert, their 
only remedy is to dispose of their surface water in some other 
way. Bill dismissed, with costs. 
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Martua E. Wa es vs. NatuanreEL W. CorFin. 


If land is conveyed to a husband and wife jointly, and she joins in a conveyance thereof 
' by him, in token of her release of dower “and of her free consent thereto,” without being 


_ named in the granting part of the deed, this will not defeat her estate in the land if she 


survives her husband, or preclude her from asserting her title thereto after his death. 


Writ oF ENTRY to recover a parcel of land in Dorchester. 
Plea, nul disseisin, with a specification denying the demandant’s 
title, and claiming title in the tenant; and claiming also an al- 
lowance for improvements. In the superior court, judgment 
was rendered for the demandant, upon agreed facts, which are 
sufficiently stated in the opinion; and the tenant appealed to 
this court. 

W. Colburn, for the tenant. The conveyance, upon which the 
demandant’s title rests, to the demandant and her husband, in 
the lifetime of the latter, although, under Rev. Sts. c. 59, c. 11, 
it must probably be construed as passing to them an estate in 
joint tenancy, did not make them tenants in entirety. ‘The mod- 
ern policy of the law is to abolish all estates in joint tenancy, ex- 
cept where it is obviously policy to retain such estates. ‘T’here 
is more reason for abolishing tenancy in entirety, than simple 
joint tenancy ; and the Rev. Sts. c. 59,§ 11, seem to hold the 
estate of husband and wife as a simple joint tenancy. ‘The 
doctrine of tenancy in entirety is technical and fanciful. See 
Whittlesey v. Fuller, 11 Conn. 337; Sergeant v. Steinberger, 2 
Ohio, 305; Wilson v. Fleming, 13 Ohio, 68; Green v. King, 2 
W. Bi. 1211; 2 Story on Kq. § 1368; Cruise Dig. (Greenl. ed.) 
tit. xvili. c. 1, §) 45, 50. If the husband and wife were simply 
joint tenants, the conveyance by the husband severed the ten- 
ancy. Cruise Dig. tit. xviil. c. 2, §§ 8,10. Shaw v. Hearsey, 
Oo Mass..521. The deed of one of two joint tenants, the other 
joining only in the attestation clause, passes the whole estate. 
Lithgow v. Kavenagh, 9 Mass. 161, 171. Even if they were 
tenants in entirety, the husband could convey with his wife’s as- 
sent. 2 Bl. Com. 182. It would not be necessary for her to 
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join in the granting part of the deed. Lithgow v. Kavenagh, 
above cited. ‘The entire fee is, in such case, in each tenant. 
And her signing the deed to Manley, in token of her free con- 
sent thereto, must be construed to have had some purpose; and 
that could only be, to release all her right in the premises. Hills 
v. Bearse, 9 Allen, 403. After joining in so many deeds, she is 
estopped to claim the estate. See 1 Greenl. Ev. §§ 22-25. 1 
Story on Eq. § 385. 

C. P. Hinds, for the demandant. 

We ts, J. The land in suit has been the subject of a great 
number and variety of instruments of conveyance. Omitting 
such as are not essential to the presentation of the questions of 
law involved in the case, there remain, 

1. In 1837, a conveyance to Amasa Wales and his wife, who 
is the demandant in this case, her husband having deceased. 

2. In 1838, a mortgage by Amasa Wales for $1500, in which 
his wife joins only for release of dower. 

3. In 1839, a conveyance by Amasa Wales, by quitclaim 
deed, without the signature of his wife. 

4, In 1842, the purchaser of both these interests conveyed by 
warranty deed to Thomas Noble. Amasa Wales and his wife 
both executed and acknowledged this deed with the grantor, 
under the following attesting clause: “In witness whereof I, 
the said Ann Wales, together with Amasa Wales and his wife, 
Martha EK. Wales, of said Dorchester, who hereby release all 
right and possibility of dower of the said Martha in the said 
premises, have hereunto set our hands and seals.’ 

5. In 1845, whatever title Noble thus acquired came back, by 
an adininistrator’s deed, to Amasa Wales. 

6. ‘The same year, Amasa Wales made a mortgage for $2500 
to one Manley, in the execution of which his wife joins, “in 
token of her relinquishment of all right of dower in the prem- 
ises, and of her free consent thereto.” 

7. In 1846, Amasa Wales conveyed by warranty deed, with 
release of dower by his wife in the usual form, to one Cheever, 
subject to the above mortgage as part of the consideration, and 
also another mortgage, which raises no question different from 
those raised by the other deeds. 
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8. In 1850, Manley assigned his mortgage to Cheever. 

9. In 1851, Cheever conveyed with full warranty. 

10. In 1854, May Ist, Coffin, the defendant, acquired Chee- 
ver’s title. 

11. In 1854, May 24th, Cheever discharged “ all his interest 
in” the Manley mortgage, “in consideration of payment by 
N. W. Coffin.” 

By common law, a deed or devise to husband and wife cre- 
ates one indivisible estate in them both and the survivor of 
them ; not because of their supposed incapacity to hold in moi- 
eties, but because, such being presumed to be the intention of 
the parties, the law holds the estate to be limited accordingly. 
As a result of this quality of their tenure, the husband cannot 
destroy the joint tenancy, nor make any conveyance which shail 
defeat the title of the wife, in case she survives him. Shaw v. 
Hearsey, 5 Mass. 521. The entire estate vests in each, and no 
conveyance can be made which will be good against the wife, 
unless made in such form as would pass her title in lands which 
are vested in herself alone. 

It is urged that this doctrine is not in accordance with the 
modern policy of the law, and should be made to give way 
to judicial construction. But the statute which declares ten- 
ancy in common to be the presumed form of tenure by two or 
More persons expressly saves the common law tenure of hus- 
band and wife from that construction. It is not therefore a 
matter of mere precedent and judicial construction, but the stat- 
ute has added its sanction to the doctrine of the common law, 
as declared by the courts. Rev. Sts. c. 59, §§ 10, 11. 

The several conveyances by Amasa Wales, therefore, did not 
of themselves operate to sever the joint tenancy, nor to deprive 
his wife of her rights, as survivor, to the whole estate. 

We must next consider the effect of her joining in the execu- 
tion of several of the deeds. In the 2d, 4th and 7th deeds, as 
above recited, she declares her purpose, in joining, to be to re- 
lease dower. Her signature, seal and acknowledgment, without 
any words in the deed declaring or restricting the purpose, are 
held to be inoperative for any purpose. Melvin v. Proprietors of 
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Locks and Canals, 16 Pick. 137. Greenough v. Turner, 11 Gray, 
332. The fact therefore that, as a release of dower, it was en- 
tirely nugatory, inasmuch as she could have no dower in such 
an estate, does not require that it should be construed to have 
an effect beyond what is declared. From all the transactions it 
is to be inferred that the husband supposed the entire estate was 
in him so that he could convey the whole; and the various at- 
tempts to release dower of the wife are explained by this suppo- 
sition. In fills v. Bearse, 9 Allen, 403, there was no such 
ground of explanation for the signature of the husband; and 
besides, in that case the “assent” only of the husband was ne- 
cessary to be attested by his signature, in order to give validity 
to the wife’s deed of her separate estate. This brings us to the 
sixth in order of the conveyances, being the mortgage from 
Amasa Wales to Manley, in which his wife joined in token of 
release of dower, “and of her free consent thereto.” Can this 
operate in any way to convey or defeat the estate of the wife in 
the lands? The Rev. Sts. c. 59, § 2, provided that the real estate 
of the wife might be conveyed by the joint deed of the husband 
and wife. This statute was ‘merely declaratory of the law as it 
had previously been held by the courts. And it has been held 
since this statute, as it was before, that both husband and wife 
must appear to be “parties to the efficient and operative parts — 
of the instrument of conveyance.” Her signature “in token ~ 
of ber relinquishment of all her right in the bargained premises,” 
will not convey her title in fee nor bar her from recovering, the 
land. Bruce v. Wood, 1 Met. 542. 

Will the fact that she has joined in so many deeds and mort- 
gages, in which her husband asserted his sole ownership, estop 
her from claiming the estate as her own? If there is no estop- 
pel in one deed, it is difficult to see how it can be made up from 
two or more. No stronger.case for the application of the prin- 
ciple of estoppel by “act im pais” of a married woman could 
be made out than existed in Lowell v. Daniels, 2 Gray, 161. 
But in that case the court adhered firmly to the doctrine that a 
married woman could be devested of her estate only by such a 
conveyance as the statute authorized. 
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We come therefore to the conclusion that the plaintiff, by the 
terms and effect of the deed to herself and her husband in 1837, 
became, upon his decease, the sole owner of the land; that she 
has not been devested of that estate by any conveyance, release 
or estoppel, which is valid and binding in law upon her; and 
that consequently she is entitled to recover the land in this 
action. 

According to the agreement of parties, the case must stand 
for the adjustment of all questions as to mesne profits since the 
death of Amasa Wales, value of the improvements, and of the 
land without the improvements, and such further proceedings as 
may result therefrom. 


Wiuuram C. Leronarp vs. Joun V. Rossins & others. 


An indebtedness from one partner to his firm, which upon a settlement of the partnership 
affairs is assigned to another partner, is a good consideration for a promissory note from 
the former to the latter: and it is immaterial that such indebtedness was included under 
the head of “ bills receivable”? and that the other partners did not know who the debtor 
was. 

If an action is brought against several defendants on several promissory notes, and the jury 
find a verdict against all of the defendants on some of the notes, and against only one of 
the defendants upon one of the notes, separate judgments according to the finding of the 
jury cannot be entered, but the plaintiff may elect whether he will take judgment against 

_ all of the defendants for the amount of the notes on which they have been found jointly 
liable, or against only one of the defendants for the amount of the note on which he alone 
has been found liable; and he may amend his declaration accordingly, upon paying costs 
on those counts of his declaration which he elects to strike out. 


Contract upon three promissory notes made in the name of 
Robbins & Pomeroy by John V. Robbins, one of the partners. 

At the trial in this court, before Gray, J., it appeared that the 
plaintiff and defendants were formerly partners under the firm 
of W. C. Leonard & Co., and during the existence of that part- 
nership, on the 4th of December 1858, Robbins gave to the firm 
an order for the delivery of goods to the amount of $800 to 
third persons, on his account, and the goods were accordingly so 


delivered and charged to Robbins, On the 1st of May 1860 the 
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business of the partnership was closed and a statement of its 
condition rendered by the plaintiff to the other partners, which 
mentioned among the assets “ bills receivable, $2782.38.” ‘This 
item included the charge against Robbins above referred to, and 
other similar charges against him; but the plaintiff did not give 
to his other partners any information as to what particular bills 
receivable he held, and by an agreement with Robbins he never 
informed them that he held any demand against Robbins. On 
closing the partnership of W. C. Leonard & Co. the plaintiff 
took for his own the “ bills receivable, 2782.33.” 

On the 5th of July 1861 John V. Robbins made a note in the 
name of Robbins & Pomeroy, for $512.20, payable to the order 
of the plaintiff in six months after date; and after it had fallen 
due and had not been paid he indorsed the amount of it on the 
_ order of December 4th 1858, in the hands of the plaintiff, in part 
payment thereof, and repeatedly thereafter recognized this note 
as due from himself to the plaintiff. ‘This was one of the notes 
in suit. ‘The evidence was conflicting upon the point whether 
all the affairs of the partnership of W. C. Leonard & Co. had 
been settled. John V. Robbins contended, upon the above facts, 
that there was no consideration for the above note of $512.20, 
as against him; but the judge ruled to the contrary. 

The jury returned a verdict against John V. Robbins only 
upon this note, and against him and the other defendants upon 
the two other notes; and he alleged exceptions. The judge 
reported the case with a provision that if the above ruling was 
sufficiently favorable to John V. Robbins judgment should be 
rendered on the verdict; otherwise the verdict should be amended 
by striking out so much as relates to that note before rendering 
judgment thereon. 

G. M. Hobbs, for John V. Robbins. 

E. Ames, for the plaintiff. 

Gray, J. 1. The court has no doubt thdt the exceptions 
taken at the trial to the instructions to the jury cannot be sus- 
tained. By the proceedings between all the members of the 
firm of W. C. Leonard & Company, stated in the report, 
the debts due t¢ that firm, called “bills receivable” in the 
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correspondence between the partners, which in fact included the 
claim of the firm against John V. Robbins, one of the partners, 
upon the order of December 4th 1858, became the property of 
the plaintiff alone. ‘The fact that the other partners were igno- 
rant that John V. Robbins was the debtor did not affect the 
right of the plaintiff against him after this claim had thus 
become the plaintiff’s property. This right could have been 
enforced in equity, if not at law, and was a sufficient considera- 
tion for his subsequent note. 

2. But it is now argued that judgment cannot be entered on 
the verdict in its present form. Although this point was not 
raised at the trial, and is inconsistent with the terms of the 
report upon which the case was reserved, we have felt bound to 
consider it, for no agreement or assent of parties will enable the 
court to render a judgment which the law does not warrant. 

At common law, the objection to such a judgment was two- 
fold. Causes of action against two or more defendants jointly 
and against one of them severally, could not be joined in the 
same declaration. 1 Chit. Pl. (6th ed.) 232. Claremont Bank 
v. Wood, 12 Verm. 255. And in an action of contract against 
two or more jointly, upon a verdict or default against some of 


them only, no judgment could be rendered for the plaintiff, 


because the contract found was not the contract declared on. 


2 Rol. Ab. 707, pl. 49. Tuttle v. Cooper, 10 Pick. 281. Soon 


after the decision of this court in the case last cited, the legis- 
lature passed a statute, which, with occasional modifications, has 
since continued in force, authorizing the plaintiff in an aetion 
of contract against two or more defendants, to take judgment 
against those, though less than all sued, who should appear upon 
the trial to be liable. St. 1834, c. 189. Goodnow v. Smith, 18 
Pick. 414. Rev. Sts. c. 100, §§ 6, 7. Hathaway v. Crocker, 
7 Met. 268. St. 1851, ¢. 255. Wiggin v. Lewis, 12 Cush. 486. 
The existing statute provisions on the subject, upon which the 
plaintiff relies, are as follows: “In any action, founded on a 
contract express or implied, in which there is more than one 
defendant, the plaintiff shall be entitled to judgment against 
such defendants as are defaulted, and against those who upon 
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trial are found liable on the contract declared on, notwithstand- 
ing it is found that all the defendants are not jointly liable 
thereon. In such action, when any defendants are defaulted, 
and upon trial any of the others are found liable, the court shall 
render judgment both against those defendants defaulted and 
those found liable for the debt or damages, with costs to the 
time of the default, and against those who defend, for all costs 
accruing after the default; and shall issue separate executions 
on such judgment.” Gen. Sts. c. 133, §) 5, 6. 

These statutes have not authorized the joinder in one action 
of one count on a joint contract of all the defendants, and an- 
other count on a separate contract of one of them; or allowed - 
judgment or execution against one defendant for one debt, and — 
against the other defendants or all the defendants for a different 
debt. If they had, a plaintiff might join in one action against 
two defendants counts upon two contracts, alleging them to be 
joint, one of which was in fact made by each severally ; and 
recover judgment against each defendant upon his several con- 
tract, with which the other defendant had nothing to do. These 
statutes were intended to enable the plaintiff to recover one 
judgment upon one contract against such of the defendants as 
should appear to be actually liable thereon, but not different — 
judgments in one action upon independent contracts which by 
the rules of the common law could not be joined in one action. 
In other words, they have cured the objection of variance in the 
proof of the parties contracting, but have not touched that of 
misjeinder of causes of action in the declaration. The only 
case in which our statutes have so far modified the common law 
as to allow several judgments upon different contracts in one 
action is where they all arise out of one written instrument, as 
upon one bill of exchange or promissory note. Gen. Sts. c. 129, 
§4. The difficulty in this case has been occasioned by the 
plaintiff’s suing in one action upon three promissory notes 
which have proved to be entirely distinct in their nature, one 
note being the several contract of one of the defendants, and 
the others the joint contracts of all. If the declaration had ~ 
stated the contracts as they have -been found by the jury, it 
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would have been bad upon demurrer, and must have been 
amended by striking out either the count on the several con- 
tract, or those on the joint contracts. As the misjoinder in this 
case did not appear upon the record until the return of the ver- 
dict, it may be taken advantage of at this stage. The plaintiff 
may therefore amend his declaration as he may elect, either by 
striking out the counts upon the joint notes, and paying costs 
to those defendants against whom a verdict was returned on 
those notes only; or by striking out the count upon the note on 
which John V. Robbins alone has been found liable; and ac- 
cording to his election the verdict may be amended so as to- 
stand for the plaintiff on the count or counts which he elects to 
retain. and Judgment rendered thereon, with costs. 


THe PresipENT, Directors anpD Company OF THE Bank OF 
Bricguton vs. Cuarues ‘I’. Russe. 


If the defendant dies, in an action the cause of which by law survives, there is no statute 
of limitations which fixes the time within which the administrator of his estate shall be 
cited in to defend the same. 


Contract upon a bond in the penal sum of $20,000, executed 
by Robert *‘N. Woodworth as principal, and Daniel Sanderson, 
of whose estate the defendant was administrator, and nine other 
persons, as sureties, with condition for the faithful performance 
by said Woodworth of the duties of cashier of the plaintiffs’ 
bank. The sureties were liable severally, in the sum of $2000 
each. The bond was the same one sued upon in Bank of 
Brighton v. Smith, 5 Allen, 413; S. C. 12 Allen, 243. 

The following facts were agreed in the superior court: The 
action was originally brought against Sanderson, who died in 
July 1863, and the defendant was appointed administrator of his 
estate, and gave bond and notice of his appointment according 
to the provisions of the statute. Sanderson’s death was first 
suggested of record in the action in September 1866, more than 
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two years after the date of the defendant’s bond as adminis- 
trator, and a summons to the defendant was duly issued and 
served, and he appeared and objected that the action could not 
be maintained against him by reason of the lapse of time. 

Before Sanderson’s death it had been orally agreed between 
his and the plaintiffs’ counsel that this action should be contin- 
ued to abide the result of an action then pending against another 
surety on the same bond. This agreement was assented to by 
the plaintiffs and Sanderson; and judgment for the plaintiffs 
was entered in that action in June 1866. After Sanderson’s 
death, the defendant, as administrator of his estate, had frequent 
interviews with officers of the plaintiffs, at which the progress 
of the suit was discussed, and the defendant at all times ad- 
mitted that he knew of the pendency of this action, and that 
the decision of the other action would determine his liability 
therein. He has assets in his hands sufficient to pay any judg- 
ment that may be rendered in this action, and has not settled his 
accounts as administrator. Sanderson’s counsel were the same 
as those in the other action, and were consulted by the defend- 
ant in regard to the progress of the other action more than two 
years after his appointment. Certain other facts were also 
agreed showing the understanding of the defendant and of the 
heirs of Sanderson that this suit was to abide’ the result in the 
other. 

‘Upon these facts, judgment was rendered for the plaintiffs, 
for $2000 and interest, and the defendant appealed to this court. 

J. G. Abbott, for the defendant. 

B. F. Thomas 5 G. A. Somerby, for the plaintiffs. 

Hoar, J. The plaintiffs are entitled to judgment upon the 
facts agreed. ‘The defendant relies upon the special limitation 
of actions against executors and administrators, which is as fol- 
lows: “ No executor or administrator, after having given notice 
of his appointment as provided in section one, shall be held to 
answer to the suit of any creditor of the deceased, unless it is 
commenced within two years from the time of his giving bond 
as aforesaid, except in the cases hereinafter mentioned.” Gen. 
Sts. c.97,§ 5. The exceptions are not material to the point in 
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controversy. This action was brought against the defendant’s 
intestate, who died while it was pending. ‘The death was sug- 
gested upon the record; and, the administrator not appearing 
voluntarily to take upon him the defence of the suit, a citation 
was issued by order of the court, but not until after two years 
from the time of his giving bond. He appeared in obedience to 


_ the citation, and pleaded the statute of limitation above cited. 


The question, then, is this: When was this suit commenced 
within the meaning of the statute? If, as the defendant con- 
tends, it was not commenced until the citation issued, his plea 
is valid. But we are of opinion that such is not the true con- 
struction of the statute provisions relating to the subject. By 
Gen. Sts. c. 127, § 5, it is provided that when, in personal ac- 
tions, the cause of which survives, the sole plaintiff or defendant 
dies after the commencement of the action at any time before 


final judgment, the action may proceed and be prosecuted by 


or against the surviving party, and the executors or administra- 
tors of the deceased party, in the manner thereinafter provided. 
Section 6 provides that the executor or administrator may, at 
the same term at which the death is suggested on the record, or 
within such further time as the court shall allow, appear and 
take upon himself the prosecution or defence of the suit; and 
that it shall be thenceforth conducted in. the same manner as if 
it had been originally commenced by or against the same exec- 
utor or administrator. Sections 7, 8,9 and 10 contain provis- 
ions for the citation of the executor or administrator, if he does 
not voluntarily appear, and for a judgment against him if he 
fails to appear on the return of the citation, or within such 
further time as the court may allow. 

We can find in these provisions no sufficient reason for hold- 
ing that the citation of the administrator, or his voluntary ap- 
pearance, is to be regarded as the commencement of the action, 
so far as he is concerned. It is the action, and not merely the 
cause of action, which survives. The action is to proceed as if 
it had been commenced when the administrator appears, and 
judgment is to be rendered as if it had then been commenced ; 
but this very phraseology shows that it is not considered as 
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being then commenced. The rights which have been secured by 
the previous beginning or prosecution of the action are not lost. 
Thus if an action has been tried, and a verdict rendered, and the 
suit is pending upon exceptions, the death of one of the parties 
does not give his administrator the right to try it over again. 
He must prosecute or defend it in the condition in which he 
finds it. So the provision of Gen. Sts. c. 97, § 16, that no exec- 
utor or administrator shall be held to answer to the suit of a 
creditor of the deceased, if commenced within one year after his 
giving bond, would have no application to an action which sur- 
vives. Nor would it be contended, we suppose, that the ordinary 
statutes of limitation could be pleaded by or against an admin- 
istrator who should be cited in, except as they would have been 
available for or against his intestate at the commencement of 
the suit by or against him. The same rule would apply in the 
case of a set-off. 

The only decisions upon which the defendant relies as an 
authority for the position which he assumes are the cases of 
McLellan v. Lunt, 14 Maine, 254, and Pettengill v. Patterson, 39 
Maine, 498. Those cases decided that a scire facias against an 
administrator, though for some purposes a continuance of the 
former action, was a suit within the meaning of the statute of 
Maine limiting the time of bringing suits against administrators. 
In the earlier case the court seemed to regard it as a doubtful 
question, but we do not think it necessary to question the cor- 
rectness of the decision. It has some analogy to an action of 
debt on a judgment, which would be a new suit for all purposes. 
But the distinction between those cases and that which is now 
before us is easily recognized. The scire facias is brought to 
revive a judgment. The original suit has once reached its ordi- 
nary termination, and is no longer pending in court. The scire 
facias is not the same action, though it springs from and grows 
out of it. But here the action itself was commenced against 
the intestate; has not been abated or otherwise discontinued ; 
was pending when the administrator appeared in it; and no 
judgment had been rendered in it. 

The argument of the counsel for the defendant, founded upon 
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inconvenience arising from the lapse of time before the ad- 
istrator was cited to appear, is fully met by the consideration 
the court have full power to fix the time within which the 
ation shall issue; and that it is their duty to see that no em- 
barrassment in the settlement of the estate shall occur from 
laches or unnecessary delay. The facts now disclosed are abun- 
ntly sufficient to show that this defendant has suffered no 
Injury by delay; but that on the contrary it has occurred with 
his is full knowledge and concurrence. 

al Judgment for the plaintiffs. 
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Jonatuan W. Exuis vs. American TELEGRAPH CoMPANY. 


In this commonwealth, telegraph companies may limit the measure of their liability to 
damages for errors in the transmission of messages, by reasonable rules and regulations, 
brought home to the knowledge of the parties interested therein. 

If a message is received by a telegraph company for transmission from one point to another 
in this commonwealth, written upon a blank which contains, as a part of the terms and 
conditions upon which all messages are received by them for transmission, a statement that 
every important message should be repeated, by being sent back from the station at which 
it is to be received to the station from which it is originally sent, for which repetition half 
the usual price will be charged, and that they will not be responsible for any error in the 
transmission of any unrepeated message beyond the amount paid for sending the same, 
unless a special agreement for insuring the same be made in writing, and if an error occurs 
in transmitting the same, and the same is not asked to be repeated, and the message as 
erroneously transmitted is written upon a blank containing the same terms and conditions 
above referred to, and in that form is delivered to the person to whom it is addressed, such 
person so receiving the same cannot maintain an action against the company to recover 
greater damages than the amount paid for sending the same, without some further proof 
of carelessness or negligence on their part than that resulting simply from the error. 
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Tort against a telegraph company alleged to be “ a corpora- 
tion established by law and having a place of business in New 
Bedford,” to recover damages resulting from an error in the 
transmission of a message from Boston to the plaintiff in New 
Bedford. 

At the trial in the superior court, before Ames, J., it appeared 
that the message was offered to the defendants by H. T. Meserve 
upon a printed blank, and was in the following form: 

“ American Telegraph Company. ‘Terms and conditions on 
which this and all messages are received by this company for 
transmission. In order to guard against and correct as much as 
_ possible some of the errors arising from atmospheric and other 
causes appertaining to telegraphy, every important message 
should be repeated, by being sent back from the station at 
which it is to be received to the station from which it is orig- 
inally sent. Half the usual price will be charged for repeating 
_ the message, and while this company in good faith will endeavor 
_ to send messages correctly and promptly, it will not be respon- 
sible for errors or delays in the transmission or delivery, nor for 
the non-delivery of repeated messages, beyond two hundred 
_ times the sum paid for sending the message, unless a special 
agreement for insurance be made in writing, and the amount of 
risk specified on this agreement, and paid for at the time of send- 

‘ing the message. Nor will the company be responsible for any 
_ error or delay in the transmission or delivery, or for the non- 
delivery of any unrepeated message, beyond the amount paid 
for sending the same, unless in like manner specially insured, 
and amount of risk stated hereon, and paid for at the time. No 
liability is assumed for errors in cipher or obscurely written mes- 
sages; nor is any liability assumed by this company for any 
error or neglect by any other company over whose lines this 
message may be sent to reach its destination, and this company 
is hereby made the agent of the sender of this message to for- 
ward it over the lines extending beyond those of this company. 
No agent or employee is allowed to vary these terms, or make 
any other or verbal agreement, nor any promise as to the time 
of performance, and no one but a superintendent is authorized 


t 
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to make a special agreement for insurance. ‘These terms apply 
through the whole course of this message on all lines by which 
it may be transmitted. E.'S. Sanford, President. Cambridge 
Livingston, Secretary. 145 Broadway, N. Y. 

“ Boston, Dec. 29, 1864. Send the following message subject 
to the above conditions. To J. W. Ellis, New Bedford. City 
Cambridge ten (10) men one hundred twenty-five dollars. H. T. 
Meserve.” 

Meserve paid only the ordinary rate for the transmission, with- 
out anything additional for repetition, or for insurance of its 
correct transmission. The message as delivered to the plaintiff 
was written upon a similar printed form, and the body of the 
message, as delivered, was as follows: “ City Cambridge ten 
(10) men one hundred seventy-five (175) dollars.” There was 
no evidence of carelessness or negligence, except the error in the 
sum, which was made by some agent of the company in trans- 
mission. 

The defendants requested the court to instruct the jury that 
on these facts they were not liable. But the judge ruled that, 
notwithstanding the terms and conditions set forth in the printed 
heading of the message, the defendants were bound in transmit- 
ting the message to make use of ordinary care, attention and 
skill, and were liable for damages arising from inattention or 
carelessness in such transmission, either to the sender, or to the 
receiver, according to the nature of their respective interests in 
the message; that if the sender had no interest in the message, 
or sustained no loss by its failure to be sent correctly, then the 
defendants would be liable to the plaintiff, as the receiver of the 
message, for any damage or loss sustained by him directly re- 
sulting from inattention or want of ordinary care and skill on 
their part, and not produced by any unexpected or unforeseen 
accident; and that the fact that the message as delivered for 
transmission was an offer of $125 per man, and was actually 
delivered as an offer of $175 per man, was prima facie evidence 
of want of ordinary care, attention and skill on the part of the 
defendants. 

The jury returned a verdict for the plaintiff, with $40 dam- 
ages; and the defendants alleged exceptions. 
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G. Marston § L. T. Willcox, for the defendants, in addition 
to some of the cases cited in the opinion, cited, as relating to 
telegraph companies, Camp v. Western Union Telegraph Co. 
6 Amer. Law Reg. 443; S. C. Ib. 734. 

T. M. Stetson, for the plaintiff. The party damaged by the 
delivery to him of an untrue and deceptive message, the untruth 
of which is caused by the company’s carelessness, has an action 
for the tort. New York & Washington Telegraph Co. v. Dry- 
burg, 39 Penn. State R. 298. The plaintiff does not bring an 
action of contract; but the defendants have done to him some- 
thing which has injured him. He has been deceived, to his 
injury, by the defendants. Suppose he received a despatch from 
Chicago, saying, “ Come on at once;” and went accordingly ; 
and on arriving there found either that the message as delivered 
to the company was, “Do not come on at once,” or that no 
message at all had been delivered to them. 

The plaintiff’s rights do not depend on whether the sender 
was injured. The plaintiff has nothing to do with the terms of 
the contract between Meserve and the defendants. ‘Those are 
the terms on which messages are “received.” The defendants 
provide for a contract of insurance, which no one but a super- 
intendent can make; and there are no superintendents known 


in this state. ‘The plaintiff did not know whether this was a 


a repeated message or not. It was delivered to him as a dupli- 
cate of the message received by the defendants. If they in- 
tended the printed terms and conditions on which messages are 
“received ” by them to operate as a notice to the plaintiff, they 
should have said so. But they said nothing of the kind. The 
defendants were public common carriers of messages. Parks v. 


Alta California Telegraph Co. 13 California, 422. 


There is no such thing as taking pay to insure one’s own ordi- 
nary care. Special agreements do not relieve against one’s own 
negligence. This is familiar law. In this case, a great error was 
made in the words, and no attempt was made by the company 
to show that it was due to atmospheric or chemical agencies. 

Bicetow, C.J. These exceptions open an inquiry into the 
nature and extent of the duties and liabilities which are assumed 
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by those who are engaged in carrying on the business within 
this commonwealth of sending messages by means of the elec- 
tric telegraph. It appears to have been taken for granted at the 
trial of the case, as it certainly was in the arguments of learned 
counsel at the bar of this court, that the rights of the parties 
were to be determined solely by having recourse to the rules and 
principles of the common law. This we think is an error. We 
entertain no doubt that these would have been found fully ade- 
quate to the satisfactory solution of the various questions to 
which the pursuit of this novel branch of human skill and indus- 
try will in the course of time necessarily give rise. But the 
legislature of this commonwealth have not deemed it wise or 
expedient to leave to the slow progress of judicial determination 
ihe regulation of a business on which so many of the daily 
transactions of life, involving the most important rights and in- 
terests, are made to depend. By Gen. Sts. c. 64, provisions are 
made by which the general powers of “ telegraph companies” 
are limited and defined, and their duties to a certain extent are 
prescribed and regulated. By § 13 of ‘that chapter it is enacted 
that “owners and associations engaged in the business of tele- 
graphing for the public by electricity, although not incorporated, 
shall be subject to the liabilities and governed by the provisions 
of this chapter, in the same manner as corporations.” The de- 
fendants being a foreign corporation, established under the laws 
of another state, they likewise clearly come within the purview 
of this enactment. The true construction of the provision is, 
that owners of lines of telegraph not incorporated by the laws 
of this state, but transacting business within it, whether incor- 
porated elsewhere or not, are to be subject to the same duties 
and liabilities as domestic corporations. It certainly could not 
have been the intention of the legislature, while prescribing the 
powers, rights and duties of individuals, and of corporations 
established under the laws of this state, in the management and 
control of a particular kind of business carried on here, to leave 
the door open to foreign corporations to conduct the same kind 
of business within the Commonwealth without any restriction 
or limitation, and subject to no requirements by which to secure 
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a faithful and honest performance of the service which they 
undertake to render to the public. Any doubt, however, con- 
cerning the interpretation of the above cited provision of the 
statute is set at rest by a recurrence to the previously existing 
statute on the subject, of which Gen. Sts. c. 64 is a substantial 
reenactment, with such changes only as the commissioners on 
the revision of the statutes deemed necessary for the sake of 
brevity and comprehensiveness. By Sf. 1849, c. 93, it was pro- 
vided that “ every owner or association engaged in telegraphing 
for the public, by electricity, in this state” should be subject to 
the same duties, restrictions and liabilities as companies incor- 
porated within the Commonwealth. This langnage is broad 
enough, and was manifestly intended to include all persons and 
bodies corporate of every description engaged in the business 
of transmitting messages by telegraph in this state. There can 
be no doubt, therefore, that foreign corporations of this class 
are put on the same footing, as to their rights, privileges and . 
responsibilities, as domestic corporations chartered for similar 
purposes. 

We are then to look into the provisions of the statute to 
ascertain how far they regulate and control the relative rights 
and liabilities of the parties to this suit. The only important 
clause bearing on the questions saved by the exceptions is found 
in the tenth section of the chapter of the General Statutes 
already cited. It is in these words: “ Kvery company shall re- 
ceive despatches from and for other telegraph lines, companies 
and associations, and from and for any person; and, on pay- 
ment of the usual charges for transmitting despatches according 
to the regulations of the company, shall transmit the same faith- 
fully and impartially.” ‘The leading feature in this enactment 
is, that it in effect takes the business of conducting and man- 
aging a line of electric telegraph within this commonwealth out 
of the class of ordinary private occupations, and makes it a 
quasi public employment, to be carried on with a view to the 
general benefit and for the accommodation of the community, 
and not merely for private emolument and advantage. Under 
this provision, an owner or manager of such a line becomes to 
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a certain extent a public servant or agent. He is bound, under 
a heavy penalty, to the due and faithful execution of the service 
which he holds himself out as ready to perform. He cannot 
refuse to receive and forward despatches; nor can he select the 
persons for whom he will act. He cannot transmit messages at 


such times or in such order as he may deem expedient. He is 


required to send them for every person who may apply, at a 
usual or uniform tariff or rate, without any undue preference, 
and according to established regulations applicable to all alike. 
There can be no doubt that, in view of the nature of the busi- 
ness, these requisitions are just and expedient. ‘They certainly 
tend to prevent monopoly and exclusive privileges, and to secure 
to the public an equal enjoyment of the benefits arising from 
this new method of intercommunication between distant points. 
In some respects, they assimilate the duties and obligations 
incident to the employment to those which the law attaches to 
that of common carriers. But it is a mistake to say that the 
extent or degree of responsibility is the same. . There is nothing 
in the statute which gives countenance to the suggestion, urged 
by the plaintiff’s counsel, that owners or conductors of tele- 
graphs are bound to warrant or insure the correct transmission 
of the messages which they undertake to send. Nor would it 
be just or reasonable to hold them to such a standard of dili- 
gence. The reasons of policy and expediency on which the rule 
of the common law is founded, which imposes on carriers of 
goods a liability for all losses not caused by the act of God or 
the public enemy, do not apply to the business of transmitting 
messages by means of the electric telegraph. Carriers are in- 
trusted with the manual possession of the property committed 
to their care. While in their custody it is wholly out of the 
control and supervision of its owner. The identity of the article 
which they received with that which they delivered cannot be 
mistaken. By the use of a proper degree of diligence and care, 
such as is necessary to the safety of the goods in their charge, 
they can guard against their loss arising from any cause except 
such as from the nature of things are beyond their control ; 
while the danger of fraud and the opportunity for its practice 
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by those who have the exclusive and absolute custody and con- 
trol of property for carriage render it expedient and necessary 


to hold them to the strictest accountability for its safe trans- 


portation and delivery. 

But the trust reposed in the owner or conductor of a line of 
telegraph is of a very different character. No property is com- 
mitted to his hands. He has no opportunity to violate his trust 
by his own acts of embezzlement, or by his carelessness to suffer 
others by means of larceny or fraud to despoil his bailors of their 
property. Nor can it be at all times in the power of an operator, 
however careful or skilful he may be, to transmit with prompt- 
ness or accuracy the messages committed to him. ‘The unfore- 
seen disarrangement of electrical apparatus; a breach in the 
line of communication at an intermediate point not immediately 
accessible, occasioned by accident or by wantonness or malice ; 
the imperfection necessarily incident to the transmission of signs 
or sounds by electricity, which sometimes renders it difficult if 
not impossible to distinguish between words of like sound or 
orthography, but different signification: these and other similar 
causes, the effect of which the highest degree of care could not 
prevent, make it impracticable to guard against errors and delays 
in sending messages to distant points. ‘To these hindrances and 
embarrassments in the conduct and management of the business 
are to be added the mistakes and misapprehensions which will 
unavoidably take place, however vigilant and careful the oper- 
ator may be, in reading and correctly understanding the mes- 
sages to be sent and in interpreting them at the point of their 
reception, as they are transmitted by the arbitrary signs or 
sounds which are the substitute for the written or spoken words. 
It would be manifestly unreasonable and unjust to annex to a 
business of such a nature the liability of a common carrier, or 
to require that those engaged in it should assume the risk of loss 
and damage arising from causes, the operation of which they 
could neither prevent nor control. 

But although they ought not to be held to such a standard of 
diligence, they are not exempt from all responsibility for a want 
of fidelity and care in the exercise of the employment which 
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they undertake to carry on. There can be no doubt that, in the 
ordinary employments and occupations of life, men are bound 
to the use of due and reasonable care, and are liable for the con- 
sequences of carelessness or negligence in the conduct of their 
business to those sustaining loss or damage thereby. We can 
see no reason why this rule is not applicable to the business of 
transmitting messages by telegraph. But the rule does not op- 
erate so as to prevent parties from prescribing reasonable rules 
and regulations for the management of the business, or estab- 
lishing special stipulations for the performance of service which, 
if made known to those with whom they deal, and directly or 
by implication assented to by them, will operate to abridge their 
general liability at common law, and to protect them from being 
held responsible for unusual or peculiar hazards which are inci- 
dent to particular kinds of business. Of course, a party cannot 
in such way protect himself against the consequences of his own 
fraud or gross negligence, or the fraud or gross negligence of his 
servants or agents. Nor can he escape all liability or responsi- 
bility in the performance of the service or duty which he under- 
takes. But he may to a certain extent, in the mode above 
indicated, limit the extent of his liability, or graduate the amount 
of his compensation, according to the risk which he assumes, as 
well as by the nature of the service which he renders. It is upon 
this ground that it is held that a common carrier, although by the 
rules of law he is an insurer of the property intrusted to him, may 
regulate the extent of his liability by a notice, brought home to 
his employer and assented to by him, either directly or by impli- 
cation. Judson v. Western Railroad, 6 Allen, 486, 490. This 
principle is especially applicable to an employment such as is 
carried on by the defendants, which is in its nature a public one, 
and which the party undertaking it is bound to exercise for every 
one who may seek his services, however onerous or hazardous 
may be the particular duty or labor which he is called on to per- 
form. 

Nor can there be any difficulty or danger in the application 
of this principle, so long as it is kept witbin a proper limit. 
That limit is found by requiring in all cases that the conditions 
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and regulations by which a party seeks to limit his liability in 
the conduct of his business shall be reasonable. Such only, by 
the rules of law, can a party be permitted to prescribe, and to 
none other can those who deal with him be held to yield their 
assent. 

But we need not have recourse to these familiar and well set- 
tled principles of the common law, in order to establish the right 
of the owners and conductors of telegraphs to make rules and 
regulations by which to define and limit their duties and obliga- 
tions in the transaction of the business which they assume to 
earry on. ‘This right is clearly recognized and affirmed by the 
statute already cited. By that, corporations, associations and 
individual owners of lines of telegraph, doing business within 
this commonwealth, are only required to transmit despatches 
“ according to the regulations ” which they may establish. It is 
hardly necessary to say that this provision does not confer the 
right to impose such conditions or restrictions in the mode of 
conducting the business as the self-interest or caprice of owners 
and conductors of telegraphs may dictate ; but only those which 
are reasonable and proper, in view of the nature of the business, 
and the risks and responsibilities which it involves, and the 
necessity of securing to the public due opportunities for a fair 
and reasonable use of the telegraph, as well as of affording due 
protection to the rights of those on whom are imposed the duty 
and burden of conducting the business for public accommoda- 
tion. ‘This is the true interpretation of the statute; any other 
construction would lead to the result that the legislature con- 
ferred a power to establish unreasonable regulations for the con- 
duct of a business of a guasi public nature, a conclusion which 
is manifestly absurd. 

We are then brought to the real question on which the decis- 
ion of this case must depend; and that is, whether the rule on 
which the defendants relied in defence of the plaintiff’s claims is 
a just and reasonable one, such as they had a right to prescribe, 
and by which the plaintiff was bound in the reception of the 
message which they transmitted to him. Upon this point, we 
can entertain no doubt. We are not called on in this case to 
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determine whether all the conditions and stipulations are valid 
and binding which were set forth in the printed paper on which 
the message was written by the sender, and which were also in- 
serted in that on which the message was transcribed at the point 
of its reception, and which was delivered to the plaintiff. The 
sole question here is, whether that portion of the terms and con- 
ditions prescribed by the defendants is reasonable and valid, 
which provides that the defendants will not hold themselves 
responsible for errors and delays in the transmission and delivery 
of messages, unless they are repeated; that is, sent back from 
the station at which they are received to that at which they 
were originally sent, with a payment for such repetition of half 
the usual price for transmission. In view of the risks and uncer- 
tainties attendant on the transmission of messages by means of 
electricity, and the difficulties in the way of guarding against 
errors and delays in the performance of such a service, which 
have been already alluded to, and also of the very extensive lia- 
bility to damages which may be incurred by a failure to deliver 
a message accurately, we think it just and reasonable that the 
conductor of a telegraph should require that additional precau- 
tions should be taken to ascertain the accuracy of the messages 
as received, at the request and expense of the parties interested, 
if they intend to hold him responsible in damages for any mis- 
take which may have taken place in the transmission of the mes- 
sages. ‘There is nothing in this regulation which tends to embar- 
rass or hinder the free use of the telegraph, or to impose on those 
having occasion to transmit or receive messages any onerous or 
-impracticable duty. The repetition of a message may be unim- 
portant. A mistake in its transmission might occasion no seri- 
ous damage or inconvenience to the parties interested. Whether 
it would do so or not would be within the knowledge of the 
sender or receiver, rather than within that of the operator who 
transmitted it. The latter could rarely be expected to know 
what would be the consequences of an error in its transmission. 
It is therefore a most reasonable requisition that it should be left 
to those who know the occasion and the subject of the message, 
and who can best judge of the consequences attendant upon 
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any tnistake in sending it, to determine whether it is of a nature 
to render a repetition necessary to ascertain its accuracy, instead 
of throwing this burden on the owner or conductor of the tele- 
graph, who cannot be supposed to know the effect of a mistake, 
or the consequences in damages of a failure to transmit it cor- 
rectly. 

Nor can we see any good reason why, on similar grounds, it 
would not be a just and proper exercise of the right to establish 
regulations for the conduct of such business to require that per- 
sons transmitting or receiving messages should make known the 
extent and nature of the risk to be assumed by the conductor or 
owner of the telegraph, if, in case of failure to transmit them 
accurately, a pecuniary loss would be involved, for which he 
might be held liable. By no other means could they be cer- 
tain of obtaining a compensation proportionate to the risk to 
be assumed, or an opportunity of exercising unusual diligence 
to protect themselves against the chances of mistake or miscar- 
riage. 

It is mainly for these reasons that we are of opinion that the 
instructions given to the jury at the trial of this case cannot be 
supported. ‘The defendants were entitled to insist on a compli- 
ance with that part of their regulations which required that the 
message should be repeated, and that the extent of the risk 
should be made known to them, if they were to be held to in- 
sure the safe and correct transmission of the message, or, in case 
of failure, to be responsible for all the damages consequent on 
delays or errors. Of this regulation the plaintiff had notice. 
Although he entered into no express contract with the defend- 
ants, and cannot be held to have made any special stipulations 
with them by which he is bound, he did consent to receive at 
their hands a message which he alleges it was their duty to de- 
liver to him. It is on this undertaking by the defendants, and 
for the breach of duty of which he alleges they are guilty, that 
he seeks to hold them in this action. It may, therefore, be a 
sufficient answer to such a claim, that, according to the reason- 
able regulations by which they were governed in the perform- 
ance of their undertaking towards the plaintiff, and of which he 
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had notice, they have committed no breach of duty for which 
they can be held liable to him. 

Besides; it is difficult to see how the plaintiff, who claims 
through the contract entered into by the sender of the message 
with the defendants, which created the duty and obligation rest- 
ing on the defendants, can claim any higher or different degree 
of diligence than that which was stipulated for by the parties to 
the contract. Certainly a derivative or incidental right cannot 
be greater or more extensive than that which attached to the 
principal or source whence such right accrued or was derived. 

It is hardly necessary to say that the question whether the mis- 
take or error in the despatch would have been prevented or cor- 
rected by the repetition of the message, in conformity to the 
regulations established by the defendants, does not appear to 
have arisen at the trial. Whether it would have done so or not 
was a question of fact for the jury. Of course, the defendants 
would be liable for any negligence causing damage, which would 
not have been prevented by a compliance with these rules. 

In the examination of this case we have not derived any great 
aid from the cases cited at the bar. The one on which the 
plaintiff mainly relied, New York & Washington Telegraph Co. 
v. Dryburg, 35 Penn. State R. 298, differs from this in the essen- 
tial particular that it was not proved that the defendant in error 
had any notice or knowledge of the regulations of the company, 
by which their liability was restricted. The best considered 
cases seem to be M’ Andrew v. The Electric Telegraph, 33 Eng. 
Law & Eq. R. 180; Birney v. New York & Washington Tele- 
_graph Co. 18 Nepore 341, and De Rutte v. New York, &c., 
Telegraph Co. 1 Daly, 547. 

The result is, that the exceptions must be sustained, and a 

New trial granted. . 
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* 

If one who has lost goods by theft goes to the house of the person whom he suspects to have 
stolen them, and there, in reply to questions put as to the object of his visit, accuses that 
person of the theft and states the grounds of his accusation, the communication is privi- 
leged, if made in good faith, with the belief that it is true, and without express malice, 
although made in the presence of others, and although it may have been intemperate and 
excessive from excitement. 

It is a question for the court to decide, in the first instance, whether words alleged to have 
been slanderous were privileged by the occasion, assuming them to have been spoken in 
good faith, without malice, and in the belief that they were true; and if so privileged, 
then the plaintiff must show express malice in order to recover. And if there is evidence 
tending to show express malice, that question should be submitted to the jury. 


Tort for slander. The declaration contained two counts, and 
the words set forth as slanderous were as follows: “ You (mean- 
ing the plaintiff) entered our shop and took fifty-eight dollars’ 
worth of goods.” “She (meaning the plaintiff) took the goods 
and has stolen other things before. She stole the goods we 
missed.” “ My wife accuses Josephine of entering her shop 
with a key Monday night, and taking fifty-eight dollars’ worth 
of goods.” “ When we took account of stock, I accused her to 
my wife of taking two hundred dollars’ worth, either in goods 
or money.” “If Ido not (meaning if I do not lose any more 
goods) I shall certainly say it was Josephine; and if I do, I shall 
lay it to her.” “ There has been as good girls as she was, as far 
as I know, accused of stealing, and owned up to it.” “ There 
have been a great number of innocent persons convicted, with- 
out doubt, and you might be.” “ When we took account of 
stock I accused her then to my wife, of taking to the amount 
of two hundred dollars, either in goods or money, and told her 
it was time to discharge Josephine, and go into the front part of 
the shop herself.” 

’ The answer denied the speaking of the words, and set forth, 
amongst other things, that the defendant’s wife was engaged in 
business in Fall River, and he was interested therein with her, 
and the plaintiff had been employed by her in the business, and 
various articles and sums of money had been missed from the 
shop; and, if the defendant spoke the words charged, they were 
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spoken in good faith, without malice, for the sake of public jus- 
tice, in the prosecution of an inquiry into a suspected crime, in 
matters where his interest was concerned, to enable him to pro- 
tect his interest, and in the belief that they were true. 

At the trial in the superior court, before Vose, J., the plaintiff 
introduced evidence tending to prove the speaking of the words 
alleged. ‘The defendant thereupon introduced evidence tending 
to prove that he with his wife kept a milliner’s shop in Fall 
River; that the plaintiff was employed there in 1864; that the 
other persons employed there were his wife and son; that on 
taking an account of stock in July 1864 he discovered a deficit - 
of some two hundred dollars which he could not account for; 
that he afterwards missed more goods; and that he suspected 
the plaintiff and discharged her in December 1864, without in- 
forming her of his suspicions or assigning any reasons except 
that he thought he could do better in his front shop. There was 
also evidence tending to prove that on the night of January 9th 
1865 some person familiar with the premises entered the shop 
and stole about fifty dollars’ worth of goods, of a kind such as 
the plaintiff had expressed a desire for; that on the morning of 
January 10th the defendant reported his loss at the police office 
of the city, and a police officer, without having any warrant, 
went with him to the house of the plaintiff’s mother, where the 
plaintiff lived, and were invited in by the plaintiff, and upon an 
inquiry by the mother what they wanted the defendant answered 
that some one had entered his shop, and he then proceeded to 
use the words charged in the declaration in the presence of the 

plaintiff and her mother and younger sister and the police offi- 
cer. Permission to search the premises was granted, but no 
goods were found. The defendant testified that whatever he 
‘said or did was in good faith, without malice, and because he 
believed his suspicions to be true. 

The defendant thereupon contended that the words constituted 
a privileged communication, for the making of which he was not 
liable. But the judge instructed the jury that if the defendant 
used the words and language alleged in the declaration he would 
be legally liable therefor, although they might have been used 
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under the circumstances testified, and although he might have 
believed them to be true and have had no malicious design to 
defame the plaintiff. 

The jury returned a verdict for the plaintiff, with $498.28 
damages ; and the defendant alleged exceptions. 

J. M. Morton, Jr., for the defendant, in addition to cases re- 
ferred to in the opinion, cited Harrison v. Bush, 5 El. & BI. 344; 
Amann v. Damm, 8 C. B. (N. 8.) 597; Coxhead v. Richards, 2 
C. B.569; Taylor v. Hawkins, 16 Q. B.308; Somerville v. Haw- 
kins, 10 C. B. 583; Wright v. Woodgate, 2 Cr., Mees. & R. 573; 
Pattison v. Jones, 8 B. & C. 578; Bodweli v. Osgood, 3 Pick. 
379. ’ 

T. Weston, Jr., for the plaintiff, cited, in addition to the fore- 
going cases, Blagg v. Sturt, 10 Q. B. 899, 905; Gardner v. 
Slade, 13 Q. B. 796; Warwick v. Foulkes, 1 Dowl. & Lowndes, 
638; Bromage v. Prosser,4 B. & C. 247; Gilpin v. Fowler, 9 
Exch. 625; Fountain v. Boodle, 2 Gale & Dav. 458. 

We ts, J. The defendant’s wife having lost goods from her 
store, and having grounds to suspect that the plaintiff had stolen 
them, the defendant applied to the chief of police, and, at his 
- suggestion, went with a police officer to the house where the 
plaintiff resided with her mother, to make inquiry into the mat- 
ter. No search-warrant was taken, but a search was made by 
permission of the mother and the plaintiff. No stolen goods 
were found. ‘This proceeding had no authority of law, but, 
with the assent of the householder, there was no impropriety in 
it; and there is nothing in the case to show that it was resorted 
to, or that the attendance of the police officer was procured, oth- 
erwise than in good faith and to secure a proper investigation 
for the discovery of the stolen goods. 

The words alleged as slanderous were spoken by the defend- 
ant on that occasion, in reply to the inquiry of the mother as to 
“what they wanted,’ and in explanation of their visit. ‘They 
all related to the subject matter of the supposed theft, and the 
grounds which the defendant had to suspect the plaintiff. This 
statement furnishes the conditions which establish the legal po- 
sition of “ privilege,” rebutting the presumption of malice which 
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the law would otherwise imply, and making it incumbent upon 
the plaintiff to show malice in fact in order to recover. 

The broad general principle is carefully stated in the case of 
Toogood v. Spyring, 4 Tyrwh. 582, which is referred to in nearly | 
all the later decisions upon this subject, and its doctrines have 
been quoted and approved by this court in Swan v. Tappan, 5 
Cush. 104, and Gassett v. Gilbert,6 Gray, 94. A narrower state- 
ment, applicable to the facts of the present case, is made by Lord 
ENenborough in Delany v. Jones, 4 Esp. 191, namely: “ If done 
bona fide, as with a view of investigating a fact, in which the 
party making it is interested, it is not libellous.’ To the 
same effect are Padmore v. Lawrence, 11 Ad. & EI. 380, and 
Fowler v. Homer, 3 Camp. 294. In Blackham v. Pugh, 2 C. B. 
620, Chief Justice Tindal says: “ A communication made by a 
person immediately concerned in interest in the subject matter 
to which it relates, for the purpose of protecting his own inter- 
est, in the full belief that the communication is true and without 
any malicious motive, is held to be excused from responsibility 
in an action for a libel.” 

This “ privilege” is not defeated by the mere fact that the 
statements were made in the presence of others than the parties 
immediately interested; nor that they were intemperate or ex- 
cessive from over excitement. TZoogood v. Spyring, cited above. 
Dunman v. Bigg, 1 Camp. 269. 

Whether the subject matter to which the communications re- 
_ late, the interest in it of the party making them, or his relations 
to it, are such as to furnish the excuse, is a question to be deter- 
mined by the court, in the first instance, assuming that they 
were made in good faith, in the belief that they were true, and 
with no motive of malice. 

If unnecessary publicity be given to the statements, or if they 
go beyond what is reasonable in imputing crime, these cireum- 
stances may tend to show malice in fact; as well as evidence 
that the defendant knew them to be false, or had no sufficient — 
reason to believe them true, or that he improperly sought or used 
the occasion to utter the defamatory words. But however strong 
the evidence from these sources may be, and however irresistible — 
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the conclusion of malice to be drawn therefrom, it is a conclu- 
sion of fact, and is to be drawn by the jury, and not by the 
court. ‘'he judge who tried this cause instructed the jury that 
if the defendant used the words alleged, he was liable, “ although 
ne may have believed them to be true and may have had no 
malicious design to defame the plaintiff’ This ruling, as it 
seems, must have been based upon the ground, either that the 
occasion was not one which furnished the excuse of “privilege,” 
or that the defendant had, by some abuse of the privilege, lost 
the benefit of its protection. If upon the former ground, we 
think it was wrong as matter of law, both upon the authorities 
and upon principle. If upon the latter, it was a question not 
for the court, but for the jury. 

This case must be distinguished from those in which the party 
. pleading the excuse of “ privilege” is guilty of making use of 
the occasion to utter charges of a character foreign to its legiti- 
mate purpose. As, for instance, if this defendant had, in addi- 
tion to his statements in relation to the supposed theft, gone on 
to criminate the plaintiff generally, or to accuse her of unchas- 
tity, it would then have been the duty of the court, in an action 
for uttering such charges, to instruct the jury that as to such 
words, not appropriate to the legitimate objects of the occasion, 
it furnished the defendant no excuse whatever. But in this case 
the language all related to the subject of the theft which they 
were investigating, and it should have been left to the jury to 
determine, upon all the circumstances of the case, whether the 
defendant was guilty of actual malice. 

Exceptions sustained. 
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Ezra Buiss vs. Witutiam A. FRANKLIN. 


In an action of tort for a malicious prosecution, the defendant’s wife is not a competent wit- 
ness, under St. 1865, ¢. 207, to testify to facts and circumstances connected with the 
transaction out of which the alleged malicious prosecution arose; or to testify that, before 
the prosecution was instituted, she communicated these facts and circumstances to him. 

It is not competent for the defendant, in an action of tort for a malicious prosecution, to 
show in mitigation of damages that the plaintiff had instituted similar proceedings 
against him. 


Tort for a malicious prosecution, in complaining of the plain- 
tiff for perjury and procuring the grand jury to indict him 
therefor. 

At the trial in the superior court, before Brigham, J., it ap- 
peared that the prosecution grew out of a controversy between 


the parties as to an alleged loan of four hundred dollars by the 


plaintiff to the defendant, which the plaintiff sought to recover 
back. The question in dispute was, whether the money, which 
it appeared was delivered by the plaintiff to the defendant, was 
so delivered as a loan, or whether it belonged to the defendant; 
and this depended upon the question whether a certain armory 
building in Providence, Rhode Island, which had been sold by 
the plaintiff, was the property of the plaintiff or of the defendant. 
Nearly all of the four hundred dollars was the proceeds of that 
sale; and on the trial of the action, brought by the plaintiff in 
the superior court to recover back that sum, the alleged perjury 
was committed. 

The defendant originally owned the armory building, but at 
an auction sale of it by him the plaintiff bid it off; and the de- 
fendant contended that in so doing the plaintiff acted as his 
agent. Upon the subsequent sale of the building by the plain- 
tiff, it was agreed between the parties that the settlement 
between them should be conducted by the defendant’s wife, in 
behalf of the defendant; and the plaintiff accordingly had re- 
peated conversations with her, in the defendant’s absence, 
relating to the four hundred dollars, and he paid this sum to her 
for the defendant. The defendant thereupon offered her as a 
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witness to testify in his behalf to these transactions and conver- 
sations, but she was excluded. 

The defendant then offered to show by her, as a ground of 
probable cause, that she communicated to him, before the insti- 
tution of the complaint, the facts which came to her knowledge 
relating to the whole transaction, while acting as his agent; but 
this was also excluded. 

The defendant then offered to show, in mitigation of damages, 
that the plaintiff had instituted a complaint against him, similar 
to the one now complained of; upon which complaint the de- 
fendant had been arrested and bound over, though no indictment 
was found against him thereon; but the evidence was excluded. 

The jury returned a verdict for the plaintiff, with $675 dam- 
ages ; and the defendant alleged exceptions. 

T. Weston, Jr., for the defendant. 

W. W. Blodgett, for the plaintiff. 

Cuapman, J. It is conceded that the defendant’s wife was 
not a competent witness in the case, unless she was made so by 
S/. 1865, c. 207. That statute makes the wife of a party com- 
_ petent “ whenever the contract or cause of action in issue and 
on trial was made or transacted with the wife of any one of the 
parties in the absence of her husband.” But it provides that she 
shall not be allowed to testify as to private conversations with 
her husband. 

The cause of action in issue and on trial in this case was a 
malicious prosecution, which the plaintiff alleged that the de- 
fendant had caused to be instituted against him. It was not 
pretended that the defendant’s wife had any agency in insti- 
tuting the prosecution. It was a complaint and a subsequent 
indictment, charging the plaintiff with the crime of perjury on 
the trial of an action which had been pending between these 
parties in the superior court. The testimony given by the plain- 
tiff related to certain transactions between these parties. In 
these transactions the defendant’s wife had acted as her hus- 
band’s agent; but she had had no connection with the alleged 
perjury. The alleged perjury was not a part of the transactions, 
but was subsequently committed in testifying about them, if the 
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plaintiff was guilty of it at all. We do not think the statute 
extends to such a case, for it is not in any sense true that “ the 
cause of action in issue and on trial was made or transacted 
with the wife.” 

The testimony of the wife, as to communications which she 
made to her husband respecting the transactions, is excluded by 
the plain words of the statute. 

The offer of the defendant to prove, in mitigation of damages, 
that the plaintiff had instituted a complaint against him, charg- 
ing him with perjury, is not sustained by any authority cited. 
The cases of Watts v. Fraser, 7 C. & P. 369, and Fraser v. 
Berkeley, Ib. 621, do not apply to a case like this. In the first 
case it was held that one who is sued for a libel may prove, in 
mitigation of damages, that he was provoked to the act by a 
libel of the plaintiff upon him. In the second case it was held 
that one who is sued for an assault may prove, in mitigation of 
damages, that he was provoked to it by a libel of the plaintiff 
upon him. But we find no case where it has been held that such 
an act as a malicious prosecution is excused or palliated by the 
fact that the person prosecuted had committed a similar offence 
against the prosecutor. Excited feeling can be no apology for 
entering a court of justice and making or instigating a malicious 
prosecution. It is in the highest degree reprehensible to make 
the criminal law or a-court of criminal jurisdiction an instrument 
for gratifying private malice or excited passion. The only pur- 
pose which the law recognizes as justifiable or excusable, in 
promoting a criminal prosecution, is to aid the state in the exe- 
_cution of public justice. The evidence offered did not tend to 
mitigate the wrongful act of the defendant in the least degree. 

Exceptions overruled. 
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CoMMONWEALTH vs. Davip SYLVESTER. 


No indictment can be maintained against a keeper of a billiard room for refusing to allow 
a negro to play therein, on account of his color, unless the billiard room was licensed, 
under.Gen. Sts. c. 88, § 69. 


Comp.ainT for refusing to allow Robert J. Stockton, a negro, 
to play at billiards in a billiard room and public place of amuse- 
ment kept by the defendant, such refusal being on account of 
- the color of said Stockton. There was no averment in the com- 
plaint that the place was licensed, and the defendant moved to 
quash it for that reason; but the motion was overruled. At the 
trial in the superior court, before Brigham, J., there was no evi- 
dence to show that the place was licensed, and the defendant 
_asked the court to rule that the evidence did not show a public 
place of amusement, under the statute; but the judge declined 
so to rule, and the defendant was found guilty, and alleged ex- 
ceptions. 

E. L. Barney, for the defendant. 

Reed, A. G., for the Commonwealth. The presumption is 
that the defendant was duly licensed. If not, this defence will 
not avail. The legislature intended to meet every class of cases, 
whether licensed or not. Suppose a negro was travelling, and 
an innholder should refuse to receive him, wduld it be a defence 
to a complaint against such innholder that he had no license? 
Whenever a business is of that character that the legislature 
think it proper that it should be the subject of a license, con- 
ditions and penalties may be annexed; and this, whether a 
license is actually taken out or not. 

By tue Court. ‘The evidence did not show that any offence, 
under St. 1865, c. 277,* had been committed by the defendant. 


* The St. of 1865, c. 277, on which this complaint was founded, is as follows : 

* Section 1. No distinction, discrimination or restriction on account of color 
or race shall be lawful in any licensed inn, in any public place of amusement, 
public conveyance or public meeting in this commonwealth. 

* Section 2. Any person offending against the provisions of this act shall be 
punished by a fine not exceeding fifty dollars.” 
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It was not proved that the place kept by him was licensed, under 
Gen. Sts. c. 88, § 69 for the purpose of being used for hire, gain 
or reward, for the playing of the game of billiards for amuse- 
ment. ‘The statute was intended to apply only to places so 
licensed, as is shown by the act passed in 1866, c. 252, which is 
in part materia, and was designed to supply a defect in the stat- 
ute of the preceding year by imposing a penalty for “ exclud- 
ing” persons from a public place of amusement, or for restricting 
them in its use, or making any discriminations or distinctions 
among visitors for any insufficient cause, as well as on account 
of color or race. This last enactment is in terms limited to 
public places of amusement “ licensed under the laws of this 
commonwealth.” 

Besides ; it cannot be supposed, in the absence of any explicit 
provision, that it was the intent of the legislature to prescribe 
the manner in which persons should use their own premises, or 
permit others to use them, if they did not carry on therein an 
occupation or business, or suffer other persons to appropriate 
them to a purpose, which required a license in order to render 
such an appropriation lawful. Exceptions sustained. 


° 


CoMMONWEALTH vs. RoBert SHERMAN. 


If the name of a person whom it is necessary to refer to in a complaint is unknown to the 
complainant, it may be so alleged, although he might easily have ascertained the same. 


Compiaint for making a single sale of intoxicating liquor “to 
some person whose name to your complainant is unknown.” 

At the trial in the superior court, before Brigham, J., there 
was evidence to show that Coleman, a deputy constable of the 
Commonwealth, sent Dexter, another deputy constable, to Attle- 
boro to obtain evidence relating to sales of liquor; that Dexter 
while there bought a glass of ale of the defendant, and after- 
wards reported to Coleman simply that he saw the defendant 
make a sale of ale; upon which information Coleman made 
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this complaint. The defendant asked the court to rule that, if 
Coleman could have ascertained the name of the purchaser by 
asking Dexter, or had an opportunity to ascertain it, the jury 
ought to acquit the defendant; but the judge instructed them 
that the complaint might be sustained, aithough the name of 
the purchaser might by reasonable inquiry have been known by 
the complainant. 

The jury returned a verdict of guilty, and the defendant al- 
leged exceptions. 

J. Brown, for the defendant. 

Reed, A. G., for the Commonwealth. 

Gray, J. The ignorance of the grand jury or of a private 
prosecutor as to the name of a person upon or in relation to 
whom a crime has been committed does not shelter the criminal. 
If the name of a third person, which, if known, should be in- 
serted in the indictment or complaint, is in fact unknown to the 
grand jury or the complainant, it may be so alleged; and the 
defendant is not thereby deprived of his protection against being 
tried twice for the same offence, for if indicted again he may 
plead his acquittal or conviction upon the first indictment, and 
aver the person to be the same. 2 Hawk. c. 25,§ 71. 1 Stark. 
Crim. Pl. (2d ed.) 185-188. The fact that the grand jury or the 
complainant might with reasonable diligence have ascertained 
the name may be evidence that they or he knew the name; but 
it is not conclusive, and cannot be made an absolute test of the 
sufficiency of the allegation. After the evidence has been intro- 
duced, the question is not whether the name might have been 
known, but whether the allegation that it was not known is sus- 
tained by the proof; it is a question, upon all the evidence, of 
accord or variance between the allegation and the proof, not 
of diligence or carelessness in making the accusation. 

The origin of the statement in some books that, if a name 
alleged to be unknown might with reasonable diligence have 
been ascertained by the prosecutor, the defendant is entitled to 
an acquittal, is probably to be found in some imperfect reports 
of English nist prius cases. 2 Hast P. C.c.16,§89. The King 
v. Deakin, 2 Leach, (4th ed.) 863. Rex v. Walker, 3 Camp. 264. 
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Rez v. Robinson, Holt N. P. C. 595. Upon such a case being 
cited, Mr. Justice Littledale, an eminent common-lawyer, said, 
“ The question is whether the person is known to the grand jury. 
It will be difficult to prove that he was so known, and unless he 
was known to the grand jury, I should doubt about that case.” 
Rex v. Cordy, 2 Russell on Crimes, (3d ed.) 98, note by Greaves. 
The earliest case which we have seen in which a traverse jury 
were required to find that the grand jury could not by reasonable 
diligence have ascertained the name was one tried at nisi prius 
before Mr. Justice Thomas Erskine. Regina v. Campbell, 1 Car. 
& Kirw. 82. 

By the much higher authority of the twelve judges of Eng- 
land, this matter has been put upon the right footing. In one 
case they held that an indictment against an accessory of a 
principal therein alleged to be unknown was good, although the 
same grand jury had returned another indictment against the 
principal by name. Rez v. Bush, Russ. & Ry. 372. And in 
another case, according to the fullest report, they stated the rule 
to be that “in order to sustain a count for the murder of a child 
whose name is to the jurors unknown, there must be evidence 
showing that the name could not reasonably have been sup- 
posed to be known to the grand jury.” Regina v. Stroud, 1 Car. 
& Kirw. 187. Another report of this case in 2 Mood. C. C. 270, 
by abridging this statement to “ the want of description is only 
excused when the name cannot be known,” wholly changes its 
meaning; for what the grand jury may reasonably be supposed 
to have known is only what it may be rightly inferred they did 
_know, which is a quite distinct thing from that which they could 
know, or, in other words, reasonably might, but did not, ascer- 
tain. ‘The judgments of this court support the position which 
we now affirm. Commonwealth v. Hill, 11 Cush. 141. Common- 
wealth v. Hendrie, 2 Gray, 504. Commonwealth v. Thornton, 14 
Gray, 41. Commonwealth v. Stoddard, 9 Allen, 282, 283. 

It is always open to the defendant to move the judge before 
whom the trial is had to order the prosecuting attorney to give 
a more particular description, in the nature of a specification or 
bill of particulars, of the acts on which he intends to rely, and 
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to suspend the trial until this can be done; and such an order 
will be made whenever it appears to be necessary to enable the 
defendant to meet the charge against him, or to avoid danger 
of injustice. Commonwealth v. Giles, 1 Gray, 469. The King 
v. Curwood, 3 Ad. & El. 815. Rosc. Crim. Ev. (6th ed.) 178, 


— 179, 420. 


In this case, the testimony tended to show that Dexter, who 
had been employed by the complainant to obtain evidence of 
the defendant’s guilt, and to whom the sale in question was in 
fact made, told the complainant only that he saw the defendant 
make a sale, but did not tell him to whom. This testimony, if 
believed by the jury, proved that the name of the purchaser was 
unknown to the complainant, and supported the allegation to 
that effect in the complaint. Exceptions overruled. 


CoMMONWEALTH vs. CuarRK GREENE. 


In an action upon a recognizance, the record is not conclusive to show that it was duly 
taken if the parties agree to a statement of facts by which it appears that it was not duly 
taken. 

Contract upon a recognizance the record of which showed 
that the defendant entered into it before the police court of the 
city of New Bedford, as surety for Isaac Marshall, who had 
been ordered to recognize with surety for his appearance at the 
superior court to answer to a charge of larceny. The parties 
agreed upon a statement of facts, by which it appeared, amongst 


other things, that the clerk of the police court took the recog- 


nizance at the jail, after the adjournment of the court, and in 
the absence of the justice of the court. Judgment was there- 
upon rendered, in the superior court, for the defendant ; and the — 
Commonwealth appealed to this court. 

Reed, A. G., for the Commonwealth. 

E. L. Barney, for the defendant. 

Hoar, J. No provision of law is shown which authorized 
the clerk of the police court to take the recognizance which the 
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Commonwealth seeks to enforce, at the time and in the manner 
in which it was actually taken. 

It was held in Boston v. Tileston, 11 Mass. 468, and affirmed 
in Wolcott v. Ely, 2 Allen, 338, that where the parties in an 
agreed statement of facts agree to a fact decisive of a title, an 
officer’s return, which would have been conclusive evidence 
upon a trial between them that the fact was otherwise, is not 
to be regarded. The same principle would prevent the holding 
the record conclusive in this case. The agreement as to the 
fact may have prevented the party, whose interest it is to estab- 
lish it, from procuring an amendment of the return in the one 
case, or of the record of the recognizance in the other. It 
amounts, in substance, to an agreement that there is no true 
record such as is declared on; and the agreement would author- 
ize an amendment of the record, if applied for. 

Judgment for the defendant. 


Tuomas Wixtcox & another vs. Kezian S. Witcox & others. 


The interest of a deceased partner in the real estate of his firm, purchased with partnership 
funds, and held and used for partnership purposes, and not required for the payment of 
partnership debts or the adjustinent of balances between the partners, is to be treated as 
realty, in the settlement of his estate. 

A direction by a testator, in his will, to pay pecuniary legacies out of his personal estate 
and from the proceeds thereof, will not exonerate the real estate from the payment 
thereof, if the personal estate proves insufficient. 


We tts, J. By this bill the executors of the will of Philip 
Wilcox require the several parties interested under the will to 
interplead for the adjustment of their respective rights. 

The testator gives to his wife, Keziah Wilcox, “as her dower, 
‘the same part and portion of my estate that she would by law 
receive as her dower, provided I had not made a will.” He then 
gives several pecuniary legacies to his wife and children, and one 
to be held in trust for minor grandchildren. In regard to the 
last, he directs his executors “to sell, as soon as may be without 
sacrifice, sufficient of my personal estate to raise” the requisite 
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sum to be placed in the hands of the trustee named for the pur- 
pose. By a residuary clause he gives “all the rest and residue 
of the estate, both personal and real, that I shall possess or own 
at the time of my decease” to three sons equally. Directly 
after the residuary clause is the following: “ All my debts and 
the legacies herein named, I direct and order my said executors 
to pay out of my personal estate and from the proceeds thereof.” 

In the view which the court take of the case, the distinction, 
somewhat relied on in the argument, between the legacies given 
by the codicil and those in the will, becomes unimportant. 

The legacies exceeded the amount of the separate personal 
estate of the testator; but, including his interest in the firm of 
Wilcox & Richmond, of which firm he was an equal partner, 
there was more than sufficient personal property to pay all debts 
and legacies. After the decease of the testator, a large part of 
the personal effects of Wilcox & Richmond was destroyed by 
fire. ‘This occurrence has caused a deficiency of personal prop- 
erty for payment of the legacies, although the personal effects 
of Wilcox & Richmond are still sufficient to pay all copartner- 
ship debts, and adjust the copartnership balances, “ without dis- 
turbing the real estate belonging to said copartnership,” as 
admitted by the answer of Richmond. 

‘'wo questions are presented for our decision: first, whether 
the real estate of the copartnership, purchased with partnership 
funds, and held and used for partnership purposes, is to be treated 
as personalty, in the settlement of the estate of the deceased 
copartner ; second, if not, then whether the legacies are to abate 
_ for deficiency of personal assets, or to be paid by a sale of realty. 

It is a familiar principle of equity that for payment of part- 
nership debts, and the adjustment of balances between the copart- 
ners, such real estate of the firm shall be treated as personal 
assets, or stock in trade. Although the legal estate is that of 
tenants in common, the share of each partner descending to his 
heirs, yet equity will convert the legal title into a trust, and hold 
it devoted to the fulfilment of all copartnership obligations, be- 
fore it can be taken as a part of the separate estate of the indi- 
vidual copartner. This equitable interference is exercised as 
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well against the widow claiming dower as against the heirs. To 
this extent all authorities agree. Burnside v. Merrick, 4 Met. 
037. Dyer v. Clark, 5 Met. 562. Howard v. Priest, Ib. 582. 
These cases seem to decide that such is also the limit to this 
doctrine of equitable conversion. 

But it is contended that the principle goes farther; that it is a 
law of equity jurisprudence, as applied to copartnerships, that 
each copartner has the right, for the settlement of the copartner- 
ship affairs, to have a decree for the sale of all the property of the 
firm, real as well as personal, in order that a proper division may 
be made; and, as a result of this liability to a judicial sale, that 
the widow and heirs acquire no beneficial interest in such real 
estate, but whatever is left for the share of each copartner goes 
to his personal representative. If so, it must be treated as per- 
sonalty while remaining undivided. It must be admitted that 
there are many decisions, and more dicta, both in England and 
in this country, which appear to sustain this position; insomuch 
that Mr. Justice Story, in his work on Partnership, § 93, declares 
that the subject “ must be considered as open to many distress- 
ing doubts.” Upon examination of the earlier English cases, 
from which this doctrine has grown, it will be found that, in 
several of them, there was an express agreement between the 
copartners, the specific performance of which would of itself 
convert the real estate into personal assets. The conversion was 
worked, therefore, not merely from the relation of copartnership, 
but on the ground that the deceased partner had, by the very 
contract under which he became joint owner, stamped upon the 
realty the character and incidents of personalty. But in a more 
recent case, Darby v. Darby, 3 Drewry, 495, decided in 1856, 
‘the court held that the contract of copartnership itself was an 
agreement to hold all partnership realty subject to the equities 
of that relation, and liable to sale for the purposes of division 
and a settlement between the copartners; and, therefore, in 
equity, the heir could take no beneficial interest in such real 
estate. The court say, p. 506, if “a partnership purchase real 
estate for the partnership purposes, and with the partnership 
funds, it is, as between the real and personal representatives of 
the partners, personal estate.” 
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But we are unable to see bow the equities, which spring from 
the relation of copartnership, and are raised for the protection 
of the rights of the several copartners, inter sese, and of their 
joint creditors, can, by any principle of law or equity, be in- 
voked by one class of the representatives of a deceased copartner 
against another class of representatives of the same copartner, 
each claiming the same interest and right. The legal estate 
passes to the heirs, with the incident of dower to the widow. 
Equity interferes for equitable purposes only. This right of 
each copartner to hold the real estate of the firm as security 
through him for the partnership debts, and to him for his ad- 
vances and for the amount of his interest in the final results of 
the joint business, is often called an equitable lien. Now, when 
the joint debts are all paid, all balances between the several co- 
partners fully adjusted, and there remains undivided real estate 
in which they are tenants in common, the legal title of each 
corresponding to his interest or share in the partnership, for what 
can one partner have any lien upon the share of the other in such 
real estate ? For what purposes, and upon what grounds, can 
he appeal to a court of equity to decree its sale? Certainly in 
Massachusetts, where equitable jurisdiction is given only “ where 
the parties have not a plain, adequate, and complete remedy at 
the common law,” such an appeal must fail; a@ fortiori, would 
the executor or administrator fail of any right to come into 
equity for such a purpose? It is well said in Greene v. Gra- 
ham, 5 Ohio, 264, “it is not for the respondent to avoid a parti- 
tion by setting up a possible claim in the creditors of the copart- 
ners. We do not decide upon their claims, if they have any ; 
but we leave them, if there are any, to assert their own rights.” 
_ We are satisfied to stand upon the decisions in 4 Met. & 5 
Met., cited above, as the statement of the extent and the limit 
of this doctrine, in Massachusetts. 

Upon the other question in this case, the authorities are 
abundant, and seem to us to be conclusive, that the pecuniary 
legacies, given by the will of Philip Wilcox, belong to the class 
termed “ demonstrative,” and were in no legal sense “ specific.” 
They carried no interest in any particular property or fund, but 
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were payable generally, like the debts, out of the personal estate 
and the proceeds thereof. This direction does not vary at all 
the usual and regular course of settlement of the estate, and 
there is nothing in the will that indicates an intention to give the 
personal estate specifically, or any portion of it, to these legatees, 
The fact that it was all equally subjected to the payment of 
debts, is a strong indication to the contrary. Courts do not in- 
cline to construe legacies to be specific, and will not do so unless 
such be the clear intention of the testator. Kirby v. Potter, 4 
Ves. 748. Attorney General v. Parkin, Ambl. 566. Briggs v. 
Afosford, 22 Pick. 288. Boardman v. Boardman, 4 Allen, 179. 

If a legacy be given, with reference to a particular fund only 
as pointing out a convenient mode of payment, it is to be con- 
strued as demonstrative, and the legatee will not be disappointed 
though the fund wholly fail. Walls v. Stewart, 16 Penn. State 
R. 275. Chaworth v. Beech, 4 Ves. 555. 2 Redfield on Wills, 
462, 464, 472, 474. Pierrepont v. Edwards, 25 N. Y. 128. 
Creed v. Creed, 11 Clark & Fin. 491. 

The devise of all the rest and residue of the testator’s estate, 
both personal and real, is in no sense specific, and is not, there- — 
fore, exempt from the usual burden of residuary bequests, 
namely, payment of all debts and legacies. Witman v. Norton, 
6 Binn. R. 395. Blaney v. Blaney, 1 Cush. 107. 

The result of these conclusions must be therefore, that, first, 
The widow will take her dower in all the real estate of the testa- 
tor, including his share of that which belonged to the firm of 
Wilcox & Richmond. 

Second. ‘The pecuniary legacies must be paid in full; and so 
much thereof as shall not be paid from the remaining personal 
estate must be raised by sale of the real estate. 

Third. Whatever shall remain will pass to those entitled 
under the residuary clause. 

Fourth. The costs of all parties to these proceedings to be 
paid by the executors out of the estate. 

J. C. Stone, (W. W. Crapo with him,) for those defendants who 
contended that the interest of the testator in the real estate of 
his firm should be treated as personalty. 

R. C. Pitman, contra. 
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Cuarutes A. Cuarx vs Ezexien W. CHAMBERLAIN & wife. 


Land bought and paid for by a debtor, and conveyed to his wife with intent to defraud his 
creditors, may be taken on execution for his debts, under Gen. Sts. c. 103, § 1; and the 
levy of the execution thereon will give the judgment creditor a right, under Gen. Sts. 

ce. 103, § 48, to maintain a writ of entry against the husband and wife to recover posses- 
sion thereof, within one year after the return of the execution. 

The officer in his return upon the execution in such case may properly describe the land as 
the estate of the judgment debtor, without mentioning his wife, and may certify that he 
“delivered seisin and possession thereof” to the creditor, without stating that it was only 
a momentary seisin and possession. 

If the husband's intent was actually fraudulent in taking the conveyance in the name of his 
wife, it is not necessary, in order to invalidate the conveyance, to show that she partici- 
pated in such intent, if she paid no part of the consideration. 

If evidence has been introduced of an admission by a debtor that he was owing several 
little bills, fur the purpose of showing his indebtedness at the time of a conveyance al-' 
leged to be fraudulent, the judge may properly submit it to the jury, without instructing 
them that this evidence, “‘ unaccompanied by other evidence of, indebtedness, is not suffi- 
cient, standing by itself, to warrant them in finding that he was indebted beyond the 
amount he was indebted ’’ to the creditor who was seeking to set aside the conveyance; 
and without instructing them that ‘‘the burden of proof is on the demandant to prove at 
least approximately how much the debtor was indebted beyond the amount he owed to 

the demandant.”’ 

For the purpose of proving that a debtor, at the time of a conveyance alleged to be fraudu- 
lent, had no visible attachable property, evidence is competent to show that prior to that 
time a lawyer who held a demand against him for collection made inquiry and could find 
no property; but this evidence is not competent for the purpose of showing the indebted- 
ness of the debtor. 


Writ oF Entry to recover a parcel of land in Taunton. 

At the trial in the superior court, before Brigham, J., the de- 
mandant claimed title to the premises under the levy of an exe- 
cution upon a judgment recovered by him against Ezekiel W. 
Chamberlain upon a portion of a lot of land conveyed by Elijah 
Wilbur to Harriet L. Chamberlain, wife of said Ezekiel W., by 
deed dated September 2d 1864. ‘The consideration for this deed 
was paid by Mrs. Chamberlain from money furnished to her by 
her husband for that purpose. ‘The execution was dated Octo- 
ber 3d 1865. The certificate of the appraisers described the land 
as the estate of Ezekiel W. Chamberlain, making no reference 
to Mrs. Chamberlain; and the return of the officer upon the ex- 
ecution, dated October 4th 1865, described the land in the same 
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manner, and stated that he “delivered seisin and possession 
thereof to the said Charles A. Clark, the creditor.” 

The demandant testified that in January 1863 Ezekiel W. 
Chamberlain contracted a debt of $28.96 for groceries, which 
was the debt upon which the judgment above referred to was 
recovered; and that prior to September 2d 1864 he frequently 
demanded payment, and could find no attachable property of 
Chamberlain. 

Elijah Wilbur testified that Mr. Chamberlain bargained for 
the lot, and asked to have the deed made in his wife’s name be- 
cause “there were some little bills, but when he came from the 
invalid corps [into which he had enlisted] he would probably 
have money enough to build him a house and take care of these 
little bills’ There was evidence showing Chamberlain’s enlist- 
ment into the invalid corps, and his receipt of about $400 
bounty, and his sending the money to his wife. Chamberlain ~ 
testifed in contradiction of the testimony of Wilbur; and stated 
that at the date of the deed he owed nobody but the demand- 
ant, that he knew of, and had more than enough left to pay all 
he owed, after paying for the land. 

James H. Dean, a lawyer, was allowed to testify, under objec- 
tion, that prior to September 2d 1864 he had a demand against 
Chamberlain in his hands for collection, and made inquiries with 
a view to collect the claim if property could be found, but knew 
of no attachable property of his. 

The above was all the evidence upon the points which are 
now material. ‘There was no question at the trial that, in addi- 
tion to the $400, Chamberlain was entitled to receive $325 from 
the Commonwealth as bounty. 

The tenants contended that this writ could not be maintained, 
because the Gen. Sts. c. 103, § 1, gave no authority to the de- 
mandant to levy on land in the name of Mrs. Chamberlain, con- 
veyed to her under the circumstances described; that a writ of 
entry was not a proper form of action for a case of this kind; 
that the levy being void by Gen. Sts. c. 103, § 48, unless a suit 
was commenced within a year, the demandant had no right of 
entry at the time of commencing this writ; that the levy was 
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insufficient as against Mrs. Chamberlain, because no mention 
of her title was made; and that upon all the facts the action 
could not be maintained. But the judge ruled that the action 
could be maintained. 

The tenants then asked the court to rule that this writ could 
not be maintained, even if Mr. Chamberlain intended .by the 
conveyance to his wife to defraud his creditors, without some 
proof that Mrs. Chamberlain participated in or had knowledge 
of such intent; but the judge ruled that such proof was unne- 
cessary. | 

The tenants then requested the court to rule that the testi- 
mony of Wilbur respecting the admission of Mr. Chamberlain 
that there were several little bills, unaccompanied by other evi- 
dence of indebtedness, was not sufficient, standing by itself, to 
warrant the jury in finding that he was indebted beyond the 


~ amount he was indebted to the demandant; that the burden of 


proof was on the demandant to prove at least approximately 
how much he was indebted beyond the debt he owed to the de- , 
mandant; and that the testimony of Dean, so far as respected 
the indebtedness of Mr. Chamberlain prior to the date of the 
deed, was not so connected with any other evidence of actual 
indebtedness, except the indebtedness to the demandant, as to 
make it competent evidence for the jury to consider as showing 
additional indebtedness. But the judge declined to give any 
instructions upon these points further than to say that they were 
questions of fact for the jury. The judge also, among other in- 
structions, ruled that it would be essential for the demandant to 
show that Mr. Chamberlain was indebted beyond his means of 
payment remaining after the conveyance. 

The jury returned a verdict for the demandant, and the ten- 
ants alleged exceptions. 

J. Brown & C. A. Reed, for the tenants. 

E. Ames & G. E. Williams, for the demandant. 

Hoar, J. The demandant, having recovered a judgment 
against Ezekiel W. Chamberlain, levied his execution upon 
land which he alleged to have been purchased and paid for by 
the judgment debtor, and conveyed to his wife, Harriet L. 
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_ Chamberlain, with intent to delay, defeat or defraud his creditors ; 
and brings this suit, which is a writ of entry, to recover the land 
set off by the levy. A number of exceptions were taken to the 
rulings at the trial; but one of which appears to have been well — 
founded. 

1. The levy was made under the provisions of Gen. Sts. c. 103, 
§ 1; and the tenants make the objection that the section does 
not apply to the case, because the land levied on was not the 
land of the judgment debtor, and he had no title to it, legal or 
equitable. The section includes the same substantial provision, 
though less clearly expressed, which was first enacted in Sé. 
1844, c. 107; and by its own terms declares and creates the in- 
terest which it empowers the creditor to take. ‘To hold that it 
only applied to lands to which the debtor had a title would 

render it senseless and absurd. Foster v. Durant, 2 Gray, 538. 
_ Livermore v. Boutelle, 11 Gray, 217. Mill River Loan Fund 
Association v. Claflin, 9 Allen, 101. 

2. ‘The next objection is that the demandant acquired no right 
of entry by his levy, and therefore cannot maintain a writ of en- 
try. The provision that his levy shall be void unless an action 
shall be brought to recover possession within one year after the 
return of the execution, Gen. Sts. c. 103, § 48, would of itself — 
imply a right of action; and a writ of entry is the proper form 
of action. But the tenants’ counsel are mistaken in saying that 
this section makes the levy void “until” he commences his suit - 
to recover possession ; the word used in that statute is “ unless,” 
and § 16 provides that the officer serving the execution shall give 
to the creditor a momentary seisin, which shall enable him to 
maintain an action. . 

3. The proceedings in making the levy were all in conformity 
with the statute, which does not require any statement in the 
officer’s return other than those which were made. The incon- 
veniences suggested in regard to the exercise of the right of re- 
deinption are for the most part only those which exist in all 
cases of levy on lands fraudulently conveyed by the debtor. 

4, Where the purpose of the grantor is shown to have been 
actually fraudulent as to creditors, it is sufficient to prove that the 
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grantee takes without consideration, without proving otherwise 
his participation in the fraudulent intent. Marden v. Babcock, 
2 Met. 99,104. The same rule is applicable to the fraudulent 
procurement of a conveyance to a third person under the stat- 
ute. ‘The general instructions as to the facts necessary to show 


_a fraudulent transfer to the wife were also correct. 


5. The instructions asked in regard to Wilbur’s testimony 
were not requisite, and his evidence was properly submitted to 
the jury. Nor was the burden of proof on the demandant to 
show even “ approximately ” the amount of Chamberlain’s debts, 
if the proof established that he was so much indebted as to 
make the conveyance which he procured fraudulent. 

6. The last exception which remains to be considered is more 
substantial. ‘The witness Dean testified that he was a lawyer, 
and had a demand against Chamberlain left with him for collec- 
tion ; that he made diligent inquiry to learn whether Chamber- 
lain had any property, in order to collect this demand, but could 
find none. ‘This testimony was admitted under objection, but 
we think it was competent. The fact that he had a demand for 
collection was immaterial, except as inducement to show the 
reason and nature of his inquiry. But that he made inquiry 


and could find no property was evidence for the jury on the 


question whether Chamberlain had any property which a cred- 


itor could discover. The tenants then asked the court to rule 


_ that the evidence of Dean was not competent for the jury to 


consider as showing additional indebtedness; but the court de- 


_ clined to give any instructions upon the point further than to 


say that it was a question of fact for the jury. We can have 
no doubt that this refusal was inadvertent; that the instruction 
asked should have been given; and that the tenants may have 
been seriously prejudiced by its omission. ‘That a demand has 
been left with a lawyer for collection is obviously not evidence 
of a debt; and it should not have been left to the jury as a 
question of fact, but they should have been instructed to the 
contrary. For this reason the verdict must be set aside, and a 
new trial granted. Exceptions sustained. 
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EzexieL Caren vs. Harrison Doty & wife. 


If mortgaged land has been taken on execution, and notice of a sale given by the sheriff 
according to law, payment and discharge of the mortgage by the debtor will not defeat a 
subsequent sale by the officer, pursuant to the notice. 


Writ or entry. At the trial in the superior court, before 
Rockwell, J., it appeared that on the 26th of May 1864 the right 
in equity of the defendant Harrison Doty to redeem the prem- 
ises from a mortgage was taken on an execution against him, in- 
favor of ihe demandant, and due notice of the sale thereof was 
given by the officer; and on the 22d of the following July the 
debt secured by the mortgage was paid and the mortgage dis- 
charged by an instrument written on the back thereof, which 
was acknowledged and recorded on the same day. ‘The sale 
upon the execution was made upon the 23d of the same July, 
to the demandant, and a deed was made and delivered, from the 
officer to him, on the same day, and was duly recorded. On 
these facts, the judge ruled that the demandant acquired no title 
by virtue of the said levy, and a verdict was accordingly returned 
for the tenants. ‘The demandant alleged exceptions. 

Hi. J. Fuller, for the demandant. 

i. H. Bennett, for the tenants. 

Gray, J. The single question in this case is whethes after 
mortgaged land has been taken on execution and notice of a sale 
given by the sheriff according to law, payment. and discharge 
of the mortgage by the debtor will defeat a subsequent sale by 
the sheriff, pursuant to the notice. The statutes of the Com- 
monwealth and the decisions of this court clearly indicate how 
this question must be answered. 

An execution issued on a judgment in an ordinary civil action 
can be levied on land which is not subject to a mortgage by ex- 
tent only, and on mortgaged land either by extent or by sale. 
Most of the existing statute provisions upon this subject are 
contained in the Gen. Sts. c. 103. By § 1 all the lands of the 
debtor, including his rights of redeeming lands mortgaged, 
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“may be taken on execution for his debts in the manner herein- 
after provided.” Then follow provisions for the appraisement 
and description of the land levied on. By § 15, “the officer who 
serves the execution shall deliver to the creditor or his attorney 
seisin and possession of the premises so taken, so far as the 
nature of the estate and the title of the debtor will admit.” By 
§§ 17, 19, the execution is required to be returned and recorded 
within three months; and by $) 20-23, “ the levy of the execu- 
tion, although neither returned nor recorded as aforesaid, shall 
be so far valid and effectual as against the creditor, that he shall 
not be permitted to waive the levy and have a new execution 
of his judgment,” unless it appears that there is a defect or error 
in the proceedings, which would defeat the levy and render it 
void, or that the estate levied on, or part thereof, cannot be held 
thereby. By § 24, “the levy shall be considered as made at the 
time when the land is taken.” ‘This provision but confirmed the 
opinion of this court in Brown v. Maine Bank, 11 Mass. 158. 
Rep. of Comm’rs on Rey. Sts. c. 73, § 22, note. See also Pres- 
cott v. Wright, 6 Mass. 22, 23; Heywood v. Hildreth, 9 Mass. 


393. By § 25, the officer is required to state in his return “ the 


time when the premises were taken on execution.” And by 
§§ 26, 29, 35, 38, any lands taken and set off on execution, 
including lands mortgaged, may be redeemed by the debtor 
“ within one year after the levy,” that is to say, “ the first act of 
the levy.” Shaw, C. J., in Houghton v. Field, 2 Cush. 144. 

In case the creditor elects to have the right of redeeming 
mortgaged lands sold, the officer is required by § 41 to give at 
least thirty days’ notice, to the debtor and by publication, of the 
time and place of sale; and by § 43, “ the levy shall be consid- 
ered as made at the time of first giving the notice.” After the - 
officer has once begun the service of the execution, either by 
seizing the land for the purpose of causing it to be set off, or by 
notice of sale, “the subsequent proceedings and officer’s return 
thereof shall be valid, although made and done after the return 
day, or after the removal or other disability of the officer.” Gen. 


“Sts. c. 103, §§ 24, 43; c. 133, § 53. Such would have been the 
law, in the absence of any express statute provision. Brown v. 
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Maine’ Bank, and other cases above cited. Clerk v. Withers, 
Holt, 303, 646; S. C.1 Salk. 323; 2 Lid. Raym. 1074; 6 Mod, 
298, 299; 11 Mod.35. The debtor may redeem mortgaged land 
taken and sold on execution, at any time “ within one year after 
the sale,” instead of being restricted to one year from the begin- 
ning of the levy, as in case of a levy by appraisement and set- 
ting off. Gen. Sts. c. 103, § 44. Houghton v. Field, 2 Cush. 141. 

In whichever way the execution is levied, whether by extent 
or by sale, as soon as the officer has begun the levy, by seizing 
the land in the one case, or giving notice of the time and place 
of sale in the other, the land, if previously attached on mesne 
process in the action in which the judgment has been recovered, 
is no longer subject merely to the lien of such attachment; but 
from the moment of so beginning the levy, if the same is duly 
and seasonably followed up and completed, ceases to be the 
estate of the debtor, or to be affected by his death or insolvency. 
If he dies before the land is taken or seized on the execution, 
any attachment thereof on mesne process is dissolved. Gen. 
Sts. c. 123, § 45. But if he dies after the levy has once begun, 


the service of the execution may be completed as if both parties 


were still living. Gen. Sts. c. 133, § 54. So proceedings in 
insolvency (even after recovery of judgment in the action, inas- 
much as the judgment itself creates no lien in this common- 
wealth) will dissolve any attachment, unless preserved for the 
benefit of the assignees in insolvency; but will not affect an 
execution which has begun to be levied before the first publica- 
tion of notice in the insolvency proceedings. Gen. Sts. c¢. 118, 
§ 44. Hall v. Crocker, 3 Met. 245. Cushing v. Arnold, 9 Met. 
26. Andrews v. Southwick, 13 Met.536. And if the estate, when 
seized on execution, is subject to a prior attachment in another 
action, the further service of the execution is suspended, and the 
estate remains bound by such seizure until after the prior attach- 
ment is satisfied or dissolved. Gen. Sts. c. 133, §§ 50, 51. 
These provisions of our statutes do but carry out and apply 
to real estate the general rule of law, that “an execution,” as is 
said in some old books, meaning the service of an execution, 
“is entire and cannot be divided,” and is not affected by a 
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supersedeas after it has once begun by seizing the property, but 
all subsequent proceedings for collecting the debt out of the 
property seized have relation back to the time of the seizure. 
Anon. Moore, 542. Clerk v. Withers, above cited. Meriton v. 
Stevens, Willes, 271. United States v. Dashiel, 3 Wallace, 
700, 702. 

The necessary consequence is, that the mode of levying an 
execution upon real estate mortgaged is fixed by the first step 
of the officer in making the levy. If, when he begins to levy 
the execution, the property is not subject to mortgage, he must 
proceed by seizure, appraisement and setting off. If it is then 
subject to a mortgage, the levy may be either by extent or by 
sale. The right of electing between the two modes of proceed- 
ing is given by law to the creditor, not to the debtor. After the 
creditor has made his election, and the levy has begun, the 
prosecution and completion of the levy have relation to the first 
act of levy and to the condition of the land at that time, and 
no act or conveyance of the debtor can suspend or defeat the 
levy, or oblige the creditor or the officer to begin anew. If the 


_ debtor, after his land has been taken and sequestered by the 


levy once begun, sees fit to discharge a mortgage existing when 
the levy was commenced, and so increase the value of the estate, 
he may find his remedy and _ protection by paying his debt and 
costs and thus redeeming his estate within the year allowed him 
by law for that purpose; not by defeating a levy duly and sea- 
sonably made and completed under a legal seizure or notice, to 
the time of which all the subsequent proceedings relate, and 
from which they take effect. Such was the construction given 
to like statutes by the supreme court. of Maine, in Bagley v. 


‘Bailey, 16 Maine, 151. And this view is rather confirmed than 


opposed by the opinions of this court, cited for the tenants. 
The series of cases from Forster v. Mellen, 10 Mass. 421, to 
Grover v. Flye, 5 Allen, 543, in which it has been held that if 
no mortgage actually exists at the time of the levy, the land 
cannot be levied upon as if subject to a mortgage, although one 
has previously existed, and has been discharged without the 
knowledge of the creditor or of the officer serving the execution, 
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have no tendency to show that if a mortgage does actually exist 
when the levy begins and fixes the rights of the parties, those 
rights may be afterwards affected by the mere‘act of the debtor, 
without the knowledge or assent of the creditor or the officer. 
And in McGregor v. Williams, 10 Cush. 526, the mortgage, the 
overvaluation of which, in a levy by appraisement and setting 
off, was held to avoid the levy, was in existence when the land 
was seized upon the execution. . 

In Russell v. Dudley, 3 Met. 147, in which a purchaser of an 
equity of redemption at a sale on execution was held to be 
estopped to dispute as fraudulent a single mortgage which ex- 
isted upon the premises at the time of the levy, the mortgage 
was in the same condition at the time of giving notice of the 
sale as when its validity was afterwards sought to be denied, 
and the creditor, by electing to proceed by sale, had treated the 
mortgage as valid, for an estate not subject to mortgage could 
not be levied on but by appraisement and setting off; and, as 
was intimated in the opinion and has since been directly de- 
cided, the doctrine of that case does not prevent a purchaser at 
a sale on execution from disputing the validity of one mortgage 
as fraudulent, if the estate at the time of levy and sale was 
subject to another and a valid mortgage, so that in either aspect 
the estate levied upon was an equity of redemption. Stebbins 
v. Miller, 12 Allen, 591. 

In Taylor v. Robinson, 2 Allen, 562, in which the levy was by 
appraisement and setting off, and it was held that interest on 
the judgment might be computed to the time of the completion 
of the levy, the distinction was maintained between the time 
from which the title would vest and take effect, which must be 
the first act of the levy, in order to protect the right of the cred- 
itor against titles intervening before its completion; and the 
time at which the final computation of the amount of debt and 
costs should be made, in order to enable the creditor to obtain 
full satisfaction of his execution. 

Time is just as necessary, to give the notice required by stat- - 
ute when a levy is by sale, as to make an appraisement when 
the levy is by setting off; and there is as much reason for not 


ma 
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allowing a change of title after the beginning of the levy to 
affect its validity in the one case as in the other. If the levy 
could be thus defeated and annulled, without any fault of the 
creditor, after the officer had made a seizure in legal form, and 
while he was proceeding according to law to make such seizure 
effectual, the right of the creditor might be lost by the death or 
insolvency of the debtor, or by seizure on execution in favor 
of another creditor, before the land should be seized anew on 
the first execution. Exceptions sustained. 


Guitrorp Hatuaway vs. Henry H. Fiss & another. 


If a fund is bequeathed to trustees, in trust that they shall pay unto the testator’s grand- 
children so much of the net yearly income thereof as the trustees in their discretion shall 
deem necessary, suitable and proper for their good education and support, not to exceed 
in any one year a certain sum, and at the expiration of twenty years pay over to his heirs 
at law all the trust fund, with the dividends, interest and profits thereof, to be divided 
among them according to law, the whole fund is taxable, under Gen. Sts. c. 11, § 12, el. 
6, to the heirs at law, in the place of their residence, if within the state. 


Contract brought by the collector of taxes of Freetown for 
the year 1865 against trustees appointed by the will of Job 
Terry, late of Freetown, deceased, to recover a tax assessed in 
that year upon the trust fund in Freetown. 

It was agreed, in the superior court, that ‘Terry died domiciled 
in Freetown, in 1861, leaving a will, which was proved in 1861 
by the executor, who also lived in Freetown, and which con- 
tained the following bequest : 

“JT give, bequeath and devise all my bank and railway stock, 
wheresoever being, unto Henry H. Fish and Leander Borden of 
Fall River, in said county of Bristol,’ “to have and to hold the 
said stocks upon the trusts and for the purposes and intents 
hereinafter mentioned, that is to say, that they, the said trustees, 
will take into their possession said stocks, with power to sell 
and convey the same or any part thereof, and the moneys ac- 
eruing therefrom, and the dividends, interest and profits thereof, 
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from time to time at their discretion will invest in safe and 
profitable money stocks or in mortgages on good real estate ;” 
‘and in further trust that the said trustees will from time to 
time pay unto my grandchildren so much of the net yearly in- 
come of said trust fund, and the dividends, interests and profits 
thereof, as they in their discretion shall deem necessary, suitable 
and proper for their good education and support, not to exceed 
in any one year the sum of one thousand dollars ; and in further 
trust, that the said trustees shall at the expiration of twenty 
years from the day of my decease pay over to my heirs at law 
all the said trust fund, with the dividends, interest and profits 
thereof, to be divided between them according’ to law; and I 
bequeath and devise the same accordingly.” 

The heirs and grandchildren of Terry, so far as known, all 
lived in Freetown, and the trustees lived in Fall River, at the 
time of assessing the tax in question. During the year ending 
May lst 1865, the trustees paid to the parents of the grand- 
children, for the purposes named in the will, $500; and during 
the following year $450. The whole income of the trust fund 
in each of those years was about $6700. ‘The trustees were taxed 
for the whole fund in 1865 both in Freetown and Fall River. 

If upon the foregoing facts the trustees were properly taxable 
in Freetown, it was agreed that judgment should be for the 
plaintiff; otherwise for the defendants. Judgment was rendered 
in the superior court for the plaintiff, and the defendants ap- 
pealed to this court. | 

J. M. Morton, Jr., for the defendants 

C. I. Reed, for the plaintiff. 

BicEeLow, C. J. Upon the facts agreed, the property held by 
the trustees was not taxable in Fall River, nor could it have 
been legally assessed to the trustees in Freetown. Under the 
will of the testator, the entire beneficial interest in the personal 
property belonged to his heirs at law; the trustees were only to 
hold and invest the same, and the dividends, interest and profits 
which might accrue thereon for the term of twenty years, when 
the whole was to be divided and paid over to the heirs at law. 
No portion of the income was required to be paid over to the 


OCTOBER TERM 1866. 269 


Burr v. Wilcox. 


grandchildren of the testator during the period aforesaid ; but the 
trustees were authorized, if in their discretion it was deemed 
hecessary, to pay a small portion of the annual income from 
time to time to them, not to exceed in any one year the sum of 
one thousand dollars. Under this provision, it was competent 
for the trustees to withhold the entire income, and re-invest the 
whole of it for the future benefit of the heirs at law. Clearly, 
therefore, the property was placed in the hands of individuals as 
an accumulating fund for the future benefit of heirs, and comes 
within the express terms of Gen. Sts. c. 11, § 12, cl. 6. By that 
clause, it was properly taxable only to the heirs at law of the 
testator in the place of their residence within this common- 
wealth, which, as the facts find, was in Freetown. 

By the form in which the statement of facts is drawn up, the 
plaintiff is not entitled to recover in this action, notwithstanding 
the tax was illegally assessed to the trustees in Fall River. It 
is only in the event that the court should decide that the trustees 
were properly taxable in Freetown for the trust fund, that the 
plaintiff was to recover judgment. But as the heirs at law, and 
not the trustees, were the proper persons to be assessed there for 
the property, the entry must be 

Judgment for the defendants. 


| 


James Burr vs. Henry 'T’.. Witcox. 


Although taxes as originally assessed to the occupant of real estate are not invalid by rea- 
son of any error or irregularity in the assessment, so as to authorize a re-assessment under 
Gen. Sts. c. 11, '§ 53, yet if such re-assessment is made, in compliance with the request of 
another person interested in the real estate, apportioning the tax according to the re- 
spective interests of the parties, that person cannot afterwards object to the new assess- 
ment upon the ground merely of a want of authority in the assessors to make it. 

If taxes upon real estate have been assessed to the occupant thereof, and, by the request 
of one of the persons interested therein, the collector gets the assessors to apportion the 
same, so that he may know how much thereof belongs to his portion of the real estate, 
this will furnish a good consideration for an express promise by him to pay his proportion 
of the taxes to the collector; and such promise is not within the statute of frauds; and 
the collector may maintain an action thereon in his own name. 
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Contract brought by the collector of taxes of Freetown, to 
recover the amount of certain state, county and town taxes 
assessed upon a mill and mill privilege in that town, in 1862 
and 1863. 

At the trial in the superior court, before Rockwell, J., “it ap- 
peared that the defendant, living in New Bedford, had a title to 
said property, either absolute or conditional, from the former 
owner, Samuel R. Brown, of said Freetown, who still remained 
in possession, either as mortgagor or under-the defendant, and 
this estate was taxed to said Brown, with his other property, in 
both of said years; and the same were duly committed to the 
plaintiff, as collector, on or about the 20th day of August in 
each year. On or about the first of September 1863, the defend- 
ant took possession of said mill and mill privilege, and shortly 
afterwards the plaintiff called upon him for the amount of the 
taxes against Brown; and the defendant then told him that he 
did not have all the property which was then taxed to Brown, 
but that, if the plaintiff would get the assessors of Freetown to 
apportion the same to the property which he had of Brown, he 
would pay the plaintiff the amount which belonged to him; and 
thereupon the plaintiff procured the assessors of Freetown (act- 
ing under a special vote of the town) to examine said assess- 
ment against Brown, and to divide and apportion said taxes to 
the property still retained by Brown, and that held by the de- 
fendant. 

“ The assessors did so examine and set to each party under 
their hands the proper amount due from each, and delivered the 
same to the plaintiff to collect; and the plaintiff, in March 1864, 
exhibited the same to the defendant, who expressed himself 
satisfied with the amount, which is the amount claimed in this 
suit, and promised the plaintiff to pay him the same if he would 
call upon him again in a few days. The plaintiff called upon 
him again at that time, and received substantially the same 
answer. , 

“ This was repeated several times, but, the defendant still 
neglecting to pay, the plaintiff served a regular notice or demand 
upon him in the summer of 1865, that, unless said taxes were 
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paid in fourteen days, his duty would be to compel payment by 
process of law; and thereupon the defendant wrote the plaintiff 
the following note: ! 

“*New Bedford, July 3d, 1865. Capt. Burr —I don’t want 


you to make any more expense on them taxes. I will attend to 


_ them this week. Yours truly, Henry T. Wilcox.’ 


“ The plaintiff relying upon those promises forbore to enforce 
the collection of the taxes by a sale of said real estate, and the 
same was discharged from the lien about the 20th of August of 
that year. 

“ This suit was commenced August 22d 1865. The defend- 
ant, admitting for the purpose of the trial that these facts were 
true, contended that the action could not be maintained, and the 
judge so ruled, and directed a verdict for the defendant; but re- 
ported the case for the consideration of this court, the parties 
agreeing that if the action can be maintained, the verdict may 
be set aside, and the case stand for trial.” 

E. H. Bennett, for the plaintiff. 

C. I. Reed, (O. Prescott with him,) for the defendant. The 
tax was properly assessed to Brown. He was tenant in posses- 
sion. The only remedy is by proceeding against Brown, or by 
levy and sale of the land. Gen. Sts. c. 12, §§ 19, 22. The 
assessors had no right to re-assess it, and did not undertake to 
do so. ‘hey merely made a certificate under their hands, as to 
the portion which should belong to the defendant to pay. The 
plaintiff cannot maintain an action on the special promise 
alleged. Any promise which was made was made to the plain- 
tiff as agent of the town; and the town alone can sue thereon. 
Pigott v. Thompson, 3 B. & P. 147. Trish v. Webster, 5 Greenl. 
171. Garland v. Reynolds, 20 Maine, 45. A public officer can- 
not maintain an action on a promise made to him in his official 
capacity. Any verbal promise made to the plaintiff in his indi- 
vidual capacity was without consideration, and was void by the 
statute of frauds. 

We ts, J. The report does not show that the taxes, as orig- 
inally assessed to Brown, were “invalid by reason of any error or 


irregularity in the assessment,” so as to authorize a re-assessment 
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under Gen. Sts. c. 11, § 53. By § 8 of that chapter it would 
seem that they were properly assessed to Brown as occupant, 
and constituted a lien upon the real estate so taxed. After 
the defendant took possession, upon his promise to pay such 
portion of the taxes assessed to Brown as properly belonged to 
the real estate which he claimed, if the collector would procure 
the assessors to make the apportionment, it appears that the 
assessors did make a re-assessment, apportioning the taxes, and 
setting to the defendant such portion as was laid upon the real 
estate which he then held. Upon this modification of the asses- 
sors’ lists, which are committed with their warrant to the col- 
lector, (§ 38,) both counts of the declaration are based. 

More than a year having elapsed after these taxes were 
committed to the collector, he was entitled, under Gen. Sts. c. 12, 
§ 19, to bring an action in his own name for the amount of the 
taxes, if they had been properly assessed to the defendant. 

The court are of opinion that if the assessors made the change 
in their lists by the defendant’s request, apportioning the taxes 
previously set to Brown, and setting to Brown only what was 
laid upon his other property, and to the defendant what was laid 
upon real estate which he claimed and held, the defendant can- 
not now object to the new assessment on the ground merely of 
a want of authority in the assessors, under the statute, to make 
such alteration or re-assessment. The parties having acted in 
reliance upon his declarations, and having thereby changed their 
situation, apparently discharging Brown from all liability for so 
much of the taxes as are now claimed of the defendant, it is 
contrary to good faith that he should be allowed to allege 
the invalidity of that which he himself has authorized to be 
done. 

But assuming that the defendant did not authorize a change 
in the tax lists, but merely requested that the amount, laid upon 
real estate that he then held, should be ascertained, which may 
appear to be the fact upon another trial, and is, perhaps, the fair 
interpretation of this report, we think the plaintiff may still re- 
cover upon the ground of an express promise to pay the amount 
when ascertained. Compliance with the defendant’s request, or 
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condition, that the plaintiff “ would get the assessors of Freetown 
to apportion” the tax, was a good consideration for such a 
promise. So would be forbearance at his request, especially if 
thereby the land became discharged of the lien. Any act done 
at the defendant’s request and for his convenience, or to the in- 
convenience of the plaintiff, would be sufficient. Train v. Gold, 
©) Pick. 380. Amherst Academy v. Cowls, 6 Pick. 427. Hubbard 
v. Coolidge, 1 Met. 84. Upon the statements of the report, the 
existence of a sufficient consideration for the promise appears 
very obvious. Whether the declaration properly sets forth the 
consideration, does not seem to have been made a question at 
the trial. 

Such a promise is not within the statute of frauds. It does 
not appear whether, as between Brown and the defendant, it 
belonged to Brown or the defendant to pay these taxes; but 
they were a lien upon the real estate which the defendant held. 
The promise is, not to be responsible for their payment as 
Brown’s debt, but as the defendant’s own debt. His agreement 
is entirely irrespective of any liability of Brown; and although 
_ payment by the defendant would operate to discharge Brown’s 
liability for the claim as a tax assessed to him, yet that would 
be the incidental result, and not the leading object or purpose 
of the defendant’s promise. It seems to us, therefore, clearly to 
come within the class of those which are held to be original 
promises. Nelson v. Boynton, 3 Met. 396. Curtis v. Brown, 5 
Cush. 488.° Alger v. Scoville, 1 Gray, 391.. Browne on St. of 
Frauds, § 212. Fish v. Thomas, 5 Gray, 45. ‘This last case is 
very closely in point. 

The objection that the action upon such a promise should be 
in the name of the town, and not of the collector, cannot be 
maintained. It does not enure to the benefit of the town solely. 
The collector, by forbearance, becomes responsible personally for 
the tax, as if collected. The promise is in terms to him. lt 
is one promise for the whole amount of state, county and town 
taxes ; and he has no principal whose interest is such as to be 
entitled to enforce the promise in its entirety. 

But, upon general grounds, undoubtedly an agent may sue 
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upon a promise thus made in terms to himself. Colburn v. 
Phillips, 13 Gray, 64. , 

These conclusions make it unnecessary to consider whether 
the defendant’s letter is a sufficient writing to answer all the 
requirements of the statute of frauds. The verdict must be set 
aside, and, according to the agreement of the parties, the case is 
to stand for trial. 


Catvin MarsHauu vs. Isaac Merritt. 


After an issue has been decided in favor of the complainant, on a complaint for flowing land, 
and a warrant for a jury has been ordered to be issued, it is too late to file a supplemen- 
tal answer, setting forth that the damages have been ascertained by arbitration; but a 
writ of audita querela is a proper remedy, if the complainant undertakes thereafter un- 
justly to prosecute his complaint. 

If an order of the superior court allowing a supplemental answer to be filed on terms is ex- 
cepted to, and no final disposition is made of the case, the exceptions will be dismissed. 


Compuaint for flowing land. An answer was duly filed, and 
a verdict was rendered for the complainant, in the superior court, 
at September term 1865, and the judge ordered a warrant for a 
jury to issue. At the next term, the respondent moved for leave 
to file a supplemental answer, setting up that since the last con- 
tinuance the damages to the complainant bad been fixed by arbi- 
tration ; and claimed the right to file this answer without terms. 
Vose, J. passed an order allowing it to be filed on payment of 
all the complainant’s taxable costs up to that time, the respond- 
ent taking no costs to that time. ‘l’o this order the respondent 
alleged exceptions. 

HE. Ames, for the respondent. At common law a plea puis 
darrein continuance was a matter of right. Broome v. Beards- 
ley, 3 Caines R. 172. Paris v. Salkeld, 2 Wils. 187. Gould 
Pl. c. 6, § 123. 1 Chit. Pl. (6th Amer. ed.) 696,697. Sandford v. 
Sinclair, 3 Denio, 269. The Gen. Sts. c. 129, § 25, provided that 
the defendant may be allowed to file a supplemental answer 
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“ May,” as there used, means “shall.” See Goodrich v. Bodur- 
tha, 6 Gray, 323. 

E. H. Bennett, for the complainant. After verdict, a plea puis 
darrein continuance was never a matter of right; but the remedy 
was by audita querela. 3 Bl. Com. 317. Gould Pl. c. 6, § 124. 
2 Tidd’s Pract. 847. Pearson v. Perkins, Bul. N. P. 310. Under 
our practice act, supplemental answers are subject to terms. 

Cuapman, J. The respondent filed an answer to the com- 
plaint ; the issue thus framed has been tried before a jury, pur- 
suant to the provisions of the statute; and a verdict has been 
rendered for the complainant. An order has been thereupon 
made for a warrant to summon a sheriff’s jury to estimate the 
complainant’s damages. 

The respondent moved for leave to file another answer, alleg- 
ing that the damages had been settled by arbitrament and award. 
The court granted leave to file the answer upon the terms stated 
in the report as to costs. But the respondent claimed the right 
to file the answer without payment of costs, and excepted to the 
ruling of the court which required him to pay costs as a condi- 
tion of filing it. As there has not yet been any final determina- 
tion of the cause in the superior court, the exceptions are brought 
here prematurely, and must be dismissed. Bennett v. Clemence, 


-3 Allen, 431. Gen. Sts. c. 149, § 12. 


But the court deem it proper to say that they know of no 
practice which would authorize the court, after a proper issue has 
once been tried to a jury, and a verdict has been rendered upon 
it, to authorize a supplemental answer to be filed, for the pur- 
pose of trying a new issue to a new jury. Sometimes, when a 
cause has been settled by the parties out of court, the court will 
itself hear them, and make a proper disposition of the cause. 
But in a case like the present, a writ of audita querela would 
seem to be a proper proceeding, if the complainant is proceeding 


to prosecute his suit after it has been settled. Lovejoy v. Web- 


ber,10 Mass.101. In such a proceeding, an issue can be framed 
to a jury if necessary. Gen. Sts. c.145,§4. Ifthe award was 
designed to make a final disposition of the cause, it can be so 
determined ; or if it was designed to be merely a substitute for 
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the verdict of a sheriff’s jury, and form a basis for a judgment 
in the cause, that can be determined; and a judgment can be 
rendered which shall be conformable to all the equitable and 
legal rights of both parties. Exceptions dismissed. 


Seneca Lincoun vs. Taunton Copper MANUFACTURING 
ComMPANY. 


The plaintiff in an action objected to the appointment of auditors therein, on account of his 
inability to pay their fees. The defendants said they would pay them, and auditors were ap- 
pointed by the court; their fees were paid by the defendants; and the plaintiff was ordered 
to read their report at the trial. It did not appear whether the defendants agreed to ad- 
vance the fees for the plaintiff, or to pay them absolutely. Judgment being rendered for 
the defendants, Held, that they were not entitled to tax the auditors’ fees in their bill of 
costs. . 


AFTER the entry of final judgment for the defendants in this 
case, in pursuance of the decision reported in 9 Allen, 181, they 
taxed as one item of their costs the sum of $500 for auditors’ 
fees paid by them, but the clerk disallowed that item, and the 
defendants appealed. At the hearing on the appeal, before _ 
Hoar, J., it appeared that the court appointed the auditors; that 
the plaintiff objected on account of his inability to pay their 
fees; that the defendants said they would pay them; that when 
the auditors sent in their report it was indorsed with a direction — 
not to open it without the payment of their fees; that the de- 
fendants moved that the plaintiff be required to read the report 
to the jury on the trial; that the court so ordered ; and that the 
defendants paid the fees. The evidence was conflicting on the 
question whether the defendants agreed to advance the fees for 
the plaintiff, or to pay them absolutely, and the judge found as 
a fact that no agreement on that point was proved. ‘The ques- 
tion was thereupon reserved for the determination of the whole 
court. 

E. H. Bennett, for the defendants. 

J. Brown § C. A. Reed, for the plaintiff. 
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Gray, J. The court is of opinion that under the peculiar cir- 
cumstances of this case the taxation of the costs by the clerk 
was correct, and must be affirmed. If the defendants had not 
offered, before the case was referred to the auditors, to pay their 
fees, the plaintiff would have been obliged to pay them, and if 
he had prevailed in the action might have taxed them in his bill 
of costs. Gen. Sts. c. 121, § 50. Upon the facts found in the 
report, the court cannot know that the offer of the defendants to 
pay their fees was not one of the reasons which induced the 
judge to refer the case to auditors. ‘The defendants did not pay 
the auditors’ fees under any requirement of statute, or order of 
court, but pursuant to a promise voluntarily made by them- 
selves. Failing proof of any agreement on the part of the plain- 
tiff that he would repay these fees, or that they might be taxed 
against him if the defendants should ultimately prevail, the de- 
fendants are not entitled to have them so taxed." 

Taxation affirmed, with costs of this appeal for the plaintiff. 


Mary C. Sunuines vs. ANDREW Ricumonp & another. 
SaME vs. SAME. 


The right of a widow, who has waived the provisions made for her benefit in her husband’s 
will, to a distributive portion of her husband’s personal estate, under St. 1854, c. 428, is 
limited to ten thousand dollars at the time when the order for distribution is made. 


Tue first of these cases was a petition to the judge of pro- 
bate by the widow of Hervey Sullings, deceased, testate, setting 
forth that she duly waived the provisions of his will in her 
behalf, and became entitled to her distributive share of his 
estate ; that her claim was denied by the executors, and she was 


* By St. 1867,.c. 67, section 50 of c. 121 of the Gen. Sts. is amended, so that 
the compensation awarded by the court to auditors may be paid by either party 
to the suit, and taxed in his bill of costs if he prevails. 
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compelled to sue therefor, and obtained a judgment in her favor ; 
that the executors thereupon brought a bill in equity against 
her to debar her from taking advantage of said judgment, on 
which bill a decree was rendered in her favor; that the settle- 
ment of the estate has been thereby delayed, and she has been 
kept from the use of her share to the present time; and that 
meanwhile the estate in the hands of the executors has increased 
very much, of which increase a proportionate share belongs to 
her. | 

‘The answer of the executors averred that the proceedings on 
their part in resisting the claim had been in good faith, in con- 
sequence of the execution by the petitioner of an ante-nuptial 
agreement, barring her therefrom; that upon the bill in equity 
brought by them this court had issued an injunction restraining 
her from the collection of any distributive share from the estate ; 
that immediately upon the rendering of the decree in her favor 
they paid to her the sum of ten thousand dollars; and denied 
that she is entitled to receive anything more than that sum. 

This petition was dismissed by the judge of probate, and the 
petitioner appealed to this court; and the parties filed an agreed 
statement of facts as to the amount of the estate at the death 
of the testator, and afterwards. 


The second case was a biil in equity, setting forth substan- 
tially the same facts, and praying that the defendants might be 
declared to be trustees, holding her distributive share for her use 
during the time of its detention from her, and accountable to 
_ her for interest thereon or for the actual increase of the property. 

The answer averred substantially the same facts as the former 
answer, and a similar agreement of facts was also made; and 
the case was reserved, by Gray, J., for the determination of the 
whole court. 

T. D. Eliot §- T. M. Stetson, for Mrs. Sullings. 

J. C. Stone § W. W. Crapo, for the executors. 

Hoar, J. ‘These parties have twice before been before this 
court ; first, on an appeal from the court of probate, 5 Allen, 
187; and again upon a bill in equity, 9 Allen, 234. The object 


PT ae a Oe a 


yt aie 
oar 


re 


> 
bt ee 


OCTOBER TERM 1866. 279 


Sullings v. Richmond & another. 


in both suits was to determine whether Mrs. Sullings, who had 
waived the provisions in her husband’s will, was barred from 
claiming a distributive share of his personal estate by reason of 
an ante-nuptial contract; and the decision was that she was not 
barred, either at law or in equity. While those suits were pend- 
ing, she was delayed in obtaining a decree of distribution by 


__ which she would have received the share to which ‘she was enti- 


tled; first, during the pendency of the probate appeal; and 


‘afterward by an injunction granted in the suit in equity, which 


was dissolved upon the final decree. In the mean time the 
value of the estate has increased; and she now applies for an 
allowance of the proportionate share of this increase belonging 
to the distributive share of the estate to which she would have 
been entitled, if the decree of distribution had been made im- 
mediately after her husband’s death, or as soon after as it would 


_have been made, but for the litigation above recited. 


Her right in her husband’s estate was created and determined 


by the statute in force at the time of his death, St. 1854, c. 428, 


which is as follows: “ When any man shall die, having lawfully 
disposed of his estate by his will, and leaving a widow, the 
widow may, at any time within six months after the probate of 
the will, waive the provisions made for her in the will; and she 
shall, in such case, be entitled to such portion of the real and 
personal estate as she would have been entitled to if her hus- 
band had died intestate; provided, however, that the widow 
shall not, in any such case, be entitled to receive more than ten 
thousand dollars out of the personal estate.” This right, we 
think, is to be enjoyed at the time of the decree of distribution. 
It is said that the share of a distributee of personal estate vests 
at the death of the intestate; and that, so far as the widow is 
concerned, she takes as if her husband had died intestate. This 
is true to.a certain extent. Her share in his estate is so far 
vested that it will pass to her personal representative in case of 
death, and is assignable in her lifetime. It is a present interest 
in property. But it is not a right to receive any specific prop- 
erty or sum of money, until after a decree of distribution. When 
the estate is settled, so that a distribution can be made, it is the 
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duty of the executors to pay according to the decree of the pro- 
bate court. Until such a decree is made they are in no default; 
and they can only pay according to the decree. In making the 
decree for distribution, the probate court must be governed by 
the statute, and could not order payment of a larger sum than 
ten thousand dollars to be made to the widow. 

The argument for the petitioner is, that her interest in her 
husband’s estate existed at the time of his death; that although | 
the amount which she would ultimately receive cannot then be 
absolutely ascertained, nor judicially determined until the debts 
and charges of administration are paid, yet that when the time 
for distribution arrives it can be made certain what proportion 
of the whole personal estate vested in her at the time of her bus- 
band’s death; that any income or increase in value accruing 
during the settlement of the estate from the investment of her 
share should not be allowed to go to other parties interested, but 
in justice and equity belongs to her. The effect of this would 
be that where, as in this case, there were children, and the widow 
was therefore entitled to one third of the personal estate, if that 
part did exceed ten thousand dollars, if the estate by the inven- 
tory amounted to fifty thousand dollars, she would be regarded 
as the owner of one fifth of it; and if, at the time of. distribu- 
tion, it had increased to seventy-five thousand, she would be 
entitled to receive fifteen thousand. But if this were so, it is 
obvious that the converse of the proposition must be true ; and 
if, during the settlement of the estate, the property had dimin- 
ished in value without fault of the executors, so that there 
- should be but thirty thousand dollars for distribution, she would 
still be entitled to but one fifth, that iss; to six thousand dollars. 

We cannot regard this construction as conformable to the lan- 
guage.or the meaning of the statute. The widow’s interest is 
like that of any other distributee, to receive, under the decree of 
distribution, one third of the personal estate which the probate 
court orders to be distributed, but not exceeding ten thousand 
dollars. What she is to receive is then for the first time deter- 
mined; and she is entitled to the share fixed by the statute, 
whether the other parties interested lose or gain by the delay in 
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settling the estate. The executors are not trustees for her of 
any specific property or share, until her share is ascertained by 
the decree. If they delay unreasonably the rendering of their 
accounts and obtaining an order of distribution, her remedy is 


by citing them to account. 


In the case at bar we do not find that the executors have been 
in fault. When it was decided that the ante-nuptial agreement 
yas not a legal bar to a decree of distribution in the probate 
court, she was at liberty to procure such a decree to be made. 
The subsequent delay was occasioned by an injunction from this 
court, which she could have moved to dissolve if prejudicial to 
her rights ; or which might perhaps have been modified, upon her 
motion, so as to allow a decree of distribution to be made, and 
the amount of her share ascertained, and invested to await the 
final decree in the suit in equity. But this course not having 
been taken, and the executors having no duty to pay her any- 
thing until they were ordered to do so by the probate court, it is 
too late to furnish a remedy. She has now received the whole 
amount to which she was entitled, and her petition for a farther 


allowance must be dismissed. 


This decision is made upon the ground that she has no right, 
in any form, to receive more than ten thousand dollars at the 
time when payment is ordered in the court of probate. It is 
therefore equally conclusive upon the suit in equity; and in that 
suit the judgment is that The bill be dismissed, with costs. 


Pametia A. Presprey vs. James L. Presprey & another. 


A deed to A. of “one undivided half of a certain lot of land and one undivided half of the 
buildings, being the lower tenement in said house thereon situated,’ with further descrip- 
tions of the boundaries of the land, and a deed to B. in terms precisely similar, except 
the substitution of the words ‘‘ upper tenement”’ in place of “lower tenement,”’ will make 
A. and B. tenants in common of the premises, and the words referring to the lower and 
upper tenements are to be rejected for repugnancy. 

One tenant in common may maintain a process against his co-tenant, under Gen. Sts. c. 187, 

_ for forcible entry and detainer. 
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Action under Gen. Sts. c. 137, to recover possession of two 
rooms in the third story of a certain building in Taunton. The 
action was removed by consent to the superior court. 

_ At the trial, before Brigham, J., the plaintiff, to prove her case, 

put in evidence a warranty deed dated December 3d 1862 from 
John O. Presbrey to herself, of “ one undivided half of a certain 
lot of land and one undivided half of the buildings, being the 
lower tenement in said house thereon situated,’ with further 
descriptions of the boundaries of the land. Said John O. Pres- 
brey on the same day executed to one of the defendants a deed 
in terms precisely similar, except the substitution of the words 
“ upper tenement” in place of “lower tenement.” The plaintiff 
offered to show that the lower tenement comprised certain 
rooms, including one room into which the defendants after- 
wards forcibly entered, and removed the plaintiff’s furniture — 
therefrom, and have since forcibly detained from her. The 
judge ruled that the deeds constituted the parties tenants in 
common of all the land and buildings described therein, and 
that the Gen. Sts. c. 1387, would not authorize the plaintiff to 
bring this form of action against the defendants. 

A verdict was thereupon returned for the defendants, and the. 
plaintiff alleged exceptions. 

J. Brown & C. A. Reed, for thesplaintiff, cited, upon the con-* 
struction of the two deeds, Gay v. Walker, 36 Maine, 54; | 
Griswold v. Johnson, 5 Conn. 363; Broom’s Max. (3d ed.) 482, 
and cases cited ; and to the point that, even if the parties were 
tenants in common, this process would lie, Keay v. Goodwin, 
16 Mass. 1; Otis v. Smith, 9 Pick. 297; Porter v. Hooper, 13 
Maine, 28; Colburn v. Mason, 25 Maine, 434; 2 Greenl. Ev. 
§ 318. | 

E.. H. Bennett, for the defendants. 

BicELow, C.J. No doubt can be entertained of the true con- 
struction of the deeds under which the parties respectively claim 
title to the premises in controversy. By the grant of “ one: un- 
divided half of a certain lot of land,” and “ one undivided half 
of the buildings thereon situated,” with a particular description | 
of the entire lot or parcel of land by metes and bounds, an 
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estate in common passed to the grantees. The language is apt 
and appropriate to convey such an estate; it is that usually 
adopted in grants of lands held or to be held in common; and 
it is clear and unambiguous in its import. Indeed, the grant 
could hardly be made in a form more explicit. If the deed had 
merely conveyed one half of the entire parcel of land and of the 
house, it would have created a tenancy in common. Hapgood v 
Whitman, 13 Mass. 464. Child v. Wells, 13 Pick. 121. Cheshire 
_ v. Shutesbury, 7 Met. 565. But the grant is made still more 
_ definite by the use of the words “ undivided half,” applied both 
to the land and the buildings, which are susceptible of no intel- 
ligible interpretation other than as a grant of the moiety of the 
whole parcel, tosebe held in common with the owner of the other 
half. The additional clause, “ being the lower tenement in said 
house,” which follows the words already cited, is repugnant and 
irreconcilable with the other portion of the grant, and must be 
rejected. It can have no force or effect except as creating an 
estate in severalty in a portion of the house and of the land 
under it. But this is inconsistent with the residue of the de- 
scription. It is therefore to be regarded as falsa demonstratio, 
and without effect. 
: If the whole description in a deed, taken together, cannot 
stand, then general words and sweeping clauses which are incon- 
sistent with other specific and particular portions of the grant 
_ are to be disregarded. ‘The doctrine on this point is fully stated 
in Tyler vy. Hammond, 11 Pick. 193, 212, and Melvin v. Proprie- 
tors of Locks & Canals, 5 Met. 15, 27. In this last case the 
authorities are fully collected. The rule is of general application, 
that when a deed defines with reasonable certainty the estate or 
interest which was intended to pass, a subsequent addition to 
the description, of general words which cannot be reconciled 
with preceding clauses, is to be considered as having been in- 
serted by mistake, and is to have no effect on that part of the 
deed which is capable of a clear and definite interpretation. 
This view of the construction of the deeds was adopted at the 
trial, and it was correctly held that the plaintiff was tenant in 
common with the defendant, who was grantee of the other 
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moiety of the land. But it was also held that, notwithstanding 
the plaintiff was seised of the premises in controversy per my et 
per tout, and entitled to a joint occupancy and possession thereof 
with the defendants, this process could not be maintained. 

We are apprehensive that the learned judge before whom the 
case was tried was led to take this view of the rights of the 
parties by the intimation of an opinion by this court in King v. 
Dickerman, 11 Gray, 480, in regard to the right of one tenant in 
common to maintain a complaint under Gen. Sts. c. 137, against 
his co-tenant. But that was not a case of forcible entry or de- 
tainer. It was a suit by a landlord against his tenant, who was 
also tenant in common of a part of the premises. The doctrine 
referred to was not essential to the decision of *this case, which 
was determined upon other satisfactory grounds; nor was it put 
forth as a positive statement of the law, based on an examina- 
tion of the authorities, but only as an indication of opinion, 
founded on one or two considerations of a general nature. 

However the rule may be where, as in that case, the process 
is brought by a lessor to evict a tenant for rent in arrear, or on 
the ground that his estate is determined, we are fully satisfied, 
after looking over the authorities touching proceedipgs in forci- 
ble entry and detainer, that the complaint may well be supported 
where a tenant in common is evicted or held out violently and | 
with a strong hand by his co-tenant. ‘The existing statute con- 
cerning forcible entry and detainer is substantially a reénactment 
of St. 1784, c. 8, which was preceded by a colonial statute of sim- 
ilar import. St.13 Wm. III.c.71. The provisions of both these 
last named acts, with some modifications, were taken from the 
statutes of England on the same subject, more especially from 
Si. 8 Hen. VI. c. 9, and so far as they made provision for the res- 
titution or “reseizing” of land and tenements forcibly entered or 
detained they did not essentially differ therefrom. Under these 
statute provisions it was early held by the English courts that 
a joint tenant or tenant in common might “ offend against the 
purport of them, either by forcibly ejecting or forcibly holding 
out his companion, for, although the entry of such tenant be 
lawful, yet the lawfulness of his entry in no way excuses the 
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violence or lessens the injury done to his companion.” 1 Hawk. 
c. 64, § 33. Dalton’s Justice, 315. Bac. Ab. Forcible Entry and 
Detainer. The leading case in which this point was distinctly 
raised and decided is The King v. Marrow, Cas. Temp. Hardw. 
164, where the previous cases are cited. And it seems to have 
been uniformly held that by the true interpretation of the stat- 
utes in England restitution of the premises might be awarded 
for one joint tenant or tenant in common against the other. 
These adjudications having been made prior to the separation 
from the mother country, and in relation to legislative provis- 
ions which were subsequently enacted by the general court of 
the colony, must be deemed to be an authoritative exposition 
of the meaning of the statute, and to have been adopted and 
acted upon when similar statutes were passed by the colonial 
legislature, more especially as they seem to be in themselves just 
and reasonable. Commonwealth v. Churchill; 2 Met. 118, 124. 


‘Upon careful consideration, we are unable to see any good 


ground for refusing to yield our assent to them. 
Of course in such cases the remedy must be made to conform 


- to the right or title of the party. The writ of restitution could 


not issue to restore the plaintiff to the possession of the whole 
estate, but only to such portion as it appeared on the trial that 
he was entitled to possess and enjoy. Nor would there be any 
practical dificulty in enforcing such process. ‘The defendant 
could be removed by the officer from the exclusive possession 
of the premises, and the plaintiff put into joint possession with 
his co-tenant, as in the analogous case of the service of a writ 
of habere facias issued on a judgment on a writ of entry for an 
undivided portion of land and tenements under Gen. Sts. c. 134, 
§ 10. There would seem, therefore, to be no sufficient reason 
for holding that this simple and speedy remedy should be denied 
to a tenant in common, who has been forcibly and with a strong 
hand ejected from or held out of all possession and enjoyment 
of the common estate. Exceptions sustained. 
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An estate of homestead, under the statutes of this commonwealth, is an estate of freehold. 

One who is in possession of real estate in which he has an estate of homestead cannot 
maintain a writ of entry for the same against one who only claims to hold the estate in 
reversion or remainder, after the demandant’s death. 


Writ oF entry setting forth a seisin in fee by the demand | 
ant. Plea nul disseisin, with specifications of defence that the 
tenant was not tenant of the premises as of freehold; that the 
demandant was entitled to an estate of homestead in the prem- 
ises; and that the tenant claimed only a reversionary interest 
therein, and was not in the occupation and had no right to the 
present possession thereof. 

At tne trial in ‘the superior court, before Brigham, J., after 
proc: ot a deea ot the premises to the demandant, the tenant 
put in evidence a deed thereof from the demandant to himself, 
not signed by the demandant’s wife, dated and recorded April 
9th 1860, with a condition for him to support the demandant 
during the demandant’s natural life. The demandant was con- 
ceded to be entitled to an estate of homestead in the premises ; 
and he offered to prove that the deed from himself to the tenant 
was obtained by fraud. But the judge excluded the evidence, 
and ruled that the action could not be maintained. ' The jury 
accordingly returned a verdict for the tenant, and the demandant 
alleged exceptions. _ 

J. Brown, (C. A. Reed with him,) for the demandant. 

H. J. Fuller, for the tenant. 

Hoar, J. A writ of entry can only be maintained against the 
tenant of the freehold. Stearns on Real Actions, 89., Jackson 
on Real Actions, 22, 90. Higbee v. Rice, 5 Mass. 344. Bacon 
v. Callender, 6 Mass. 303. It is an action to recover a freehold; 
and “the tenant must, therefore, have the freehold, either by 
right or by wrong; for the freehold cannot be lawfully demanded, 
but against him who has a freehold.” Non-tenure is a good bar 
to the action, and is expressly recognized as such by our statutes 
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which regulate real actions. Gen. Sts. c. 134, § 12. Where 
the tenant pleads non-tenure in abatement, or gives it in evi- 
dence, as he may do, unc-» the general issue of nul disseisin, 
the demandant must show a wrongful possession or ouster by 
the tenant, or the defence will prevail. 

In this case the tenant pleaded nul disseisin, with a specifica- 
tion of non-tenure. Upon the trial it appeared that the de- 
mandant was and had been in the undisturbed possession of the 
demanded premises; that the deed under which the tenant 
claimed did not convey the demandant’s right of homestead: 
and that the tenant asserted no title except to the reversion after 
the expiration of the estate of homestead. 

The only question, therefore, which arises is, whether the 
tenant, notwithstanding the intervening estate cf homestead, 
had a freehold which he could render to the demandant. The 
right of homestead is a new species of estate, created by statute, 
and not known to the common law. But it seems to have all 
the incidents of a freehold estate, and to come within the defi- 
nition given by elementary writers. 2 Bl. Com. 103, 104. It is 
an estate indeterminate in its duration, and which may continue 
for the joint lives of the possessor and his wife. That it is de- 
feasible does not change the quantity of estate while it con- 
tinues. Silloway v. Brown, 12 Allen, 30. 

It was expressly decided in Martin v. Graves, 5 Allen, 601, 
that where a defendant was not in possession, and only claimed 
a reversionary interest, a real action could not be maintained 
against him, and that the remedy of a party who sought to set 
aside a deed as fraudulent was in equity, because he could have 
no remedy at law. ‘That case seems to have a direct applica- 
tion to the case at bar. 

The cases cited by the tenant, in which it has been said that 
a writ of entry is a sufficient remedy to try the title, although 
the tenant is not in possession, will all be found on examination 
to be cases in which the title claimed by the tenant was a pres- 
ent freehold, and not a mere reversion. In a case of that de- 
scription the tenant must plead nul disseisin, and show a better 
title than the demandant, if he would hold his estate. If he 


288 BRISTOL. 


Morse v. Marshall. 


were to plead non-tenure, and should have judgment on the plea, 
it would give the freehold to the demandant. — 
Exceptions overruled. 


Witutam Morse vs. Catvin MarsHauu. 


In a conveyance of a water privilege, the grant of ‘all the land that the dam flows ” may 
reasonably be construed to include all the land that the dam flows when actually used 
for the purpose for which it was erected and conveyed, although at the time of the con- 
veyance the dam was out of repair and flowed a smaller extent of land. 

A deed of a water privilege, having a lower and an upper dam, “also all the land which I, 
the said grantor, own that said first mentioned dam flows, (reserving all the wood except 
what stands on said dam,) together with the right to flow all the land that said dam as it 
now stands will flow; also all the land which the second mentioned dam flows, (reserving 
the wood,) together with the right to flow all the land that said dam as it now stands will 
flow,’’ conveys.the land which the upper dam would flow if in use, although at the date 
of the deed the dam was not in use and out of repair, and flowed a much smaller extent 
of land than it would have flowed if in use and in repair, and although some trees were 
then growing upon the land which was then actually flowed. 


Tort in the nature of trespass quare clausum fregit. At the 
second trial in the superior court, before Vose, J., after the decis- 
ion reported in 11 Allen, 229, the jury returned a verdict for the 
defendant, under instructions authorizing them to do so; and 
the plaintiff alleged exceptions. ‘The case is stated in the. 
opinion. 

i. Ames, for the plaintiff. 

EE. H. Bennett, for the defendant. 

Gray, J. The deed made by Calvin Marshall in 1833, under 
which the plaintiff derives his title, conveyed a water privilege 
in Easton, having two dams, one about eight rods below the 
other: “ Also all the land which I, the said Calvin Marshall, 
own that said first mentioned dam flows, (reserving all the wood 
except what stands on said dam,) together with the right to flow 
all the land that said dam as it now stands will flow: Also all 
the land which the second mentioned dam flows, (reserving the 
wood,) together with the right to flow all the land that said dam 
as it now stands will flow.” When this case was before us last 
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year, it was held that, upon the facts appearing at the first trial, 
this deed conveyed all the land which the second or upper dam 
flowed when in use, and not merely that portion of the land 
which was actually covered by water at the moment when the 
deed was made. ‘The facts proved by the defendant at the sec- 
ond trial remove or weaken some of the considerations upon 
which that result was reached, but are not sufficient to satisfy 
us that the construction then given was erroneous. 

The material facts proved at the second trial were these: 
Both the dams had existed and been used long before the mak- 
ing of the deed of "1833. While they were in full use, the first 
or lower dam flowed about an acre and a half of land, all be- 
longing to the grantor; and the second or upper dam flowed 
about nine and a half acres, part of which only was owned by 
him. At the time of the execution of the deed, both dams were 
in a dilapidated condition, the flumes and water-ways were 
open, only about a third-of an acre was actually flowed by each 
dam, and no evidence was introduced to show the bounds of the 
portions thus flowed, or whether it was possible to prove such 
bounds, or whether the extent of such flowing was constantly 
varying while the dams were not in use. At the date of the 
deed, clusters of trees were scattered all over the grantor’s land 
which would be flowed by the upper dam when in use; and 
there were some trees growing on the third of an acre then act- 
ually flowed by that dam. This action is brought to recover 
damages for trespassing and cutting wood on the remaining 
land which was not covered with water at the date of the deed. 

The strength of the argument for the defendant is that the 
fact, as now appearing, that there was some wood on the one 
third of an acre actually flowed by the upper dam at the time 
of the execution of the deed, satisfies the reservation of wood 
in that clause of the grant which relates to this dam; and that | 
if the grant of “all the land which the second mentioned dam 
flows” conveyed all the land which this dam could flow, the 
added words “ together with the right to flow all the land that 
said dam as it now stands will flow” would be superfluous and 
unmeaning. 

VOL XIII. 19 
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But by recurring to the preceding clause, relating to the other 
dam, we find a reason for the insertion of these words, which 
was not alluded to in the opinion heretofore given. The deed 
contains the usual covenants of warranty. In the first clause, 
the land granted is in terms restricted to “the land which I, 
the said Calvin Marshall, own that said first mentioned dam. 
flows;” while the right of flowing granted includes “all the 
land that said dam as it now stands will flow,” whether owned 
by the grantor or not. The restriction, expressed in the first 
grant of land, to land owned by the grantor,.must certainly, in- 
terpreting the two clauses in the light of each other and of the 
surrounding facts, be implied in the grant of “land which the 
second mentioned dam flows,” inasmuch as part of the land 
flowed by this dam was not owned by the grantor; and the sec- 
ond grant of land being thus restricted, a reason is shown for the 
repetition, in this clause, of the words “ together with the right to 
flow all the land that said dam as it now stands will flow.” In 
either clause, the grant of land is restricted to land owned by the 
grantor, but the grant of the right of flowing may extend to 
land which he does not own, as well as to incidental injuries 
occasioned by the flowing to adjoining land of the grantor not 
included in the grant. The grant of land would not of itself 
authorize the grantee to cover it with water to the injury of other 
lands retained by the grantor. Fletcher v. Rylands, Law Rep. 
1 Exch. 265. Pizley v. Clark, 35 N. Y. 520. 

In the conveyance of a water privilege, a grant of “the land 
which” a certain “dam flows” may reasonably be held to mean 
the land which the dam flows when actually used for the pur- 
pose for which it was erected and conveyed, and the extent of 
which is capable of being readily determined at any time; rather 
than the small portion of land which happens to be flowed at the 
moment of the conveyance, when the dam is out of repair and 
the flumes and water-ways open, depending as much upon the 
condition of the stream as upon that of the dam, and the bounds 
of which can with difficulty be ascertained at any subsequent 
time. ‘The additional words, defining the right of lowing, seem 
to us not to be inconsistent with this, for the reasons already 
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stated. Allowing them the utmost possible weight in favor of 
the defendant, there would still remain an ambiguity of expres- 
sion, which, failing all other rules of construction, should be con- 
strued most strongly, against the grantor. Ashley v. Pease, 18 
Pick. 275. Saltonstall v. Long Wharf, 7 Cush. 201. 7 
Exceptions sustained. 


Exvsrivoce G. Turner vs. INHABITANTS OF DARTMOUTH. 


The owner of land which adjoins a public highway cannot maintain an action at law 
against the town which is bound to keep the highway in repair, for the acts of the town 
officers in so repairing the highway and constructing the water bars within its limits as to 
cause surface water to flow in large quantities upon his land, to his injury. 


Tort to recover damages for an injury sustained by the plain- 
tiff in his mill property by reason of certain acts of the defend- 
ants in repairing a highway. 

At the trial in the superior court, before Ames, J., it appeared 
by the plaintiff’s witnesses that the defendants raised the surface 
of the highway in front of the plaintiff’s mill, by placing earth 
thereon, and changed and re-arranged certain water bars upon a 
portion of the way near the mill, whereby large quantities of 
water were turned upon his premises. The plaintiff also offered 
evidence tending to show that, by the acts of the defendants, the 
course of the water down the hill, which was collected in the 
higbway from a considerable water shed, but being surface 
water, was turned from its natural and proper course upon the 
plaintiff’s land. The jury viewed the premises. 

Tt appeared that all the repairs and alterations made by the 
defendants were for the purpose of improving the highway; and 
the plaintiff did not call any witnesses to show that they were 
executed otherwise than in a reasonably proper and skilful man- 
ner. Jt also appeared, upon cross-examination of the plaintiff’s 
witnesses, that there had been a general, uninterrupted, public 
use of the road as a highway for more than forty years; that 
the defendants had worked upon it and repaired it at a period 


a 
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as remote as that, and since; but it was not conceded by the 
plaintiff that the acts and work done by the defendants were 
done in a proper manner, and there was no evidence in the case 
of a laying out of the highway by the town, and the plaintiff 
denied that it ever had been laid out. | 

The judge instructed the jury to return a verdict for the de- 
fendants, which was accordingly done; and the plaintiff alleged 
exceptions. 

J. C. Stone, for the plaintiff. Although the town were bound 
to keep this highway in repair, they must exercise their authority 
with discretion; and for an abuse thereof they are liable in an 
action of tort. The plaintiff was entitled to a verdict of the jury 
upon the question whether their manner of doing the work was 
proper. Flagg v. Worcester, 13 Gray, 601, and cases cited. 
Benjamin v. Wheeler, 8 Gray, 419. Callender v. Marsh, 1 Pick. 
418. The water was not mere surface water, which had fallen 
on the road in rain; but was accumulated water, which was 
turned from its natural and proper course. The jury, having 
viewed the premises, had information which the judge had not, . 
and they might well find that the work had not been properly 
done, although no witnesses were called to testify on that point. 

T. M. Stetson, for the defendants. 

Cuapman, J. The acts complained of by the plaintiff were 
done by the officers of the town in repairing a highway which 
the defendants were bound to keep in repair. Both parties 
assume that the defendants must be liable for the acts of their 
officers, if they were illegal. The acts consisted of placing earth 
on the road in front of the plaintiff’s mill, so as to raise the 
surface of the road, and changing and re-arranging certain water 
bars a short distance westward of the mill. The effect of these 
alterations was to change the course of the surface water which 
came upon the highway, so that the water ran down upon the 
plaintiff’s premises and injured his mill. There being a large 
tract of land from which the water came down upon the high- 
way, the injury done by it to the plaintiff was very considerable. 
But it still remained surface water, as distinguished from water 
running in what is known in law as a watercourse. 
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It is settled that within the limits of a highway the officers 
of the town may construct drains and culverts, and if the surface 
water, after flowing in them for some distance, turns upon the 
land of an adjoining proprietor, no action lies for the damage 
thereby occasioned. Flagg v. Worcester, 13 Gray, 601, and 
eases there cited. Dickinson v. Worcester, 7 Allen, 19. Barry 
v. Lowell, 8 Allen, 127. And as the defendants are bound to 
make their highways safe and convenient for travellers, they and 
their officers are protected in doing it, so long as they act within 
the scope of their authority, and are not bound to submit the 
propriety of their judgment or their motives to the supervision 
of a court or jury. Benjamin v. Wheeler, 8 Gray, 409. 

On the other hand, we have just decided in Franklin v. Fisk, 
ante, 211, that town officers have no right to extend their drains 
or culverts beyond the limits of the highway, and, if they conduct 
their drainage to the adjoining land, the proprietor may erect 
such structure as he pleases up to the line of his land, and keep 
off the water thereby. When a highway is laid out, a compen- 
sation is allowed to the proprietor of the land for all the dam- 
age it will occasion, both direct and incidental. When it exists 
as an ancient way, the adjoining proprietors purchase their 
lands subject to the rights of the public. One of these rights 
is that of keeping the travelled path free from surface water 
in such manner as the officers of the town think proper. These 
principles are decisive of this case. If the plaintiff has any 
remedy, it must be such as the statute gives. 

Exceptions overruled. 
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Cyrus H. Lorurop vs. Cuarues A. ReEp & another. 


A claim for unliquidated damages, resulting from the failure to fulfil a contract to sell and 
deliver goods, is provable in insolvency, under the statutes of this commonwealth. 


Appeat by the assignees of the estate of Albert L. Clark, an 
insolvent debtor, from the decision of the judge of insolvency, 
allowing the proof of a claim against his estate. The plaintiff 
filed a declaration in the court of insolvency, setting forth the 
grounds of his claim, and in the superior court Brigham, J. sus- 
tained a demurrer to this declaration; and the plaintiff alleged 
exceptions. ‘T'he case is stated in the opinion. 

W. &. Fuller, for the plaintiff. 

C. A. Reed, for the defendants. 

We tts, J. The only question raised by the demurrer is, 
whether the claim set forth in the declaration is such a debt as 
is provable, by the statute, against the estate of an insolvent 
debtor. The claim set forth is founded on these facts, namely: 
A contract by the insolvent debtor, with the plaintiff, to deliver 
forty-five tons of coal, at eleven dollars per ton; a delivery of 
five tons, and a refusal to deliver the rest, the market price hay- 
ing advanced in the mean time. Upon these facts the plaintiff 
had a just cause of action for the difference between the market 
value of the forty tons of coal not delivered at the time of the 
breach of the contract, and the contract price for ihe same, which 
difference the judge of the court of insolvency found to be three 
dollars per ton, or $120 in all—less the value of the five tons 
delivered, at eleven dollars per ton, $55; leaving a balance due 
the plaintif of $65. — 

Under the English decisions, this claim could not be proved. 
Proofs under a commission in bankruptcy are limited to liqui- 
dated demands. A distinction seems to be made in some cases 
between claims recoverable in indebitatus assumpsit, and those 
which sound in damages merely; the latter class being held to 
be too indefinite and uncertain to admit of proof and allowance 
in such proceedings. This restricted rule, which seems to have 
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been adopted in the early administration of the bankrupt laws 
of England, has been adhered to with great uniformity. ‘T'he 
case of Green v. Bicknell, 8 Ad. & El. '701, is exactly in point. 
It was a claim of precisely the same character with the present, 
being for the non-acceptance of goods sold, the market price 
having fallen, and was held not to be provable under the Hng- 
lish bankrupt laws. ‘The ground upon which this and most of 
the English decisions are placed is, that the amount of the claim 
cannot be determined without the intervention of a jury; and 
there is no provision in their system for such a determination. 

In our insolvency law, Gen. Sts. c. 118, § 25, the designation 
of “debts due and payable,” and “ all debts at that time abso- 
lutely due, although not payable,” is not broader in terms, and 
would not perhaps, of itself, require a broader application than 
is given to the English statute. But the general scope of our 
statutes is manifestly less restricted than the English system. 
For instance, by the express terms of § 25, demands in tort, for 
“goods and chattels wrongfully obtained, taken or withheld,” 
are provable. Again, by § 35, provision is made for trial by jury 
- upon appeal; thus removing the ground which was the leading 
consideration with the English courts in restricting the proofs to 
liquidated demands. 

The provisions of § 25, as to debts which may be proved; of 
§ 26, as to set-off of mutual debts; of § 44, as to “ debts due to 
the debtor,” which pass to the assignee; and of § 76, as to the 
debts from which the debtor may be discharged, are undoubtedly 
_ to be regarded as correlative provisions. In construing one sec- 
tion, and ascertaining the proper measure to be applied to the 
term “debt,” as used therein, reference may and must be had to 
all the others, and to the general purpose and operation of the 
statute as a system. 

Now in applying the provisions of § 26, courts have never 
been governed by the rules of law which restrict set-off as be- 
tween solvent parties. In the case of Tucker v. Oxley, 5 Cranch, 
34, it was held that “the bankrupt law changes essentially the 
relative situation of the parties; and the provisions making that 
change are thought by a majority of the court to have a material 
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influence on the words” of the section of that law relating to 
set-off. The same has been decided under the insolvent laws 
of Massachusetts, in Aldrich v. Campbell, 4 Gray, 284. In that 
case the court say, “ Claims not liquidated and debts absolutely 
due, though payable in the future, are to be included.” So also 
as to the assignment, the construction of § 44 has always been 
broader than the strict literal sense of the words used in its 
terms. The assignee takes all the debtor’s rights of action which 
had accrued at the date of the insolvency, so far as they are 
founded on or relate to his property interests; that is, all except 
such as are merely of a personal nature. Stone v. Boston & 
Maine Railroad,’7 Gray, 539. It is even held that a demand 
for the threefold penalty for usury passes to the assignee. Gray 
v. Bennett, 3 Met. 522. 

That the same liberal construction was intended for the 25th 
section is indicated by the clause from the report of the commis- 
sioners who framed the law, as cited by the court in Bickford v. 
Barnard, 8 Allen, 314. In that case it was held that, in an ac- 
tion of trespass guare clausum, so much of the plaintiff’s dam- 
ages as arose from the asportation of goods had been discharged 
by the defendant’s discharge in insolvency, although it had not 
been in fact offered for proof. In Gray v. Bennett, 3 Met. 522, it 
is remarked by Mr. Justice Hubbard, in considering the insol- 
vent laws of Massachusetts, that “the word ‘debt’ is of large 
import,’ and “in its popular sense includes all that is due to a 
man under any form of obligation or promise.” In Brown v. 
Lamb, 6 Met. 203, the same judge observes, “ 'The word ‘ debts’ 
in the statute is used in its broadest latitude.’ In the same — 
case it is also said that “the decisions upon the English stat- 
utes, while they furnish helps to enable us to arrive at just con- 
clusions, do not constitute legal precedents binding us in the 
construction of our own statute.” In Bangs v. Lincoln, 10 Gray, 
600, the judge who gave the opinion enumerates as claims not 
provable and therefore not discharged, “ contingent debts, execu- 
tory covenants, guaranties, and the like.” In Barker v. Mann, 4 
Met. 302, it was held that a claim which was to have been paid 
in work was provable, and therefore discharged by proceedings 
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under our insolvency laws. ‘The same was held as to a note pay- 
able in specific articles, under the bankrupt laws of the United 
States, in Chandler v. Windship, 6 Mass. 310, and this decision 
was put expressly upon the ground that the provision for a jury 
in the United States bankrupt law modified the rule as to the 
proof of claims which had been applied under the English law. 
In a more recent case in England, Ex parte Bateman, in re 
Routledge, 35 Eng. Law & Eq. 422, a demand for the value of 
certain timber which the debtor had agreed to saw and to keep 
insured, or to make good if burned, and which was burned, was 
disallowed by the commissioner, in accordance with what seems 
to have been the rule of English practice up to that time, 1856. 
But, upon appeal to the court of chancery, it was ordered that 
the petitioner be allowed to prove for the value of his timber 
destroyed by fire. The court, Turner, L. J., attempt to distin- 
guish that from the case of Green v. Bicknell, because, before 
the bankruptcy, Bateman made out an account of the items of 
such timber, and Routledge admitted its accuracy, although he 
denied the agreement. The court say, (p. 428,) “In Green v. 
Bicknell, in the view taken by the court, all the questions of 
quantity, quality, customary allowance and market price were 
entirely open, those several ingredients having been found by 
the special case merely as facts, and not as facts agreed on be- 
fore the bankruptcy;” “but in the present case I see nothing 
which can be open to dispute, except the mere question of value; . 
and it is, I think, sufficiently proved that there is a market price 
governing the value of timber.” This case (which is also re- 
ported, though with less fulness, in 8 De G., Macn. & Gord. 
263) is important as showing that the line of exclusion is drawn 
by the English courts, not so much in regard to the essential 
nature of the demand as to the means through which it is to be 
substantiated and its amount determined. ‘This being so, we 
have less difficulty in departing from the long established prac- 
tice of those courts. 
Regarding the purpose, therefore, of our statutes of insolvency 
as seeking to devest the debtor of all his estate and of all rights 
in the nature of property, and, on the other hand, to relieve him 
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from the pressure of obligations by which he is borne down, we 
are of opinion that, to give this purpose its full effect, the broad- 


est construction should be put upon this section allowing proof , 


of claims, that is compatible with the terms in which the legisla- 
ture has expressed its intention in this particular. Certainly no 
narrow definition nor technical rules of pleading or proceeding 


should exclude a demand which is legal and absolute at uate 


time of the insolvency. 


By § 76 the debtor is to be discharged ‘“ from all debts prova- : 


ble under this chapter, and founded on any contract made by 
him subsequently” to the act of 1838; with limitations as to 
jurisdiction. In accordance with what seems to be the purpose 
of this clause, as well as of the whole system, we think that any 
liability of the debtor, “founded on any contract made by him,” 
affecting pecuniary or property interests, may be proved against 
his estate, provided the demand or debt offered for proof had ac- 
crued to the claimant and become fixed, “ absolutely due,” at 
the time of the first publication of notice of the proceedings in 
insolvency. 

This does not conflict with the decisions in Bennett v. Bart- 
lett, 6 Cush. 225; French v. Morse, 2 Gray,111; and Morton v. 
Richards, 13 Gray, 15. In those cases the demand had not ac- 
crued to the plaintiff, and was not due until after the proceedings 
in insolvency “had been instituted; and the fact that those decis- 
lons were put exclusively and pointedly upon this ground is an 
implied recognition that the claims were, in their nature, prov- 
able. 

With this view of the law, we think the judge of the court 
of insolvency rightly admitted the claim to proof, and therefore 
that the demurrer must be overruled and the 

Exceptions sustained. 


! 
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Ausert G. Howarp vs. Coox BorpeEn. 


B. asked A. to go to a place in New York and survey out fifty thousand feet of boards for 
him, saying that the vessel that was to take them was on her way and would be there 
before A. Nothing was said about the price. A. went and surveyed the boards, and, the 
vessel not having arrived, marked them with B.’s name, left them on the wharf, and or- 
dered his men to deliver them on the vessel when she should arrive. No one was there 
to receive them for B. Held, that the above facts showed no acceptance by B., sufficient 
to satisfy the statute of frauds, and enable A. to recover their value from B. 


Contract brought to recover for about fifty thousand feet 
of boards sold by the plaintiff to the defendant. The answer, 
amongst other defences, set up that there was no sufficient de- 
livery and acceptance, under the statute of frauds. 

At the trial in the superior court, before Ames, J., the plaintiff 
testified that on one occasion shortly after the defendant and 
himself had returned from Piermont, New York, the defendant 
called on him and exhibited a letter from a correspondent con- 
taining an order for boards and said, “ I want you to go back to 
_ Piermont and survey me out fifty thousand of boards. The ves- 
sel that is to take them is on her way and will be there before 
you will.” The plaintiff accordingly went and selected and sur- 
veyed the boards, and, the vessel not having arrived when he 
left, he marked the boards with the name of the defendant’s 
firm, Borden & Co., and ordered his men to deliver them on the 
vessel when she should arrive. Soon after reaching home he 
called on the defendant and said, “ I have delivered those boards 
at Piermont, and now I want your note for the bill.’ The de- 
fendant replied, “ he vessel has not gone yet.” The plaintiff 
then said, “I can’t help that, it is at your risk.” The plaintiff 
afterwards said to the defendant, “ You hold my note with a 
mortgage; this bill shall go towards it.” The defendant has 
Since enforced his mortgage, without allowing anything for this 
bill. The plaintiff further testified that he did not know what 
became of the boards; that they were liable to be sold for non- 
payment of charges; and on cross-examination he said, “ ‘There 
was no other delivery of the boards than leaving them on the 


300 | BRISTOL. 


Howard v. Borden. 


wharf at Piermont for the defendant. ‘The defendant told me 
- the vessel would be there before I should, and that I was to sur- 
vey and deliver them on the wharf, or survey off fifty thousand ~ 
of boards for the vessel that was on her way. Survey means 
to put on the cap-log. ‘Tbe wharf at Piermont is only a rail- 
road station, and not a place for the deposit of lumber, but 
whatever is left there must be got out of the way at once.” 

The above evidence is all that was offered by the plaintiff to 
prove a delivery to and acceptance by the defendant; and the 
judge directed the jury to return a verdict for the defendant, 
which they accordingly did. The plaintiff alleged exceptions. 

J. C. Blaisdell, for the plaintiff. 

J. M. Morton, Jr., for the defendant, cited Browne on St. of 
Frauds, § 317; Denny v. Williams, 5 Allen, 1; Snow v. Warner, 
10 Met. 1382; Waterman v. Meigs, 4 Cush. 497; Dole v. Stimp- . 
son, 21 Pick. 384; Shindler v. Houston, 1 Comst. 261; Tempest > 
v. Fitzgerald, 3 B. & Ald. 680; Howe v. Palmer, Ib. 321; Acra- 
man v. Morrice, 8 C. B. 459; Proctor v. Jones, 2 C. & P. 582. 

Hoar, J. The plaintiff’s demand is for goods sold and 
delivered, of the price of more than fifty dollars. No note or 
memorandum in writing signed by the defendant or by his au- 
thority being proved, the alleged contract is not valid, under the 
statute of frauds, Gen. Sts. c. 105, § 5, unless there is proof that 
the purchaser has accepted and received some part of the goods 
sold, this being the only ground on which the plaintiff relies to 
take the case out of the statute. 

On examining the evidence reported, we are unable to find 
that there were facts which would establish such an acceptance 
and receipt. ‘The contract was oral. The defendant asked the 
plaintiff to go to Piermont and survey him out fifty thousand 
feet of boards, saying that the vessel to take them would be 
there before the plaintiff. There was no agreement as to price, 
or for any credit, and therefore no obligation on the plaintiff to 
deliver them without payment. The plaintiff “surveyed out” 
the boards, by placing them on the cap-log of the wharf, and 
marking them with the defendant’s name. Whether this was a 
sufficient delivery is not the question. The defendant was not 
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present, nor his vessel, nor any one on his behalf, so that there 
was no symbolical or even verbal acceptance ; certainly no act 
or declaration of taking possession. The defendant did nothing 
whatever in affirmance of the original oral contract after it was 
made. Farther than this, the evidence showed that the contract 
contemplated the receipt of the boards upon the vessel. The 
plaintiff testified that the wharf at Piermont was not a place 
of deposit, but a railroad station from which goods left there 
must be immediately removed. He ordered his men to deliver 
the boards on the vessel when she should arrive, showing that a 
further act of delivery on his part was contemplated. 'The de- 
fendant objected to paying the bill on the ground that the vessel 
had not gone. 

Without reviewing the numerous authorities on the subject, 
it is sufficient to say that the plaintiff has failed to cite a single 
, ease which supports the doctrine for which he contends; while 

the ruling of the court is fully sustained by the citations made 

by the defendant. ‘That ruling is therefore sustained, and there 
must be Judgment on the verdict. 


H 
‘ 


~Lovrs Lapnam vs. Coartes Atmy. 


The courts of this commonwealth have jurisdiction of an action by an informer against a 
collector of customs, to recover a share of a penalty or forfeiture recovered by the latter 
for smuggling. But such action cannot be maintained to recover a share of money paid 
to a collector before the rendition of any decree or judgment, and by way of compromise 
of pending legal proceedings for the smuggling; although such compromise was made 
with the approval of the United States attorney and the secretary of the treasury. 


-AcTION against the collector of customs of Fall River, con- 
taining a count in contract and one in tort, to recover an in- 
former’s share of certain money received by the defendant. 
Upon facts which are stated in the opinion, Ames, J. directed a 
verdict for the defendant, in the superior court, and the plaintiff 
alleged exceptions. 

E. L. Barney, for the plaintiff. 

J. C. Blaisdell, for the defendant. 
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Gray, J.* The material facts which the plaintiff offered to 
prove at the trial in the superior court, and upon which the pre- 
siding judge ordered a verdict for the defendant, were as follows: 
Upon the arrival of the schooner Charles W. Bentley at Fall 
River from a foreign port, part of ber cargo was landed at 
midnight under the orders and in the presence of her principal 
owner, without the payment of duties and in evasion of the 
revenue laws of the United States. The plaintiff informed the 
defendant thereof, who as collector of customs of the port of 
Fall River caused a libel to be filed by the attorney of the United 
States against the,vessel for this violation of the revenue laws, 
and proceedings were had thereon in the district court of the 
United States for this district. By the advice of the attorney — 
or his assistant, and with the approval of the secretary of the 
treasury of the United States, that suit was compromised and 
adjusted, upon the payment by the principal owner of the ves- 
sel to the defendant of the sum of $2600, and an entry of “ libel 
discontinued ” made upon the record of that court. It has been 
a common practice, advised and sanctioned by the district attor- 
neys of the United States, to have libels or prosecutions for 
smuggling settled and disposed of on payment by the defend- 
ant, without having the case brought to judgment or a final 
decree of forfeiture entered. ‘The plaintiff, as the report states, 
“did not claim that there was any express promise by the 
defendant to pay or account for any part of the money, so re- 
ceived by him, to the plaintiff, or that it was paid to him with 
any direction or express trust to account to the plaintiff for any 
- portion of it;” but contended that the money was received by 
the defendant as a forfeiture or penalty for a violation of the 
revenue laws of the United States, and that by the statutes of 
the United States the plaintiff, as informer, was entitled to one 
quarter part of it. 

The statute upon which the plaintiff relies is the act of con- 
gress of 1799, c. 22. By § 89 of this act, “all penalties, ac- 
cruing by any breach of this act, shall be sued for and recovered, 


———— 


* This case was argued at Boston in January 1867. 
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with costs of suit, in the name of the United States of Amer- 
ica;” “and the collector within whose district the seizure shall 
be made or forfeiture incurred is hereby enjoined to cause suits 
for the same to be commenced without delay, and prosecuted to 
effect,” and is authorized to receive from the court or its off- 
cer, “the sum or sums so recovered, after deducting all proper 
charges to be allowed by the said court, and on receipt thereof 
the said collector shall pay and distribute the same without de- 
lay, according to law.” And by § 91, “all fines, penalties and 
forfeitures, recovered by virtue of this act, and not otherwise ap- 
propriated, shall, after deducting all proper costs and charges, 


be disposed of as follows: ” one moiety for the use of the United 


States, and another moiety to be divided between the collector 


and other revenue officers; “ provided nevertheless that in all 
cases where such penalties, fines and forfeitures shall be recov- 
ered in pursuance of information given to such collector by any 
person other than the naval officer or surveyor of the district, the 
one half of such moiety shall be given to such informer,” and 
the other half to the officers of the revenue. 1 U.S. Sts. at 


_ Large, 695, 697. 


The defendant contends that if this money was, within the 


“meaning of the statute, “recovered in pursuance of information 


given” to the defendant by the plaintiff, the right of the plain- 
tiff to a share thereof could be determined only by an applica- 


_ tion to the court of the United States, upon whose process the 


vessel was seized ; and that this court has no jurisdiction to in- 


‘quire into the question. But if this money was “recovered” 


and received by the defendant, within the meaning of the act 
of congress, this objection cannot be sustained. The court in 
which a sentence of condemnation is passed in a cause of seiz- 
ure doubtless has jurisdiction, as an incident to the possession 
of the principal cause, to order distribution of the proceeds 


according to the terms prescribed by law; and it is a familiar 


practice in the courts of the United States to institute an inquiry 
for that purpose whenever a doubt is suggested as to the rights 
of the parties who are entitled to share in the distribution. Jones 


_ v. Shore, 1 Wheat. 462. M’Lane v. United States, 6 Pet. 404, 
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Westcot v. Bradford, 4 Wash. C. C. 492. Hooper v. Casks of 
Brandy, Daveis, 370. But such jurisdiction can be exercised 
only while the proceeds are in the custody of the same court, 
and does not exclude all other remedy of a party entitled to 
share in the proceeds, after they have passed out of its control. 
If any amount recovered by way of forfeiture has been paid 
over by order of the court to the collector, and received by him, 
he is liable to an action by any other party entitled for his share; 
and such an action may be maintained either in the circuit court 
of the United States, if the amount in dispute and the citizen- 
ship of the parties are such as to give that court jurisdiction, or 
in the courts of the state. Van Ness v. Buel, 4 Wheat. 74. 
Buel v. Van Ness, 8 Wheat. 312. When, as in this case, both 
parties are citizens of the same state, the courts of the United 
States have not been invested by congress witb jurisdiction over 
such an action, and it can only be brought in the state courts. 
It therefore becomes necessary for this court to determine 
whether the money received by the defendant, without any de- 
cree for its payment, was “recovered,” within the meaning of 


the act of congress of 1799; and the sections already quoted  — 


clearly show that it was not. All their provisions lock to a re- 
covery by judgment of court, and not otherwise. By § 89 penal- 
ties are to “be sued for and recovered, with costs of suit, in the 
name of the United States;” the collector is directed to cause 
suits for forfeitures to be “ prosecuted to effect,’ which ordi- 
narily means to final judgment; ithe money which he is to 
receive and distribute is defined as “the sum or sums so recov- 
ered,” that is, by suit in the name of the United States, prose- 
cuted to final judgment; and all proper charges are to be first 
“allowed by said court” and deducted. And in § 91 the amount 
to be distributed is described as “ fines, penalties and forfeitures 
recovered by virtue of this act,” “ after deducting all proper costs 
and charges.” Whether any fine, penalty or forfeiture has been 
incurred can only be ascertained by the decree of the court in 
which the suit is brought. Gelston v. Hoyt, 3 Wheat. 313, 317, 
& seg. Fines, penalties or forfeitares cannot be imposed, or the 
amount of costs and charges fixed, except by judgment of court. 
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A sum of money paid by agreement, and not pursuant to any 
judgment, is not a fine, penalty or forfeiture, nor recovered in 
the manner pointed out in the act. 

The counsel for the plaintiff referred to the act of congress 
of 1797, c. 13, (made perpetual by the act of 1800, c.6; 2 U.S. 
Sts. at Large, 7,) by which, upon a petition to the judge of the 
district court for the mitigation or remission of any fine, pen- 
alty or forfeiture incurred under the revenue laws, and a state- 
ment of the facts of the case by the judge after notice to the 
persons claiming the same and to the district attorney, the sec- 
retary of the treasury may mitigate or remit such fine, forfeiture 
or penalty, or any part thereof, if in his opinion incurred without 
wilful negligence or intention of fraud, and “direct the prose- 
cution, if any shall have been instituted for the recovery thereof, 
to cease and be discontinued, upon such terms or conditions as 
he may deem reasonable and just.” 1 U.S. Sts. at Large, 506. 
But there is nothing in the words of this act to show that a sum 
of money can be held to be “recovered,” within the meaning of 
the revenue laws, without a judicial decree in favor of the party 


suing for it. And the decisions of the courts of the United 


States upon the construction and effect of the act of 1797 seem 
to be conclusive upon the point that the money must be ad- 
judged to the United States, and received by the marshal or 
other officer of the court, before it can be said to be recovered un- 
der the act of 1799. In United States v. Morris, 1 Paine, 209; 
S. C.10 Wheat. 246; it was held that the secretary’s power of 
remission did not cease upon a final decree of condemnation, so 
long as the money still remained in the custody of the court. 
“ Nothing,” said Mr. Justice Livingston in the cireuit court, 
(adopting the definition of Mr. Pinkney in Jones v. Shore, 
1 Wheat. 468,) “is recovered, within the meaning of this law, 
until it is adjudged and received.” 1 Paine, 230, 238. Mr. 
Justice Thompson, in delivering the opinion of the supreme 
court, also recognized a final decree of condemnation and pay- 
ment of the money to the collector for distribution as both 
necessary to make the rights of revenue officers and informers 
absolute; and added: “ If any prosecution has been instituted, 
VOL. XIII. 20 
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the secretary has authority to direct it to cease and be discon- 
tinued, upon such terms as he may deem reasonable and just. 
This enables him to do ample justice to the custom-house offi- 
cers, not only by reimbursing all costs and expenses incurred, 
but rewarding them for their vigilance, and encouraging them in 
the active and diligent discharge of their duty in the execution 
of the revenue laws.” “No vested rights of informers or cus- 
tom-house officers are violated in either case. These rights are 
conditional, and subordinate to the power of remission, and to 
be provided for in the terms and conditions upon which the 
remission is granted.” 10 Wheat. 290-292, 295. In M’ Lane v. 
United States, 6 Pet. 404, it was indeed held that the officers of 
the customs were entitled to share in a sum of money paid in 
accordance with a reservation by the secretary of the treasury 
upon remitting a forfeiture, under a similar statute, after a final 
decree of condemnation; but in that case, there having been a 
judgment for the forfeiture, the money reserved and paid was 
“recovered,” within the rule of the previous case. 

The record of the suit in the district court of the United 
States, which is made part of the report in this case, does not 
show any notice or statement by the judge, or remission by the 
secretary, as provided for in the act of 1797. Nor is there any 
evidence of a compliance with the act of congress of 1863, c. 76, 
§ 10, which authorizes the secretary to compromise any claim of 
the United States upon the report and recommendation of the 
attorney of the United States, showing in detail the condition 
of the claim and the terms upon which the same may be com- — 
_ promised. 12 U.S. Sts. at Large, 740. But it is immaterial in 
this case to inquire whether the approval by the secretary of the 
compromise and settlement on which the libel was discontinued 
was in accordance with the acts of congress, or assented to by 
the plaintiff in such a manner as to bind him. If, as was argued 
for the plaintiff, “ it must be presumed that the judge, the attor- 
ney and the marshal of the United States, the collector of cus- 
toms, and the secretary of the treasury, when they took the 
money, and dismissed the libel, proceeded according to law,” 
‘then no informer had the right to claim anything not reserved 
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to him in the terms and conditions of the remission or com- 
promise. If, on the other hand, the settlement and discon- 
tinuance of the suit in the district court of the United States 
were unauthorized by law, and not assented to by the plaintiff, 
his remedy, if any, was by application or suit in that court, 
treating the settlement as invalid. United States v. Lancaster, 

_ ,4 Wash. C. C. 64. M’Lane v. United States, 6 Pet. 404. The 
Palo Alto, Daveis, 348. Raynham v. Rounseville, 9 Pick. 44. 
Wheeler v. Goulding, 13 Gray, 539. But whether the libel has 
or has not been legally and effectually discontinued, it bas not 
been prosecuted to judgment, and nothing has been recovered, 
Within the meaning of the acts of congress upon which alone 
the plaintiff relies to maintain his action. 

This view being decisive of the case, it is unnecessary to de- 
termine whether the facts detailed in the report show such a 
giving of information by the plaintiff to the defendant as is con- 
templated by the act of 1799. 

Judgment on the verdict for the defendant. 
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CuartotTre C. Cuurr vs. Mutrvat Benerit Lire Insurance 
ComMPaANy. 


If a policy of life insurance contains a clause providing that the policy shall be void in case 
the insured shall die in the known violation of any law of these states, or of the United 
States, or of any country which he may be permitted under this policy to visit or reside 
in, the company must prove, in order to avoid the policy on this ground, that he died 
while engaged in a voluntary criminal act, known by him at the time to be a crime against 
the laws of such state or country. But those acts which are criminal by the common law 
and the laws of all civilized countries will be presumed to be criminal by the laws of the 
states of this Union, and he will also be presumed to have known that they are so. 

If, in an action upon such policy, there is evidence tending to show that the insured was 
killed by being shot while engaged in the commission of a robbery and assault and bat- 
tery, and it is in dispute whether, if he had been so engaged, he had desisted therefrom, 
it must appear, in order to exonerate the company from liability, that such criminal act 
was not so far completed as to render the shooting a new and distinct event, rather than 
a mere continuation of the original affray, and that the death was in consequence of the 
crime of the insured; but it need not be proved that the insured knew or had reason to 
believe that his criminal act would or might expose his life to danger. 
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Contract upon a policy of life insurance, by which the de- 
fendants insured the life of Matthew J. Cluff, the plaintiff’s 
husband, in the sum of $3000, payable to the plaintiff, or, if she 
should die before him, to their children. The policy contained 
the following clause : 

“ Or in case he” (the insured) “shall die by his own hand, in 
or in consequence of a duel, or by reason of intemperance from 
the use of intoxicating liquors, or by the hands of justice, or in 
the known violation of any law of these states, or of the United 
States, or of the said provinces, or of any other country which 
he may be permitted under this policy to visit or reside in, this 
policy shall be void, null and of no effect.” 

At the trial in the superior court, at April term 1865, before 
Brigham, J., the plaintiff proyed that she duly notified the de- 
fendants of her husband’s death, and introduced no other evi- 
dence except two depositions, the material portions of which 
were as follows: 

Frank Bugbee, a physician, of the parish of Ascension and 
state of Louisiana, testified that Cluff was killed on the 25th 

of February 1864, on the Doyle plantation in that parish; and 
on cross-examination he answered thus: 

1. “ He died from a pistol sbot wound, fired from the hands 
of William Cox. Mr. Cluff had been away from his home for 
a couple of days before the day of his death, and returned about. 
four o’clock in the afternoon. Shortly after his return he and I 
went in company to the Doyle plantation. We were sitting on 

our horses, on the levee, when William Cox, a boy, drove along 
with a load of water. Mr. Cluff asked me who that boy was. 
I told him it was a Cox boy. He asked the boy when they 
were going to leave the place. The boy answered, they 
Were going soon. Mr. Cluff asked the boy when they were 
going to pay the bill. The boy answered, ‘they were not going 
to pay it all” Mr. Cluff said, ‘I will take your horse then, 
The boy dared him to do it, and to try it then. Mr. Cluff then 
went unhitching the horse from the wagon. After having partly 
unhitched, he tried to get the reins or ropes from the boy. The 
boy then got down from the wagon, by the side of Cluff. Cluff 
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then took a small pen-knife to cut the ropes. The boy said 
‘Don’t do that” Mr. Cluff then got [sic] the ropes. The boy 
then ran about three rods, drew a pistol, fired at Mr. Cluff, and 
shot him in the right side between the fifth and sixth ribs. The 
boy then cocked his pistol again, but did not fire. Mr. Cluff said 
to me, ‘ He has hit me, doctor,” and never spoke afterwards, and 
died immediately.” 2. “Cluff was in the act of taking the 
horses from the wagon in which the boy who killed him was. 
He had not taken any other property in his control.” 3, “ Mr. 
Cluff did not assault said boy otherwise than by unhitching his 
horses. He did not beat him, nor did he threaten him, just be- 
fore he was shot, only to the taking of his horses.” 4. “ The 
bill Cluff talked of was a biil for feed for the horses and cattle 
of the Coxes, used by them from the plantation of which said 
Cluff was the lessee.” 5. “ He [Cox] was, as near as I could 
guess, from sixteen to eighteen years of age. He was, as near 
as I could say, about five feet three inches high, and weighing 
about one hundred and ten pounds.” 'The witness also testified, 
in answer to further inquiries, that Cox was tried for the offence, 
and acquitted. 

William Scott, an engineer, of the parish of St. Charles, in 
Louisiana, after stating the fact of the killing, testified as fol- 
lows : 

Int. 5. “I was present at the time he was shot. William 
Cox was coming along in a wagon, having a load of water. Dr. 
Bugbee and Matthew J. Cluff were standing on the levee in 
front of the gate at Mount Houmo plantation. Cluff asked 
the doctor who that was that had the wagon. The doctor told 
him it was William Cox. Mr. Cluff then called Cox and told 
him to halt with his wagon. When Cox halted his wagon, Mr. 
Cluff asked him when was he going to move. Cox said he 
had moved some of their things; and then Mr. Cluff asked 
him when he was going to finish moving. Cox said he did not 
know; when he got ready. Then Mr. Cluff asked him where 
he was moving to. Cox said, to Baton Rouge. Mr. Cluff 
then asked Cox when was he going to pay the bill that he sent — 
in to him. Cox said he was not going to pav it all. Mr. Cluff 
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then said, ‘ You are not going to pay it at all?’ Cox said, ‘ No, 
sir, 1am not.’ Mr. Cluff then said, ‘ You-have got some stock, 
hain’t you, some horses and cattle?’ Cox said,‘ Yes.” Cluff 
then says, ‘ Well, if you won’t pay the bill, I will take your 
horses and cattle to pay it.’ Cox then said, ‘ You better get at 
it now. Mr. Cluff got off the levee and went down on the 
road where Cox was, and unhitched both horses out of Cox’s 
wagon, and then went up to the wagon, and told Cox to turn 
loose the lines. Cox said he would not do it. Then Mr. Cluff 
pulled out a little pen-knife about three inches long and started 
to cut the lines of the wagon, and Cox then told Cluff not to 
cut his lines. Cluff then shut the knife up, and put it in his 
vest pocket, and went up to the horses’ heads and started to 
untie the lines from the bridle. By that time Cox left the wagon 
and went up to the horses’ heads where Cluff was, and then 
grabbed Mr. Cluff by the throat. Mr. Cluff then struck Cox 
and knocked him off from him, making Cox a sort of staggering 
on his all fours. Then Cox run off about three strides behind 
the wagon, and drew out his pistol and fired at Cluff Mr. 
__- Cluff then dodged round the horses’ heads to keep himself from 
getting the second fire. William Cox tried to get the second 
fire at him, until he heard Cluff halloa out to the doctor, saying 
he was struck. At this time William Cox whirled and run. 
Cluff then fell, The doctor run to him and found him dying, 
and so near gone he could not do him any good.” Int. 6. 
“ Cluff did assault Cox, after Cox caught him by the throat.” 
On cross-examination, this witness added some statements, the 
material ones of which are as follows: 8. “ Cluff did not threaten 
said Cox.” 9. “ Ciuff’s conduct and language were not violent 
and threatening towards said Cox.” Int. 10. “ When said 
Cluff was shot, was not an open knife in his hand?” Ans. 
* No.” 11. “ Cox was about three strides, say about three yards, 
behind the wagon, and said Cluff was at the horses’ heads. 
Cluff was not facing Cox, nor approaching him with an open 
knife in his hand, nor approaching him at all.’ 12. * He was 
not then threatening him; he was not saying anything.” He 
farther testified that he thought Cluff was about forty years old.. 
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The defendants offered no evidence; and the judge instructed 
the jury that, upon the evidence, the defendants were liable as 
matter of law; and a verdict was accordingly returned for the 
plaintiff’ The defendants alleged exceptions. 

C. W. Loring, for the defendants. 

H. C. Hutchins & ‘A. S. Wheeler, for the plaintiff. 

By THE Court. If it had been found by the jury that the 
insured, when he was shot, was engaged in a criminal violation 
of law, known by him to be so, and that such violation of law 
might have been reasonably expected to expose him to violence 
which might endanger life, the court are of opinion that the de- 
fence might have been sustained, and that there was evidence 
on this point, which should have been submitted to the jury. 

Whether the defence can be maintained upon any other 
ground, no opinion is given. Exceptions sustained. 


A new trial was accordingly had in the superior court, at 
April term 1866, before Vose, J., at which the same evidence 
was introduced as before, with the addition that the defendants 
cited the Rev. Sts. of Louisiana, 1856, p. 160, § 1, as follows: 
“ All crimes, offences and misdemeanors shall be taken, intended 
and construed according to and in conformity with the common 
law of England; and the forms of indictment, (divested, how- 
ever, of unnecessary prolixity,) the method of trial, the rules of 
evidence, and all other proceedings whatsoever in the prosecu- 
tion of the crimes, offences, and misdemeanors, changing what 
ought to be changed, shall be according to the common law, 
unless otherwise provided.” 

The defendants requested the court to instruct the jury as 
follows: 

“1. That the insured died in a known violation of the law, ac- 
cording to the terms of the policy, and that there was no sufficient 
evidence upon which a verdict could be found for the plaintiff. 

“2. That the insured’s taking the horses from Cox forcibly, 
though under pretext or claim of collecting a debt, was robbery, 
which Cox could resist even with the use of a deadly weapon, 
and the insured’s death, while taking the horses, rendered the 


NOVEMBER 1866. 313. 


Cluff v. Mutual Benefit Life Insurance Company. 


policy on his life, according to its terms, void, null and of no 
effect. 

“3. That the taking of the property of another forcibly, and 
without legal process, is a-known violation of the law which is 
referred to in the policy. 

“4, That there is no evidence upon which the jury can find 
that Cluff, in taking the horses, was in the exercise of any legal 
right. That the burden was on the plaintiff to show that Cluff 
supposed he had a right to take the horses. 

“5, That the policy is void, null and of no effect, because the 
insured died while in the act of violating the law of the state 
he was in, and the laws of every civilized community, in taking 
property to which he had not any legal claim. 

“6. That, the dispute being brought on by the illegal act of 
the insured, the death of Cluff was in consequence of a known 
violation of law.” 

But the judge refused so to rule, but instructed the jury as 
follows : 

“The burden of proving that the insured died in the known 


- violation of law is upon the defendants. The attempt to dis- 


possess Cox of his horses, if not accompanied by threats or acts 
of violence upon Cox, committed or uttered for the purpose of 
compelling him by force and terror to surrender possession of 
them, would not constitute the crime of robbery, or an attempt 
at robbery; and if this attempt to take the horses was made by 
Cluff under the honest though mistaken belief that he had a 
legal right to take them to satisfy his claim, the act would not 
constitute either larceny or an attempt to commit that offence. In 
the absence of force or threats used by Cluff to induce Cox to give 
up the property, the acts of Cluff, if unlawful, constituted only 
a trespass or wrongful intermeddling with the personal property 


of Cox, for which he might have his remedy for damages; but 


they did not constitute by the common law a criminal violation 
of law, subject to the penalty of fine or imprisonment, and, in 
the absence of any evidence that they were a violation of any 
penal statute of Louisiana, there is no legal presumption that 
they had any such criminal character. If when he was shot he 
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was engaged in a criminal violation of law, as in an attempt to 
commit the crime of robbery or larceny, or was committing an 
assault upon the person of Cox, and he knew he was so engaged 
in a criminal violation of law, and such violation might reason- 
ably have been expected to expose him to violence which might 
endanger life, then he died in known violation of law within the 
meaning of the policy, and the plaintiff cannot recover. If 
when shot he was not actually engaged in an assault upon Cox, 
but this assault had ceased, and he was not threatening to renew 
it, and Cox had withdrawn from his reach, and under these cir- 
cumstances Cox deliberately shot him, then he was not engaged . 
in any criminal violation of law, so far as unlawful violence 
upon Cox was concerned, when he died.” 

The jury returned a verdict for the plaintiff; and the defend- 
ants alleged exceptions. | 

Loring, for the defendants. The act of Cluff, in taking the 
property of Cox from him forcibly, for the purpose of indem- 
nifying or redressing himself, was a violation of law: It is so 
in every civilized or half-civilized country. The provision of the 
policy is general, and is not confined to criminal violations of 
law, but includes all violations of Jaw. All violations of law 
are more or less dangerous to life, and especially trespasses upon 
land, property, or the person; and life insurance companies may 
well guard against the effect of them. And this clause was in- 
tended for all deaths arising from the insured’s known viclation 
of law. See Dean v. Amer. Mut. Life Ins. Co. 4 Allen, 96; 
Borrodaile v. Hunter, 5 Man. & Gr. 639; Amicable Society v. 
~ Bolland, 4 Bligh, (N. 8.) 194, and 2 Dow & Clark, 1. The in- 
sured’s violation of law is a known violation everywhere. Some 
violations of law, depending on special statutes, are not known 
violations. But the presumption is conclusive that Cluff, being 
a responsible person, must have known that his act was in vio- 
lation of law. Best on Presumptions, 63, 127. 

Cluff’s act amounted to robbery. 4 Bl. Com. 243, 244. The 
purpose of taking the horses is immaterial. The pretence that 
the family of Cox were indebted to him makes no difference in 
the character of the act. Being done by force, the act amounted 
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to robbery. See 2 East P. C. c. 16, §§ 127, 128; 1 Russell on 
Crimes, (7th Amer. ed.) 880-882; Woodfall Land. & Ten. 
(5th ed.) lib. 2, c. vii. § 10; Commonwealth v. Low, Thacher’s 
Crim. Cas. 477. It is unnecessary to show that Cox was justi- 
fied in killing Cluff, but the facts are sufficient even for that. 4 
Bl. Com. 180. 1 Russell on Crimes, 667, 668. 2 Bishop Crim. 
L. § 632. 

If not a robbery, Cluff’s act was a trespass accompanied by 
a breach of the peace, indictable at common law and in Louis- 
jana. 1 Bishop Crim. L. § 397. 3 Salk. 187. 

The instructions which were requested should have been 
given; and the instructions which were given were incorrect. 
No threats or acts of violence upon Cox, committed or uttered 


_ for the purpose of compelling him by force or terror to surrender 


possession of them, were necessary to constitute robbery. In 
many cases robberies have been attended with great courtesy 
towards the robbed; but if the person robbed parts with his 
property through terror, it is enough. Commonwealth v. Hum- 
phries, 7 Mass. 242. There being no evidence to show that 
Cluff had an honest or mistaken belief that he had a legal right 
to take the horses, the instruction on this point was erroneous, 
The other instructions were too restricted. There is no clause 
in the policy requiring the violation of law to be criminal, or 
that it must reasonably be expected to endanger the life of the 
insured. 

Hutchins § Wheeler, for the plaintiff. The witnesses gave 
different accounts of the transaction, and the case was there- 


fore a proper one to be submitted to the jury under instructions. 


This having been done, the only questions here are in reference 
to the instructions given and refused. 
The language of the policy must be construed to mean that, 


in order to avoid the policy, the insured must die in consequence 


of the known, intentional, guilty violation of the criminal law. 
There was no evidence of the laws of Louisiana, except of the 
general criminal laws of that state. 

In this case, clearly, taking the two depositions together, it 
cannot be contended that the evidence proved any criminal 
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offence, uniess robbery. To constitute robbery, there must be 
either actual violence to the person, or putting in fear. 4 Bl. 
Com. 242. 2 Bishop Crim. L. §§ 967-971. The burden of 
proof was on the defendants to establish one of those alterna- 
tives. But the evidence negatives both of them. The most, 
therefore, that can be considered as proved is, that Cluff was 
committing a trespass. 

But even if Cluff was committing a robbery, Cox had no 
right to shoot him for the purpose of preventing it; 2 Bishop 
Crim. L. §) 658, 634; and therefore the death of Cluff was not 
the natural consequence of his act, as being legally justifiable; — 
nor can the taking of life be said to be a natural consequence 
of a mere trespass of the character of the act of Cluff. There- 
fore a death so resulting could net be in consequence of the vio- 
lation of law. See Harper v. Phenix Ins. Co. 19 Missouri, 506. — 

The verdict of the jury has decided that Cluff was not en- 
gaged in any criminal violation of law, unless the judge erred 
in defining robbery. 

Foster, J. In an action upon a policy of life insurance, the 
death of the insured having been shown, the defendant corpora- 
tion relied, to avoid the contract, upon proof that a condition 
of the policy had been violated. To establish this defence the 
burden of proof was upon the company, notwithstanding the 
evidence tending to prove a forfeiture came from the plaintiff’s 
own witnesses. ‘The case could not be withdrawn from the 
jury, or a verdict for the defendant directed, because the defence 
rested upon an aflirmative proposition which the company was 
bound to maintain. 

In the opinion of the court, the condition that the policy 
should be null and void, among other grounds, in case the in- 
sured should die “ by the hands of justice or in the known vio- 
lation of any law” of the state or country where he resided or 
which he was permitted to visit, must be construed to refer to a 
voluntary criminal act on the part of the insured, known by him 
at the time to be a crime against the law of such state or coun- 
try. Applying the maxim noscitur a sociis, and remembering 
that such a clause ought not to be so interpreted as to work a 
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forfeiture unless that intention is apparent, as well as from the 
natural import of the words “known violation of law,” we 
conclude that they do not extend to mere trespasses against 
property or other infringements of civil laws to which no crim- 
inal consequences are attached. 

Robbery, larceny and an assault upon the person of another, 
which are criminal offences by the common law and the laws of 
all civilized countries, must be presumed to be crimes against 
the laws of Louisiana. And the ordinary presumption applies 
to this case, that every person intelligent enough to be the sub- 
ject of punishment must be presumed to know the criminal 
laws of the government under the jurisdiction of which he is 
found. 

The forcible taking of the horses from Cox, if done under an 
honest claim of right, however ill founded, would not constitute 
the crime of robbery or larceny ; because where a party. sin- 
cerely, although erroneously, believes that he is legally justified 
in taking property, he is not guilty of the felonious intent which 
is an essential ingredient of these crimes. Neither does the tak- 
ing of horses from a vehicle to which they are harnessed amount 
to an assault upon the driver, unless accompanied by violence 
or threats of violence against him. An assault is an intentional 
attempt by force to injure the person of another. Commonwealth 
v. Ordway, 12 Cush. 270. A battery is committed whenever the 
menaced violence of an assault is done in the least degree to 
the person. Hither an assault or battery would be a crime 
within the condition of the policy, unless justified as a measure 
of necessary self-defence. | 

To apply these principles more closely to the circumstances 
of the homicide of Cluff, as narrated in the depositions which 
were the only evidence at the trial, we find in the account given 
by Bugbee no statement of any assault committed by Cluff, pre- 
vious to the firing of the pistol. He appears only to have en- 
deavored to unharness and take away the horses, under bis 
claim to hold them as security for debt, and neitber to have 
done nor threatened any injury to the person of Cox. 

In the deposition of Scott, however, a different account of the 
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. transaction is given, eortine to which Cluff was guilty of an 
assault and battery. His attempt to take away the horses was 
forcibly resisted by Cox, who “grabbed him by the throat.” 
Cluff then struck him, making him stagger. This blow does 
not appear to have been by way of self-defence, but in further- 
ance of the design to obtain the horses. It was therefore, ac- 
cording to the version of this witness, a criminal assault, even 
if Cox also committed an assault by using undue violence in 
resisting the attempt of Cluff. 

But the jury may not believe the narrative of either deposi- 
tion to be precisely accurate, and the question whether Cluff 
was guilty of an assault must be submitted to their considera- 
tion upon all the aisaide which may be produced at another 
trial. 

Assuming that Cluff did commit a criminal assault, it may 
not necessarily follow that he died in the known violation of 
law. If he was shot while the assault continued, such would 
be the case. But if it had ceased, and Cluff was not threaten- 
ing to renew it, and Cox had withdrawn out of his reach and 
then shot him, not in the course of the affray, but merely to re- 
venge himself for what had been done, or to prevent the seizure 
of the horses, then at the time he was killed Cluff was not en- 
gaged in a known violation of the law, within the meaning of 
the policy. For he must have received the mortal wound during 
and while engaged in the commission of a crime, not merely in 
consequence of it afterwards. But the jury, upon all the evi- 
dence, should consider whether, if he is proved to their satisfac- 
tion to have been once engaged in a criminal assault, he can be 
deemed to have desisted from it, while persisting continuously i in 
the very act in the course of which the affray occurred. Their 
attention should be called distinctly to the: question whether, if 
Cluff had committed a criminal assault, it was so far ended when 
he was fired upon that the fatal shot is to be regarded as a new 
and independent event, rather than a mere continuation of the 
original affray. If Cluff committed a criminal assault on Cox, 
which the latter immediately returned by a fatal blow, then the 
death would have been occasioned in a known violation of law, 
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although the jury might believe that Cluff was not at the mo- 
ment intending to commit any further assault. The question 
to be considered is, were the two acts — the assault by Cluff 
and the firing.of the pistol by Cox—a part of one conflict for 
the possession of the horses, or had Cox abandoned his attempt 
to retain the custody of the horses, and had Cluff desisted from 
his assault? Was the fight over, or had Cox merely retired to 
a more advantageous position? In short, if Cluff in the first 
instance did commit a criminal assault, and the firing of the pis- 
tol was a part of the same continuous transaction, then the con- 
dition of the policy was violated. 

It must also appear that the death was eed or occasioned 

by or resulted from the criminal act. The loss of life must be 
connected with the crime as its consequence. By reason of the 
guilty act the death must have occurred, so that without its 
commission it would not have taken place. 
In the opinion of a majority of the court, it is not, however, 
essential that the deceased should have known, or have had rea- 
son to believe, that his criminal act would or might expose his 
life to danger. ‘I'he fact that the crime actually did produce the 
death is sufficient to avoid the policy, without regard to the 
probability that such a result would ensue. 

Erasing from the instructions given by the learned judge at 
the trial the clause, “and he knew that such violation might 
reasonably have been expected to expose him to violence which 
might endanger life,” the remainder appears to be correct, so far 
as reported. The jury should be instructed what acts consti- 
tute the crimes of robbery, larceny and assault upon the person. 
It is for them to decide whether, when shot, the deceased was 
engaged in committing or attempting either of these offences. 
If he had committed an assault, it is likewise to be determined 
by them whether he had ceased and desisted therefrom. Guided 
by instructions modified and amplified in conformity with the 
views expressed in this opinion, the question whether the policy 
has been forfeited by a violation of the condition will be for 
their determination. Exceptions sustained. 
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Ann B. Baxter vs. Massasort INsuraNcE COMPANY. 


A party to a suit who is interrogated, under Gen. Sts. c. 129, §§ 46-57, may introduce into 
his answer any matter relevant to the issue raised by the pleadings, and to which the 
interrogatory relates; and he is not confined to matters relevant to the issue raised by the 
interrogatory. 

In an action against an insurance company, upon a policy of insurance and also upon an 
agreement to insure, if it appears that a policy has been filled out and never delivered, 
but retained in the possession of the defendants’ agent, and it is in dispute whether it 
was filled out in pursuance of any previous completed agreement as to the terms of in- 
surance, the defendants may properly be required to annex such policy, or a copy thereof, 
to their answers to interrogatories filed by the plaintiff and calling for it. 

If in such action there is evidence tending to show that the defendants’ agent, under au- 
thority conferred upon him, agreed to insure the property of the plaintiff, and accordingly 
filled out a policy for that purpose and took it to the office of the plaintiff’s agent to de- 
liver it to him and receive the premium, but did not find him and therefore retained the 
policy until the destruction of the property by fire, which was about a month afterwards, 
the judge is not bound to rule as a matter of law “ that the purpose and time of operation 
of the arrangement respecting the policy had expired’’ before the loss, but it should be 
left, under instructions, to the jury to determine whether or not the contract was at an 
end. 

In such action, evidence is competent to prove a usage that where there has been a verbal 
agreement for insurance, and the terms agreed upon and entered in the books of the com- 
pany, the contract for insurance is considered as valid for the insured, although the pre- — 
mium is not paid. 


Contract. The original declaration containeu two counts, 
upon a policy of insurance for $1000, issued by the defendants 
to the plaintiff upon her buildings in Newton, which were subse- 
quently destroyed by fire while so insured. Three additional 
counts were afterwards filed, the first two of which alleged an 
agreement to insure the same, in consideration of an agreement 
to pay a premium of six dollars and twenty-five cents; and the 
last count was upon the policy. 

The answer, amongst other things, denied the making of any 
contract, in any form, and denied the authority of any agent of 
the defendants to make an agreement to insure in their behalf. 

Prior to the filing of the amended counts, interrogatories were 
filed by the plaintiff to be answered by the defendants, and were 
answered as follows, the interrogatories and answers being bere — 
printed together : 

“Int. 1. State whether or not Reed & Brother, insurance 
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agents, and having their office in the Old State House in Bos- 
ton, were agents of the defendants in the business of insurance 
during the year 1863. Ans. Yes. 

“ Int. 2. Have Reed & Brother continued to be such agents 
to the present time? Ans. Yes. 

“ Int. 3. State whether or not the defendants, or their said 
agents, Reed & Brother, in the year 1863 filled out a policy 
of insurance purporting to be in favor of the plaintiff, on a 
house in West Newton, for one thousand dollars. Answer this 
question without stating whether such policy was delivered or 
not, or whether the same took effect or not as a contract. 
Ans. 'The defendants did not fill out such policy, but are in- 
formed that the agents Reed & Brother did fill out an instrument 
purporting to be a policy of insurance in favor of the plaintiff on 
a house in West Newton of the amount named in the interroga- 
tory; but said instrament was not filled out in pursuance of any 
contract with said plaintiff, nor in accordance with any agree- 
ment with any person on behalf of said plaintiff, and the terms 
thereof were never made known to the plaintiff, nor to any one 
in her behalf, nor assented to by her nor by any one in her be- 
half, and said instrament was never delivered to the plaintiff nor 
to any one in her behalf.” 

The further answers simply disclosed that the defendants sup- 
posed this instrument to be in the possession of their agents, and 
that they declined to annex it to their answers, in pursuance of 
the call of the plaintiff. 

Subsequently, on motion of the plaintiff, all the latter part of 
the third answer, after the word “interrogatory,” was stricken 
out by order of the court, on the ground that, though it might be 
relevant to the issue raised by the pleadings, it was not relevant 
to the issue raised by the interrogatory ; and the defendants were 
ordered to annex the policy to their answers, which they accord- 
ingly did; saving exceptions to both of these orders. 

The policy was dated September 8th 1863, and purported to 
insure the plaintiff on her dwelling-house in West Newton in 
the sum of $1000 for one year, in consideration of six dollars 
and twenty-five cents, and was signed by the officers of the 
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defendants, countersigned by Reed & Brother as their agents, 
and stamped. 

At the trial in the superior court, before Putnam, J., the inter- 
rogatories and answers, with the. omission of that portion of 
the third answer which had been stricken out, and also the 
policy, were allowed to be read to the jury, against the defend: 
ants’ objection. 

Horace L. Hazelton testified substantially as follows: “ The 
plaintiff bought the property of Mr. and Mrs. Cushman. I had 
been her counsel and had charge of her property, and took the 
deed for her, and found a policy of insurance upon it, issued by 
the defendants, and payable to a mortgagee, and the mortgage 
was assigned to the plaintiff. Mrs. Cushman and I went to the 
office of Reed & Brother; Mrs. Cushman surrendered the old 
policy, and I applied for a new one, for the benefit of Mrs. Bax- 
ter; Reed took his books and entered my application upon the 
books of the Massasoit Company. I had been accustomed to 
do business with the Reeds, and they had always sent policies 
in for the premiums when ready. The premium was not paid. 
Before a policy came in, I went west and was gone about a 
month. We had not much conversation, which I can only state 
in general terms. J remember asking the rate. He said, three 
fourths per cent.; that this was the usual rate. I said I had 
property insured like it that was insured at one half per cent. 
I started to go out. I said, make the policy, but you ought to 
do it at one half per cent. He entered the matter on his book, 
and made some remark which I understood substantially to be, 
‘that property is now insured.’ When I returned from the west, 
he declined giving me the policy and refused to receive the 
premium.” 

Mrs. Cushman testified : “I went in and told Mr. Reed that 
I had given up the house. Hazelton came in and had a talk 
about insuring it. They said they would insure it. Reed 
pointed to the clock and said, ‘ From noon to-day the house is 
insured.’ ” . 

The plaintiff called several persons engaged in the insurance 
business in Boston, who were allowed to testify, under objection, 
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to a usage, that where there has been an agreement for in-- 
surance, the terms agreed upon, andthe policy made out, 
though the premium has not been called for or paid, the policy 
is considered as being held for the benefit of the insured; and 
that where there has been a verbal contract and the terms agreed 
upon, but not reduced to writing, except by memorandum in 
the books of the company, and the premium is not paid, the 
agreement is considered binding on the company the moment 
the memorandum is entered on their books; that the contract is 
for the benefit of the insured, and the insurance is held as good 
for the insured. This usage, some of the witnesses stated, 
related as well to home offices as to cases where foreign offices 
had only agencies in Boston. The defendants’ office was in 
Springfield. 

The defendants introduced evidence in contradiction of Mr. 
Hazelton and Mrs. Cushman, tending to show that no agree- 
ment was reached in the negotiation with Hazelton; that the 
policy was filled out and within two weeks taken to Hazelton’s 
office to see if it was satisfactory, and if so to deliver it and 
take the premiums ; but Hazelton was absent and nothing fur- 
ther was done. 

Reed & Brother were supplied with blank policies, signed by 
the defendants’ officers, and were appointed agents by a written 
instrument, “ with full power to take surveys of property to be 
insured by” the defendants, “and to indorse upon all policies 
issued by them, permission for the assured to assign the same or 
to vary the risk; and all policies of insurance against loss or 
damage by fire issued by the said agent shall be to all intents 
valid and binding upon the said Massasoit Insurance Com- 
pany, when signed by the president and attested by the secretary 
thereof, and countersigned by the said Reed & Brother.” The 
property was destroyed by fire October LOth 1863. 

The defendants asked the court to instruct the jury that, if the 
evidence failed to prove a contract by the policy, the plaintiff 
could not recover upon the agreement to insure set forth in the 
first and second of the additional counts, because the evidence 
did not show sufficient authority in Reed & Brother to make 
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.such an agreement, and because the purpose and time of opera- 
tion of such an arrangement had expired. The judge did not 
so rule, but submitted the case to the jury under instructions 
which were not otherwise excepted to, than on account of the 
refusal to give the instruction above requested. 

The jury returned a verdict for the plaintiff, and the defend- 
ants alleged exceptions. 

A. L. Soule, for the defendants. 

D. E. Ware, for the plaintiff. : 

Hoar, J.“ The ruling of the superior court that a part of the 
defendants’ answer to the plaintiff’s third interrogatory should 
be stricken out as not responsive, we think erroneous. By St. 
1851, c. 233, which was the first act establishing the new prac- 
tice in this commonwealth, and by which either party was per- 
mitted to interrogate the other for purposes of discovery, the 
party interrogated was allowed to introduce into his answer any 
matter explanatory of his admissions or denials, if relevant to 
the interrogatory which he was answering, but not otherwise. 
§ 104. Under that statute no case came before this court in 
which the construction of that section was the subject of final 
decision ; but we understand that it was uniformly held in the 
court of common pleas that matters not relevant to the inter- 
rogatory, though relevant to the defence, were not to be inserted 
in an answer by a defendant. 14 Law Reporter, 393, 518, 575, 
076, 682. But the unfairness of the rule was the subject of 
much complaint, and it was altered by the legislature of the 
next year; Sf. 1852, c. 312, § 67; and, as then modified, was 
incorporated into the General Statutes. Gen. Sts. c. 129, § 51. 
It is in these words: “ The party interrogated may introduce 
into his answer any matter relevant to the issue to which the 
interrogatory relates.” The language used by the learned judge 
in allowing the motion to strike out a part of the answer, that 
“ though it may be relevant to the issue raised by the pleadings, 
it is not relevant to the issue raised by the interrogatory,” in 
departing from the language of the statute, occasions a change 
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in its meaning. The statute does not speak of an “issue raised 
by the interrogatory,” but of “the issue to which the interroga- 
tory relates;” that is, the issue in the cause, between the par- 
ties, upon which the interrogatory calls for a fact which may be 
used by the party interrogating as evidence. ‘The ruling was 
quite as strict as the requirement of the statute of 1851, which 
had been repealed. But we are of opinion that the defendants 
had a right to make the statements which were stricken from 
the answer. The issue between the parties, to which the inter- 
rogatory related, and upon which the jury finally passed, was 
whether a policy was made by the defendants as a contract or 
evidence of a contract, binding upon them. There was no issue 


as to the mere writing such a paper, as an exercise in penman- 


ship. It would have been wholly irrelevant and immaterial, and 
the plaintiff would have had no right to inquire about it, if that 
were all. But the qualifications which the defendants proposed 
to give to the admission of having written the policy were ma- 
terial and important; and had a direct bearing upon the issue 
in which the answer would be evidence. Williams v. Cheney, 


38 Gray, 220. 


Nor was the exclusion of this evidence cured by the subse- 
quent admission of other evidence introduced by the defendants 
to the same point. ‘The answers were used as evidence by the 
plaintiff to support her case; and they tended to support it in a 
manner which they would not have done, if the whole had been 
admitted. ‘The denials of the defendants, which accompanied 
and qualified the admission of the fact of making the policy, 
were not before the jury. 

As the exclusion of a part of the answers is a sufficient rea- 
son for sustaining the exceptions, and there must be a new trial, 
it is not essential to consider very fully the other grounds of ex- 
ception. Neither of them is sustained, and they may not arise 
again. But to avoid misapprehension, and as a guide for an- 
other trial if it should be had, we may add that we have no 
doubt that the defendants were properly required to furnish a 
copy of the policy; that the court were not bound to rule asa 
matter of law “that the purpose and time of operation of the 


326 SUFFOLK. 


Stimpson v. Green. 


arrangement respecting the policy” which the plaintiff sought 
to prove “had expired” before the loss, and the policy had 
thereby become inoperative ; but that there was evidence for the 
jury on this point, which should have been submitted to them 
with proper instructions, if asked for; and that the evidence of 
the custom was properly admitted. If the jury were satisfied 
that the defendants made a policy, and held it for the plaintiff’s 
benefit until there should be an opportunity to pay the premium 
and receive the policy, it would still be the duty of the plaintiff 
to be ready to pay the money and accept the paper within a 
reasonable time; and if that time had expired, and the defend- 
ants had made reasonable exertions to notify the agent who 
made the application that the policy was ready and payment 
expected, the contract might be treated as at an end. 

Whether the agent’s commission would prove an authority to 
make any contract of insurance except by a policy signed as 
therein stated, is a question certainly not free from doubt, but 
which the finding of the jury made immaterial. 

Exceptions sustained. 


Hersert H. Stimpson vs. James D. GREEN. 


* 

If a bill in equity brought to ascertain the amount of the profits of a joint enterprise, and 
to obtain a decree for the payment of the plaintiff’s share thereof to him, has been re- 
ferred to a master, who in his report allows the defendant to charge a salary for his super- 
intendence of the work, without reciting the evidence upon which he makes such allow- 
ance, this court will not sustain an exception to the report on account thereof, although 
in the written agreement under which the enterprise was undertaken there was no provis- 
ion for the payment of such salary. 

If in such case the defendant has rendered an account, but some of the items are in dispute, 
and the balance is not liquidated, and no special demand is made upon him, interest on 
the balance found due should only be allowed from the commencement of the suit. 

A., having a contract for the manufacture and sale of three thousand rifles to the Russian 
government, spent considerable time in collecting men, and in procuring a shop, ma- 
chinery, tools and materials, and in superintending the work, and during this time paid 
out moneys for his personal expenses, which he charged to his own account, and not to 
the cost of the rifles. Afterwards he assigned the contract to B., who entered into an 
agreement with C., in consideration of moneys advanced by the latter, to divide with him 
“the net profits accruing from the manufacture and sale”’ of the rifles. The master in 
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chancery, to whom a bill in equity for the adjustment of the account between B. and C. 
was referred, found that said personal expenses of A. were not properly chargeable to the 
cost of the rifles; and this court refused to sustain an exception to such finding. 

Said agreement between B. and C. provided that, whereas the Russian government had ad- 
vanced $30,000, without interest, under their contract, which money had been expended 
in the purchase of material and the construction of machinery and tools, it was agreed that 
in the estimation of the net profits no interest should be charged on the amount already 
expended in said machinery, tools and materials. In fact, more than $30,000 had been 
thus expended, the excess having been borrowed. Held, that the interest paid for such 
excess should be charged to the cost of the rifles. 

A. obtained his said contract with the Russian government at St. Petersburg, and paid cer- 
tain sums in travelling in Europe before and while obtaining it, and also certain other 
sums for aid in obtaining it. Held, that the sums so paid by him should not be charged 
to the cost of the rifles, under the agreement between B. and C. 


Biz in Equity brought to ascertain the amount of the profits 
of the manufacture and sale of certain rifles, under an agree- 
ment between the plaintiff and the defendant, dated April 28th 
1862, and to obtain a decree for the payment of the plaintiff’s 
share thereof to him. The material portions of the contract 
were as follows: 

“ Whereas the said Green is the assignee of a certain contract 
in writing, made between the Russian government and J. Durell 
Green, of the United States army, for the manufacture and sale 
to the said Russian government, by the said J. Durell Green, of 
three thousand breech-loading rifles, to be constructed according 
to letters patent issued to him from the patent office of the 
United States, which contract is now in the process of fulfil- 
ment at Millbury in said Massachusetts: And whereas the said 
James D. Green has not sufficient capital to complete the said 
contract, and the said Stimpson has agreed to advance money 
for that purpose, and to take up certain notes given and debts 
incurred, including money to meet the interest to become due 
on three mortgages on the said machinery and stock: Now, 
therefore, the said Herbert H. Stimpson, in consideration of the 
premises and of the covenants of the said James D. Green here- 
inafter contained, hereby agrees to furnish and provide sufficient 
capital, and to discharge the bills and take up the notes (as they 
mature) set forth in the schedule annexed hereto, and marked A. 
{He further agreed to furnish certain other funds therein speci- 
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“ And the said James D. Green, in consideration of the ad- 
vances aforesaid, to be made by the said Stimpson, and of other 
good and valuable considerations, hereby covenants and agrees 
with the said Stimpson, his heirs and assigns, that he, the said 
Stimpson, shall receive back from such moneys as shall be re- 
ceived from the Russian government in payment for said rifles 
(or from any other party or parties to whom the same may be 
sold) the full amount of his advances made by virtue of this in- 
denture, with interest, and shall further be entitled to and receive 
one half of the net profits accruing from the manufacture and 
sale of the said three thousand rifles, together with one half 
of the net profits accruing from the manufacture and sale of 
one hundred additional rifles now making at said Millbury. 

“ And whereas the Russian government have advanced thirty 
thousand dollars, or thereabout, without interest, under said 
contract, which moneys have been expended in the purchase 
of material and the construction of machinery and tools re- 
quired for the completion of said contract, (and for the manu- 
facture of certain other rifles not included therein to the num- 
ber of seven hundred,) it is agreed that in the estimation or 
calculation of the net profits aforesaid, if said Russian contract 
is completed, no interest shall be charged on the amount already 
expended in said machinery, tools and materials. 

“ It is further agreed by the said Stimpson and the said Green, 
that if, after the completion of the said contract with the Rus- 
sian government, the said Stimpson shall desire and elect to 
continue the manufacture of said firearms, or other military 
weapons and ammunition, with the said Green, he shall have 
the right to do so; in which case each of the said parties shall 
furnish one half of the necessary capital, workshops, fixtures, 
machinery, tools, and materials; and shall be entitled to and 
receive one half of the net profits accruing from such manufac- 
ture, whether under contracts from foreign governments or that 
of the United States, or otherwise.” 

The case was submitted to a master, who reported the follow- 
ing facts: J. Durell Green, the defendant’s son, entered into the 


said contract with the Russian government in 1860; and they © 
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advanced to him the money referred to in the foregoing agree- 
ment. He procured a shop, machinery, tools and materials, and 
commenced the manufacture of 3725 rifles in all. Having in 
1861 entered the service of the United States, he employed the 
defendant, at a salary of fifteen hundred dollars per year, to take 
charge of and go on with the manufacture of said rifles. The 
defendant continued so to act for the period of a year, when, 
having become embarrassed for funds to carry on the business, 
he took an assignment of the Russian contract, the machinery, 
tools and materials, and of six hundred completed rifles, and en- 
tered into the contract with the plaintiff, which is the subject of 
this suit. During the negotiations therefor, the defendant sub- 
mitted to the plaintiff two papers, marked A. and B., which 
were received in evidence, against the defendant’s objection. 
These papers are sufficiently referred to in the opinion. 

When the defendant took charge of the manufacture, he en- 
tered upon the books kept by him all the moneys received and 
expended by him in the course of the business. In order to 
ascertain the profits on the 3000 rifles manufactured for the Rus- 
sian government, one half of which the plaintiff seeks to recover, 
it was necessary to find their actual cost; and, as no separate 
account was kept with these rifles, it was necessary, in the first 
place, to find the cost of the 3725 rifles manufactured in the 
shop, of which the rifles manufactured under the contract with 
Russia were a part. 

Among other items, the defendant charged to the cost of the 
rifles the sum of $2800, as his salary for superintending the 
business from the time when he began in 1861. The plaintiff 
contended that this sum was not properly chargeable, because 
he and the defendant were partners in this enterprise. But the 
master allowed the defendant to charge that sum as a part of 
the cost of manufacturing the rifles. 

From August 1860 to July 1861, J. Durell Green was em- 
ployed in collecting his men, procuring a shop, machinery, tools 
and materials, and superintending the work; and during this 
time his personal expenses amounted to $1289.55, which he 
charged to his private account, and not to the cost of the rifles 
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The defendant contended that under his contract with the plain- 
tiff these expenses were properly chargeable to the cost of the 
3725 rifles; but the master held otherwise. 

The defendant, in the prosecution of the business, had bor- 
rowed money, over and above the amount advanced by the Rus- 
sian government, upon which, before his agreement with the 
plaintiff, he had paid interest to the amount of $1250; and he 
contended that this sam was properly chargeable to the cost of 
the 3725 rifles ; but the master held otherwise. 

J. Durell een procured his said contract at St. Petorsbiie 
and engaged a German by the name of Buhl to assist him in 
procuring it, and to superintend the delivery and acceptance of 
the rifles, if the contract should be secured; and agreed to pay 
Buhl, as his compensation for his services in obtaining the con- 
tract, four shillings on each rifle. On obtaining the contract he 
gave his note to Buhl, in pursuance of this agreement, for six 
hundred pounds sterling, one halfof which he shortly after paid ; 
and he expended in travelling and otherwise in Europe, before 
and in obtaining this contract, $4560, including the three hun- 
dred pounds paid to Buhl. After the defendant had become 
the assignee of the contract, he took up his son’s note to said 
Bubl, which amounted to $2560. These sums did not appear 
upon the books kept by J. Durell Green or the defendant; and 
the plaintiff had no knowledge thereof until about the 15th of 
August 1863, when the defendant rendered to him an account. 
The defendant contended that this expenditure, with the above 
sum of $4560, should be deducted from the total amount paid 
and advanced by the Russian government, and that he should 
be charged with the balance only; but the master disallowed 
this claim. 

Certain other questions arose, concerning which the evidence 
was stated in the master’s report; but as no decision of any 
question of law was made in regard to them, the evidence is 
omitted here. 

The master stated an account, in conformity to the foregoing 
findings by him, showing a balance due from the defendant to 
the plaintiff of $9864.40. The plaintiff claimed interest on this 
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sum from August 15th 1863, when the defendant rendered to 
him the account; but the master allowed interest only from the 
date of the bill in equity. 

The plaintiff alleged the following exceptions to the master’s 
report : 

“1. For that the master has erred in allowing, as part of the 
cost of the 3725 rifles, the sums credited by the defendant as his 
salary, amounting to $2800. 

“2. For that the master has erred in not allowing interest 
from the time when the defendant rendered his account to the 
plaintiff, viz., from August 15th 1863.” 

The defendant also alleged the following exceptions : 

“1. For that the master has erred in disallowing the item of 
$1289.55, the expenses of J. Durell Green, as part of the cost 
of the 3725 rifles. 

“2. For that the master has erred in disallowing, as part of 
the cost of the 3725 rifles, the items of interest paid by the de- 
fendant on money borrowed and expended by him in the pros- 
ecution of the business, amounting in the aggregate to $1250. 

“3. For that the master has erred in charging the defend- 
ant with the sum of $4560, expended by J. Durell Green in 
Russia. 

“4, For that the master has erred in not allowing the defend- 
ant the sum of $2560, paid by him to Buhl. 

“5. For that the master has erred in not-allowing the £300 
paid by J. Durell Green to Buhl, as part of the cost of the three 
_ thousand rifles.” 

6. [This exception related to a question concerning which the 
evidence is not reported.] 

“'7, For that the master has erred in receiving in evidence the 

two papers marked A. and B.” 
_ At the hearing, before Gray, J., it was admitted that the plain- 
tiff furnished money according to the terms of the contract be- 
tween him and the defendant; and the case was reserved for the 
determination of the full court. 

C. P. Curtis, for the plaintiff. 

Hi. W. Paine, (N. St.J. Green with him,) for the defendant. 
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Cuapman, J. The plaintiff makes two objections to the mas: 
ter’s report. 

“1, For that the master has erred in allowing, as part of the 
cost of the 3725 rifles, the sums credited by the defendant as 
his salary, amounting to $2800.” Whether this charge should 
be allowed or not was a question of fact, depending upon the 
evidence. It does not depend entirely upon the question whether 
the parties were partners; for a partner is entitled to a salary if 
it is so agreed. Various facts appear, some tending to show 
that it should be allowed, and some having a contrary tendency. 
The conclusion of the master as to the fact is to be deemed 
prima facie correct, and we can see no legal ground for sustain- 
ing the objection to it. 

“2. For that the master has erred in not allowing interest 
from the time when the defendant rendered his account to the 
plaintiff, viz., from August 15th 1863.” Interest is allowed from 
the date of the bill in equity, and we think the plaintiff is not 
entitled to interest from an earlier date. An account had been 
rendered to him, but some of the items were in dispute; there 
was no liquidated balance, and the plaintiff had not made a 
demand before the date of his writ. See Hunt v. Nevers, 15 
Pick. 500. 

The defendant also makes several objections to the report. 

“1. For that the master has erred in disallowing the item of 
$1289.55, the expenses of J. Durell Green, as part of the cost 
of the 3725 rifles.” A majority of the court are of opinion that 
the report is right in this respect, because these expenses did not 
compose any part of the cost of manufacturing the rifles, within 
the scope of the agreement. ‘They were personal expenses in- 
curred while he was preparing to manufacture the rifles, before 
either of these parties were interested in the matter, and it does 
not appear from the evidence that the report is erroneous. 

“2. For that the master has erred in disallowing, as part of 
the cost of the 3725 rifles, the items of interest paid by the de- 
fendant on money borrowed and expended by him in the prose- 
cution of the business, amounting in the aggregate to $1250.” 
This objection depends upon the construction of one of the 
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clauses of the contract between the parties. This clause recites 
that, whereas the Russian government had advanced $30,000 
or thereabout, which moneys had been expended in the pur- 
chase of materials, &c., it was agreed that no interest should be 
charged upon the moneys expended in said machinery, tools 
_and materials. As the money received from the Russian gov- 
~ ernment was, under the contract, to be used for the benefit of 
both parties, it is obvious that no interest ought to be charged 
for the machinery, tools or materials which had been purchased 
with it. A majority of the court are of opinion that, by the 
true construction of that clause, it does not extend to machinery, 
tools or materials which were purchased with the private funds 
of the party, and that the item ought to have been allowed. 
The report is to be corrected in this particular. 

As to the 3d, 4th and Sth objections, the court are unani- 
mously of opinion that the report is correct, and that they should 
be overruled on the same ground on which the first objection is 
overruled, namely, that the items did not enter into the cost of 
manufacturing the rifles, within the meaning of the contract. 

The 6th objection depended entirely upon the evidence before 
the master, and we cannot see that he decided erroneously. 

“'7. For that the master has erred in receiving in evidence the 
two papers marked A. and B.” Paper A. was exhibited by the 
defendant to the plaintiff while they were negotiating respecting 
the contract which they afterwards made. It contained an esti- 
mate of the cost of the rifles, and among the items of cost the 
defendant’s salary was not included. It was evidence tending 
to show that the salary ought not to be allowed. But as the 
master has allowed it, the defendant has not been injured by 
the evidence. Paper B. was an estimate, and did not include 
the expenses which we have held ought not by the terms of the 
contract to be included in the cost of the rifles. As it has not 
influenced the result, it is immaterial. Decree accordingly. 


304 SUFFOLK. 


Bacon v. Gassett & another. 


Wiuuram B. Bacon vs. Henry Gassetr & another. 


A testator who in his lifetime had given to each of his children the sum of five thousand 
dollars, taking their promissory notes therefor, in which the husbands of such as were 
married women joined, made his will in which, after certain specific provisions, he directed 
the residue of his estate to be divided into six equal shares, corresponding with the num- 
ber of his five children then living, and a granddaughter, the child of a deceased daugh- 
ter of the testator, and gave to each of them one of said shares; the shares of a daughter 
of the testator and of the granddaughter to be in trust; ‘ provided, however, that all 
sums of money which shall previously have been advanced to my said children or their 
husbands, or for their benefit, and all notes taken therefor, or hereafter taken, shall first 
be deducted from the shares or portions of such child or children for whose use and benefit 
such advance or advancements shall have been made; and, of course, as my grand- 
daughter stands in the place of her deceased mother, the note of five thousand dollars 
signed by her father and mother must be deducted from the share devised for her use.” 
The trustee of the share of the granddaughter was to keep it safely invested, and apply 
the income for her benefit during life, and upon her death to distribute the principal 
among her issue then living, if any, or in default thereof among the other children of the 
testator. ‘‘ And whereas, also, at the time of the intermarriage of my much lamented 
daughter, now deceased, with A., I took their joint promissory note (she being then a 
minor) for the sum of five thousand dollars, it is my will that, in case their only child 
already before named as my granddaughter should die without issue, said note should be 
given up to him; and I do accordingly, on the happening of such contingency, give and 
devise the same promissory note to the said A.’’ Held, that A. was entitled to have his 
said note given up to him to be cancelled. 


BILL IN EQuITy to compel Henry Gassett and Francis Bacon, 
trustees under the will of Henry Gassett, senior, to surrender to 
the plaintiff a promissory note for $5000, signed by the plaintiff 
and his wife, Eleanor, a daughter of the testator, at the time of 
their marriage. ‘The defendants filed separate answers, Francis 
Bacon professing his desire to deliver the note to the plaintiff, 
but his inability to do so on account of its being in the posses- 
sion of his co-trustee; and Gassett insisting that his duty as. 
trustee under the will obliged him to hold the note. 

At the hearing in this court, before Gray, J., it was admitted 
that the testator gave to each of his children in his lifetime the 
sum of $5000, taking their promissory notes therefor, in which 
the husbands of such as were married women joined; that the 
note now in question was given for the sum of $5000, paid by 
the testator to his daughter Eleanor at the time of her marriage; 


NOVEMBER 1866. 330 


Bacon v. Gassett & another. 


and that no demand of payment of the note, or interest thereon, 
has ever been made by the trustees or the executors. 

After making certain specific bequests, and giving to his wife 
$10,000 absolutely, and the income of $30,000 during her 
_ widowhood, the material portions of the will were as follows: 

“Item sixth. The rest, residue and remainder of my estate, 
both real and personal and mixed, of whatever kind and quality 
soever, or wherever to be found, of which I am now lawfully 
seized or possessed, or of which I may die seized, possessed, or 
entitled so to be, I will shall be divided and distributed into six 
equal parts or shares, corresponding with the number of my five 
children now living, (a. p. 1854,) and my granddaughter, Eleanor 
G. Bacon, she taking the place of her deceased mother, the wife 
of William B. Bacon; and I do give, devise and bequeath to 
each of my children and grandchild aforesaid, to wit, Henry 
Gassett, Jr., Oscar Gassett, Catharine Hall, wife of Edward R. 
Hall, Edward Gassett, Francis Gassett, and granddaughter Elea- 
nor G. Bacon, one of said parts or shares to each, to them and 
to their several and respective heirs and assigns forever; the said 
parts or shares of daughter Catharine Hall and granddaughter 
Kleanor G. Bacon, qualified and devised in trust, as hereinafter 
provided.” 

“ Provided, however, that allsums of money which shall pre- 
viously have been advanced to my said children, or their hus- 
bands, or for their benefit, including the advance and settlement 
for the use of my said daughter Catharine, of 3d October, a. p. 
1854, and all notes taken therefor, or hereafter taken, shall first 
_ be deducted from the shares or portions of such child or children 
for whose use and benefit such advance or advancements shall 
have been made; and, of course, as my granddaughter, Eleanor 
G. Bacon, stands in the place of her deceased mother, the note 
of five thousand dollars, signed by her father and mother, must 
be deducted from the share devised for her use.” 

“ And in regard to the share or portion hereinbefore given or 
intended to be given and devised for the use of my said grand- 
daughter, Eleanor G. Bacon, I do now further give, devise and 
bequeath the same, with such accumulation or increase thereof 
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as may accrue or arise by the provisions herein contained, to my 
greatly respected acquaintance, Francis Bacon, Esquire, presi- 
dent of the China Insurance Co., and to my said son, Henry 
Gassett, and to the survivor of them, his heirs, executors, admin- 
istrators or successors in said trust, in trust for the following uses 
and purposes, and none other: In trust, to manage the same, 
and keep the said share or portion safely and securely invested 
on interest, and from time to time to collect and receive the 
dividends, income and interest thereof, and quarter yearly, or at 
other times more convenient, to apply so much thereof as may 
be necessary to the support, maintenance and education of said 
Eleanor G. Bacon, during her minority; and afterwards to pay 
over any of the residue of said income and interest to the said 
Hleanor G. Bacon, personally, when she shall arrive at full age; 
and afterwards, during the natural life of said Eleanor G. Bacon, 
from time to time, quarter yearly, or at other times more con- 
venient, to pay over to her the accruing net interest, dividends 
and income of said share or portion, for her own use, free from 
the control or interference of any husband or husbands, should 
she be married.” 

“ In trust, upon the decease of my said granddaughter, Hlea- 
nor G. Bacon, leaving issue, to divide and distribute the said 


share or portion, or so much thereof as may then remain, with . 


all the accumulation thereof, equally and in equal shares and 
portions, to and among such issue or children then living, to 
them and to their several and respective heirs and assigns for- 
ever; but in default of such issue or children, to divide and dis- 
- tribute the same among my other children as herein provided.” 

“ And whereas, also, at the time of the intermarriage of my 
much lamented daughter Eleanor, now deceased, with Mr. Wil- 
liam B. Bacon, I took their joint promissory note, she being 
then a minor, for the sum of five thousand dollars, it is my will 
that in case their only child, the said Eleanor G. Bacon, already 
before named as my granddaughter, should die without issue, 
that said note should be given up to him; and I do accordingly 
on the happening of such contingency, give and devise the same 
promissory note to the said William B. Bacon.” 
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The case was reserved for the determination of the whole 
court. 

J. D. Bryant, for the plaintiff. 

C. A. Welch, for the defendant Gassett. 

We ts, J. It is clear that in the distribution of an intestate 
estate this note of Bacon and his wife could not be treated as 
an advancement. Barton v. Rice, 22 Pick. 508. But it cannot 
be doubted that a testator may, by his will, direct that such 
notes be regarded as advancements, and deducted in making up 
the shares of the residuary legatees for a division among them. 
In such case the same mode of distribution would be proper 
and necessary as when advancements are to be taken into ac- 
count in the settlement of intestate estates. The note ceases to 
be a debt to be collected. It is to be included in making up the 
sum total to be divided, and then is deducted from the separate 
share. It becomes, to all intents and purposes, an advancement 
merely; not by force of the statute, nor by virtue of its original 
character, but made so by the will of the testator. Hall v. 
Davis, 3 Pick. 450. This case is reduced, therefore, to a mere 
question of intention. The testator manifestly regarded the 
money, for which the note had been given, as an advancement 
to his daughter on her marriage. He so designates it; and he 
directs the same mode of disposition as would be adopted in 
the usual cases of advancements. He assigns a reason for hav- 
ing taken the note of Bacon jointly with his daughter, namely, 
“she being then a minor;” which shows that he did not con- 
sider it as a debt due from or to be paid by him. And he de- 
clares that “ of course, as my granddaughter, Eleanor G. Bacon, 
stands in the place of her deceased mother, the note of five thou- 
sand dollars, signed by her father and mother, must be deducted 
from the share devised for her use.” These provisions seem not 
only unequivocal, but studiously explicit, as declaring the inten- 
tion of the testator that the notes should, in all respects, be 
treated as advancements. 

But the defendant Gassett relies upon a subsequent clause, 
in which the testator declares it to be his will, in case his said 
granddaughter “should die without issue, that said note should 
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be given up to him; and I do accordingly, on the happening of 
such contingency, give and devise the same promissory note to 
the said William B. Bacon;” and contends that this provision 
requires that until that event shall happen the note must form 
part of the share of the granddaughter. But this, we think, 
would be giving to that clause an effect, by mere construction, 
which was not at all contemplated by the testator. On the con- 
trary, his intention seems to have been to protect Bacon from 
the possibility that the note should, in any event, be collected or 
held as a debt against him. It is true, upon the construction to 
which we incline, that no such provision would be necessary, 
except in the contingency that the legacy should lapse by the 
death of the granddaughter, without issue, before the decease 
of the testator. But there was occasion to provide against this 
contingency; the testator clearly did intend to provide against 
it; the terms used are adequate for the purpose; and the fact 
that he did not restrict those terms to the precise and technical 
limits of that necessity, does not justify,-certainly does not re- 
quire, a construction which would give to the clause a double 
aspect, and make it inconsistent with what appears to be the 
general purpose of the will. It is urged that this will was 
drawn by counsel familiar with all the technical principles ap- 
plicable to such subjects; and therefore it cannot be supposed 
that these terms were not used advisedly. But the same coun- 
sel also drew the several clauses which directed the notes to be 
treated as advancements, and certainly could not have been 
unaware of the disposition which that would require to be 
made of the note of Bacon, if a division should be made in the 
lifetime of the granddaughter. 

We are of opinion, upon comparing all the provisions of the 
will, that the testator intended the note of Bacon to be cancelled 
at all events, in the settlement of his estate; and the plaintiff is 
entitled to have a Decree accordingly. 
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Taeopore Oris & another vs. Wittiam H. McLeuuan & 
others. 


A testator by his will left a fund in trust, to pay the interest thereon, after the death of his 
widow, to his seven children respectively, during the life of each of them, in unequal pro- 
portions; and upon the death of any of his children the interest on his share to go to his 
issue, if any, or otherwise to the other children of the testator then living, and the issue 
of such as might have died; such interest to be so paid until the decease of the last surviv- 
ing child of the testator, and then the share of each child to go to the issue of such child, 
unless such child should have left wife or husband, in which case such wife or husband 
should take, until his or her marriage or death, such child’s interest in the same manner 
as such child had before received it, and then the share should go to the issue of such 
child. Held, that this disposition was not void as being too remote, and tending to create 
a perpetuity, but that, upon the death of the last surviving child of the testator, the interest 
of the issue of each child would vest at once, although a husband or wife might survive. 

This construction is not varied by a subsequent provision in the will that if any child of the 
testator should die leaving no issue, but leaving a wife or husband surviving, the interest 
of such child’s share should be paid to such surviving wife or husband, while she or he 
should remain unmarried; but that this should not prevent the partial distribution pro- 
vided for on the death of the last surviving child. 


AppeaL from a decree of the judge of probate, allowing an 
account of the trustees under the will of Isaac McLellan. The 
case was reserved for the determination of the full court upon 
the following facts, agreed by the parties: 

Isaac McLellan, by his will dated May 23d 1849, and duly 
proved, gave to James F. Baldwin and William Parker, his ex- 
ecutors, as trustees, and their successors, (the appellees in this 
case,) “the sum of sixty-six thousand and seven hundred dol- 
lars,” in trust, to pay the interest on $47,500 thereof to his seven 
children respectively, “ during the life of each of them,” in cer- 
tain unequal proportions ; “ which interest on said several sums, 
together with the sums heretofore paid and advanced to them 
individually from time to time, I deem an equitable distribution 
for their permanent income. The balance of the amount hereby 
conveyed in trust to said Baldwin and Parker, being the sum of 
nineteen thousand two hundred dollars, I will and order shall be 
equally divided among my said children in equal proportions, 
upon the events hereinafter mentioned, excepting however the 
proportion and share which would fall to James A. McLellan ; 
and as respects him, I hereby order that the proportion of said 
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James, which falls to him, shall be retained and kept at interest 
by the said Baldwin and Parker, for the purposes of his support 
and maintenance, if need be, to be paid and disbursed at the 
discretion of said Baldwin and Parker. And if my said prop- 
erty should exceed, or if it should fall short of, the estimated 
value put upon it by me, I will and order that said balance, be 
it more or less, be distributed among my said children in the 
same relative proportion as above mentioned, always however 
reserving as aforesaid said share of said James, to be appro- 
priated as aforesaid by my said trustees. The payments of said 
interest as aforesaid are to be made to each of my said children 
individually, on his or her personal receipt or order; and the 
same are not to commence or be made, till after the decease of 
myself and wife. 

“ And it is further my will that from and after the decease of 
my said children, or any of them, leaving issue, the amount of 
interest to which they would severally be entitled to receive as 
aforesaid shall be paid to the issue of such deceased child ‘or 
children, to be divided equally among them, if there be more 
than one; but if not, then the whole to be paid to such child. 
But should any of my said children die without issue, then my 
will is that the interest, which would:otherwise go to such child 
or children, shall be divided equally among my other children 
then living, and to the issue of any deceased child, by right of 
representation ; always however providing for the above reserva- 
tion in relation to said share of said James. 

“ The interest on the several sums aforesaid is to be paid to 
the persons and in the manner hereinbefore provided, until the 
decease of my last surviving child. And at the death of my 
last surviving child, then the proper share of each child shall go 
to the issue of such child, except where such child shall leave a 
wife or husband, then and in that case such wife or husband (if 
any) while he or she shall remain unmarried, and not afterwards, 
shall receive such child’s income in the same manner as her hus- 
band or his wife had before received it; and after the marriage 
or death of such husband or wife, said share shall go to the issue 
of such child forever. 
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“ And it is further my will, that should either of my said sons 
die, leaving no issue, but leaving a widow, the interest of his 
share as aforesaid shall be paid to his widow, on her personal 
receipt or order, while she remains unmarried, and not after- 
wards. And it is also my will, that should either of my daugh- 


_ ters die, leaving no issue, but leaving a husband, the interest of 


ber share shall be paid to her husband, on his personal receipt 
or order, while he shall remain unmarried, and not afterwards. 
But this is not to prevent the partial distribution provided for 
on the death of the last surviving child.” 

The testator also gave and devised to the same trustees and 
their successors all the residue of his estate, real and personal, 
(except his household furniture and certain other personal prop- 
erty which he bequeathed to his wife,) upon trusts similar to 
those above expressed, giving equal shares to his children; and 
declared it to be his will, “ notwithstanding anything hereinbe- 
fore or after written, expressed or provided,” that his wife should 
during widowhood receive the whole, and, in case she should 
marry again, half of the income of his estate, real and personal, 
except the articles of personal property bequeathed to her abso- 
lutely. 

By a codicil, dated August 3lst 1849, he ratified and con- 


_ firmed all the provisions of his will, except that he substituted 


for the sum of $47,500 the sum of $51,500, and changed the 
shares of his children respectively therein ; and provided that the 
whole interest given to his son James should be reserved by the 
trustees for his.comfortable maintenance and support, to be paid 
at their discretion so as to enure to his personal use and advan- 
tage exclusively; and declared that the balance of $15,200 
would remain of his property after these changes had been 
made, and ordered the trustees to dispose of that balance ac- 
cording to the provisions of the will. 

The testator died on the 13th of September 1849. His son 
James died on the 31st of December 1849, and another son in 
1863, both intestate and unmarried. ‘Two sons and two daugh- 
ters were married and had children before the death of the testa- 
tor, and with their wives, husbands and children, as well as one 
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unmarried son of the testator, are still living. The testator’s 
widow received all the net income of his estate during her life- 
time, and died on the 21st of October 1864. His whole prop- 
erty, according to the inventory, consisted of real estate, valued 
at $54,685, and personal, valued at $3016. 

The trustees, after the death of the widow, paid the income 
to the testator’s children according to the provisions of the will 
and codicil, and rendered an account, treating the trusts as still 
continuing, which was allowed by the probate court. Some of 
the testator’s children appealed, upon the ground that the trust 
created by the will had terminated, in whole or in part; that the 
account should have set forth a final distribution of the property 
by the trustees; and that the limitations of the will, relating to 
the disposition of the property after the death of the widow, 
were void as violating the rule of law against perpetuities. 

fF. V. Balch, for the appellants. 

A. Jackson, for the appellees. 

Gray, J. A patient unravelling of the tangled skein of words 
used by this testator discloses his intentions with sufficient clear- 
ness, and shows them to be consistent with the rules of law. 

The gift in trust of the sum of $67,700 exhausted all the tes- 
tator’s estate, real and personal, not specifically given to his 
widow. ‘The residuary devise and bequest upon like trusts, 
added apparently for greater caution, is therefore only important 
as corroborating evidence that he did not intend to make any 
difference in the disposition of the bulk of his real and his per- 
sonal estate. 

The clause directing that the balance of the sum of $67,700, 
beyond the sums the interest on which is to be paid to the chil- 
dren in unequal proportions, shall be “equally divided among” 
them, fixes (as amended by the codicil) the proportions in which 
the children are to share in this balance; but expressly refers to 
“the events hereinafter mentioned,” which are the deaths of the 
widow and of the last survivor of the children, for the times 
when the income and the principal respectively shall go to them 
and their issue. 

The provision that the proportion of the testator’s son James 
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shall be retained and kept at interest by the trustees and applied 
by them for his benefit, was manifestly inserted (like the corre- 
sponding provision in the codicil) in order to enable the trustees 
to vary at their discretion the times of paying the income on his 
share, and to secure its application to his personal benefit, free 
from the interference of creditors or others. To imply from this 
clause, as is argued for the appellants, that the principal shares 
of the other children are to be paid to them at once upon the 
death of the widow, would be to disregard all the subsequent 
provisions, of the will. As James died immediately after his 
father, it will be unnecessary to consider further the construction 
and effect of this clause. | 

The testator next directs that upon the death of any child, 
the interest on its share shall be paid to its issue, if any ; other- 
Wise, equally among the surviving children, and the issue of any 
other deceased child by right of representation. This clause 
raises no difficulty. 

The next paragraph provides that the interest shall be paid as 
aforesaid until the death of the last surviving child; and that at 
such death, the proper share of each child shall go to its issue; 
except only that if any child shall leave a surviving wife or hus- 
band, such wife or husband, during widowhood, “shall receive 
such child’s income in the same manner as her husband or his 
wife had before received it; and after the marriage or death of 
such husband or wife, said share shall go to the issue of such 
child forever.” The benefit of this provision is not limited to 
such husbands and wives born before the death of the testator, or 
within twenty-one years afterwards. And it is argued for the 
appellants that it therefore contains a limitation over, which may 
by possibility not take effect until a period of more than twenty- 
one years after the termination of a life or lives in being at the 
time of the death of the testator, and is therefore void, as tend- 
ing to create a perpetuity, within the rule recognized in Brattle 
Square Church v. Grant, 3 Gray, 142, and Sears v. Russell, 8 
Gray, 86. This argument assumes that the interest of the issue 
of any child, who should die leaving a husband or wife surviv- 
ing, would not vest until the death or re-marriage of such husband 
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or wife, but would remain contingent until the event of such 
death or re-marriage, so that it could not be known until the 
happening of that event who would be entitled. 

We are of opinion that such is not the true construction of 
the will; but that, upon the death of the last surviving child, the 
share of each child will vest at once in its issue, subject only to 
the right of the surviving husband or wife of any child to re- 
ceive the income of its share during widowhood. The principal 
share of each child is ascertained and fixed at the death of the 
testator ; and although the right. to receive any income is post- 
poned until the death of the testator’s widow, the share itself 
would probably have vested in each child upon the death of the 
testator, but for the provision, above stated, disposing of the 
share of any child after its death, and before the death of the 
last surviving child, in a different way from that in which the 
law would otherwise have disposed of it, and thus making the 
interest of any child or its issue contingent until the death of 
the last surviving child. Upon the death of the last surviving 
child, however, the share of each child’s issue is ascertained, and 
goes to its issue then surviving, and there is no reason for longer 
suspending the vesting of the equitable interest in fee in the dif- 
ferent shares. Although some ambiguity is created by the 
double use, in this paragraph, of the words “ go to the issue of 
such child,” yet, bearing in mind the testator’s previous division 
of his property into distinct shares for the benefit of his several 
children and their respective issue, and the established rule of 
construction in favor of vested interests, we are satisfied that 
the actual and the legal intent of the testator was not to suspend 
the vesting of the interest of the issue of any child beyond the 
death of the last surviving child in any case, but to postpone 
the enjoyment only, by the issue of any child, of its parent’s 
share, so long as a surviving husband or wife of that. parent 
should be living and unmarried. 

This construction is not substantially varied, nor the opera: 
tion of the will defeated, by the only clauses remaining to be 
considered, which provide that if any child of the testator shall 
die leaving no issue, but leaving a wife or husband surviving, 
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the interest of its share shall be paid to her or him during 
widowhood. This right of a surviving wife or husband to re- 
ceive the income would by the terms of this clause seem to 
arise only in case the child should leave no issue; but the words 
of the previous paragraph, which declare that after the death of 
the last surviving child, the husband or wife of any child de- 
ceased leaving issue shall receive the income in the same man- 
ner as before, might perhaps require the implication that the 
surviving husband or wife of any child, whether it does or does 
not leave issue, shall receive during widowhood the income of 
its share, before, as well as after, the death of the last surviving 
child of the testator. However that may be, the testator has 
taken the precaution to &dd, “ But this is not to prevent the par- 
tial distribution provided for on the death of the last surviving 
child.” By that partial distribution, as we have already seen, 
the principal share of each child vests in its issue; the issue of 
any child, who has left no husband or wife surviving and not 
since married again, are entitled to the immediate enjoyment 
and control of its share; while the right of enjoyment by the 
_issue of the share of any child who has left such a husband or 
wife is postponed until his or her death or re-marriage. 

It follows from this view of the provisions of the will, that 
immediately upon the termination of the life of the last surviv- 
ing child, which was of course a life in being when the testator 
died, the issue, and the widower or widow, if any, of each child 
may make a conveyance of that child’s share, and, with the con- 
sent of the trustees, may terminate the trust; Bowditch v. An- 
drew, 8 Allen, 339; and therefore the questions ably and learn- 
édly discussed by counsel, upon the law of perpetuities, do not 
arise. Decree affirmed. 
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GaRDNER Brewer & others vs. Hannan Stevens & others. 


If land is devised in a will to certain persons, and trustees are directed, by a codicil to the 
will, to receive the rents for a certain number of years, the devisees have a sufficient title 
to enable them to maintain a writ of entry against a disseisor; and the existence of a lease 
of the land for years, made by the trustees, will not defeat such writ of entry. 

A testator, being of opinion that his real estate was so situated that it would be likely to im- 
prove greatly in value, expressed in his will his wish that no part of it should be sold un- 
less absolutely required for the payment of debts until at least ten years from the probate 
of his will; and then devised the same to certain persons, to be equally divided among 
them. By a codicil, he authorized his executors, for the purpose of carrying out the wish 
expressed in his will, to mortgage any part of his real estate, and directed that no part 
thereof should be divided or distributed until the expiration of the ten years, but that 
the whole thereof should be retained in the hands ofthe executors. No mortgage was 
made, but the executors executed a lease of certain real estate for one year. Held, that 
during the time covered by the lease, the devisees might maintain a writ of entry to re- 
cover the leased premises from a disseisor. 


Writ oF ENTRY, dated June 20th 1865, to recover a lot of land 
on Emerald Street, in Boston. Plea, nul disseisin. 

At the trial in the superior court, before Russell, J., without a 
jury, the demandants claimed title as devisees under the will of 
Thomas Brewer, deceased, whose title to the premises was ad- 
mitted. The material portions of this will, after giving to the 
widow, for life, the net rents, use and improvement of all the 
testator’s estate, were as follows: 

“ Third Item. ..... And being of opinion that my real 


estate is so situated that it will be likely to improve greatly in © 


value, it is my will, wish and desire that no part of my real es- 
tate be sold unless the same be absolutely required for the pay- 
ment of debts, until the lapse of at least ten years from and after 
the probate of this my last will and testament. 

“ Item Fourth. 'The residue and remainder of my estate, both 
real, personal and mixed .... . I do give, devise and bequeath 
the same to my sons, Gardner Brewer, Thomas Mayo Brewer 
and John Reed Brewer, and to my daughters, Katharine Dorcas 
Brewer, Elizabeth Haskins Brewer, and Abby Jane Storer, wife 
of Dr. Humphrey Storer of said Boston, physician, (three sons 
and three daughters,) to be equally divided between them, to 
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them and to their several and respective heirs, executors, admin- 
istrators and assigns forever.” 

A codicil to the will contained the following provisions : 

“ Second. For the purpose of better enabling my executors to 
carry into effect the instructions contained in the second clause 
of said ‘ ‘T’hird Item,’ respecting the sale of my real estate, I do 
hereby authorize and empower them, whenever any mortgage 
debt shall become due, either to procure a renewal and extension 
of the same, or for the purpose of paying the same to negotiate 
a new mortgage on any part of my real estate, as they shall 
deem most for the advantage of my estate and of all interested 
therein. 

“ Third. As to all the residue and remainder of my estate, de- 
scribed in ‘Item Fourth’ of my said will, my will is that, not- 
withstanding anything in said ‘Item Fourth, or in any other 
part of my said last will contained, no part of the said residue 
and remainder shall be divided or distributed until the expiration 
of the ten years specified in the second clause of said ‘ Third 
Item,’ but that the whole thereof, including all rents and income 
of every kind, shall be retained in the bands of the executors, the 
better to enable them to pay any mortgage or other debt that 
may fall due; any surplus, which they may deem it unnecessary 
or inexpedient to retain for such purpose, to be paid by them to 
my said wife, Abigail Brewer, the same to constitute the ‘ net 
rents, use and improvements of all my estate,’ which by the 
‘Second Item’ of my last will are given, devised and bequeathed 
to her.” 

The share devised in the will to 'Thomas M. Brewer was re- 
voked, and given instead to a trustee for his benefit, with direc- 
tions, in case he should die or become incapable to support his 
family before the final division of the estate, to pay such sums 
as might be deemed necessary for the support of his family. 

The testator’s widow died before the commencement of this 
action. The tenants put in evidence a lease of the demanded 
premises made by the executors to Kliza Keene, dated December 
ist 1864, for one year; and proved that the lessee on January 
11th 1865 served upon one of the tenants in this action a notice 
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of the lease, and demanded possession of the premises, but failed 
to obtain the same, and on the 14th of the same January com- 
menced a process to recover possession of the premises in the 
police court of Boston, in which suit the defendant prevailed. 

The tenants contended that the demandants could not main- 
tain this action, because by the will and codicil the right of pos- 
session of the demanded premises did not vest in them at the 
date of the writ, but was in the executors; and that the making 
of the lease to Eliza Keene divested the demandants of ony 
right of possession during the term thereof. But the judge 
ruled otherwise. ° 

The tenants claimed an allowance for betterments; but the 
judge found that they did not hold the premises under a title 
which they had reason to believe good, and that they were not 
entitled to any such allowance; and he found for the demand- 
ants. ‘The tenants alleged exceptions. 

Hf. W. Muzzey, for the tenants. 

J. D. Bail, for the demandants. 

Hoar, J. Under the will and codicil of Thomas Brewer, the 
executors took only an estate for years, and the demandants, 
subject to a life estate of the widow, took the fee in the premises 
demanded in this action. By the will, no title in the real estate 
passed to the executors. By the codicil, in order the better to 
effectuate the intention expressed by the testator in his will, that 
his real estate should not be sold for ten years, he directed the 
executors to retain the whole of the estate, and to pay to his 
widow only such parts of the income as they should not think 
it necessary to appropriate to the payment of debts. He gave 
them power to mortgage the estate during that term; and di- 
rected them, in a certain event, to apply a part of the income to — 
the support of the family of one of his sons. We can find in 
these provisions no implication that the estate of the executors 
should continue more than ten years, and it is not expressly 
limited in any other manner. 

The rule of law is well settled, that where trustees are directed 
to receive and apply profits of land for a limited time only, and 
there is no express limitation of their estate, they take a legal 
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estate for that time, and no longer. Fay v. Taft, 12 Cush. 448, 
and cases there cited. The rule is fully considered and stated 
in Doe v. Simpson, 5 East, 162. Where the’ purposes of a trust 
can be answered by a less estate than a fee simple, a greater 
‘interest than is sufficient to answer such purpose shall not pass. 
Manning’s case, 8 Co. 96. Co. Litt. 42 a. 

It then appears that, when this action was brought, the de- 
mandants, as residuary devisees, were owners of the fee, the life 
estate of their mother having terminated by her death, and the 
executors holding the unexpired estate for years. The power to 
mortgage, which the codicil gave to the executors, not having 
been exercised, does not affect the title now in controversy. 

To the writ of entry brought by the demandants, the tenants 
pleaded nul disseisin, and the trial was simply upon that issue. 
The tenants proved no title whatever to the land in themselves ; 
and relied in defence wholly upon the facts, Ist, that there was 
an estate in the executors when the action was commenced; 
and, 2dly, that a lease for one year had been made by the execu- 
tors to one Hliza Keene, who had demanded possession under 
it, but had not entered, which lease had not expired at the date 
of the writ. Under their plea they could not deny their own 
seisin and holding of the premises. Not proving that these were 
rightful, they could only defend by controverting the seisin of 
the demandants. 

It is now argued for the tenants that the action could not be 
maintained, because the demandants had no right of entry upon 
the demanded premises. It was undoubtedly competent for 
them to disprove the demandants’ seisin, if they could. But 
proof of a tenancy for years in a third person does not disprove 
it. ‘The demandants were the only persons seised of a freehold, 
and therefore the only parties in interest who could maintain a 
real action. A tenant for years has no seisin. But by Gen. 
Sts. c. 134, § 3, it is provided that no writ of entry “shall be 
maintained unless the demandant has at the time of commencing 


the same a right of entry into the premises.” 
The answer to this is, that the demandants had a right of 
entry, in the sense in which that term is used in the statute: It 
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does not mean the right of possession as between landlord and 
tenant for years, but the right to go upon the land for the pur- 
pose of regaining the seisin. Thus it is said that a right of 
entry in the lessor is necessary to maintain the action of eject- 
ment. Stearns on Real Actions, 55. The possession of a ten- 
ant for years is the possession of his landlord. Until the reign 
of Edward III. a lessee for years ousted by a stranger had no 
remedy by which to recover his estate, but to apply to his lessor 
to bring a real action to recover back the seisin of the freehold 
from the trespasser; and then the lessor having obtained the 
seisin, the tenant’s right to have his term again attached, and 
it became revested in him. Smith on Land. & Ten.10. And 


as between the owner of the fee and the disseisor, the right of » 


entry accompanies the lawful seisin ; the disseisin having ousted 
and dispossessed the tenant as well as the landlord; and the 
entry operating to restore the rights of both. The demandants’ 
seisin undoubtedly gave them a right of entry, carrying with it 
the right of possession, against all persons except the tenants for 
years. But the tenants for years had been dispossessed by the 
disseisin ; and so no possession of theirs could be violated by 
the demandants’ entry. And there are authorities for the doc- 
trine that the owner of the reversion has a right of entry on a 
tenant for years, without dispossessing him, as to view in respect 
of waste, to demand rent where a rent is reserved, to repair, 
or the like, without any express reservation, though it is usual 
expressly to reserve this right in leases. Bro. Ab. Tresp. 97. 
Hunt v. Dowman, Cro. Jac. 478. | 

The sub-lease to Mrs. Keene stands on the same ground, with 
the additional objection that in her case there had been no entry 
made under it, and that she had therefore no possession even 
sufficient to maintain trespass against a wrongdoer. 

The tenants’ claim for improvements or betterments is con- 


cluded by the finding of the court, as a fact, that the tenants did 


not hold the premises under a title which they had reason to be- 
lieve good. We cannot revise this finding. It does not even 
appear that all the facts upon which it was made are reported. 
If they are, it would seem that the tenants did not understand 
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that they entered or held under any title, but under a parol con- 
tract which could not be enforced. This point, however, is not 
open. - Exceptions overruled. 


Emanvuet W. Hamiiton vs. Freperick W. NIcKERSON. 


A witness called to testify to a custom or usage of trade may state his belief of what such 
custom or usage is, and may also be competent to testify although all his knowledge is 
derived from his own business, if that has been sufficiently long continued and exten- 
sive. 


Torr in favor of a common carrier against a warehouseman, 
to recover for the conversion of ten barrels of zinc paint. 

At the second trial in the superior court, before Putnam, J., 
after the decision reported in 11 Allen, 308, the plaintiff intro- 
duced evidence tending to show that he, having brought the 
paint to Boston, and being unable to find the consignee, placed 
the same in store with the defendant, as warehouseman, the de- 
fendant being a responsible person in that business, and received 
from him payment of all his charges, amounting to $2.90, and 
gave a receipt therefor, as stated in the former report of this case. 
Neither the consignee nor consignor has ever appeared to claim 
the paint; and it was in dispute whether the defendant received 
the same as agent of the plaintiff, or of the consignee or owner, 
and evidence was offered by both parties on this point. 

The plaintiff called two witnesses for the purpose of proving 
a general custom in Boston, by which warehousemen, in the 
absence of the consignee, pay carriers’ charges, if small, as a 
matter of course or convenience, and without regard to the ques- 
tion as t6 whose bailee he is to be. One of these witnesses, 
who had been for twenty-seven years agent of three lines of 
packets, was allowed to testify, against the defendant’s objec- 
tion, that he believed this to be the custom, and was willing to 
swear that he so believed. ‘The other witness testified that all 
the absolute knowledge he had on the subject was from his own 
business that he had been agent of a line of packets between 
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New York and Boston for a long time; that he could state what 
he believed the general custom to be from a knowledge of the 
business and of the custom, but could not state individual 
cases; and that he knew it in the way men generally gather 
knowledge. He also was admitted to testify to the custom, 
against the defendant’s objection. 

The jury returned a verdict for the plaintiff, and the defendant 
alleged exceptions. 

J. C. Kimball, for the defendant. 

H. A. Scudder, for the plaintiff. 

Bientow, C. J. The testimony of both the witnesses was 
clearly admissible. 

1. The existence of a custom or usage of trade could be 
proved only by the evidence of those who had such knowledge 
of the practice and course of business as to create in their minds 
the belief or conviction of its existence. The factwm probandum 
was not a single isolated act or occurrence, but the result or con- 
clusion derived from a series of similar acts or circumstances, 
creating and establishing in the mind of the witness a convic- 
tion or belief of the complex whole or comprehensive fact, to 
the existence of which he was called upon to testify. In such 
case belief is knowledge, and constitutes direct and primary 
evidence. Indeed the existence of a usage could not well be 
proved by showing particular instances of transacting business 
in a certain way. ‘The only proper method of establishing the 
fact was by the testimony of witnesses who had active and con- 
stant experience of the manner in which the trade was conducted 
in relation to the matter in controversy. It was precisely to this 
point that the testimony of the witness was directed. He stated 
his belief of the existence of the usage as derived from a knowl- 
edge of the business for a long series of years. In regard to 
such a matter, a distinction between knowledge and belief is 
altogether too nice and metaphysical to be introduced into the 
rules of evidence by which justice is to be practically adminis- 
tered. 1 Stark. Ev. (4th Lond. ed.) 173. 1 Greenl. §§ 9, 440. 
Shove v. Wiley, 18 Pick. 558, 560. 

2. ‘The witness who was objected to as not having sufficient 


NOVEMBER 1866. 309 


Boardman v. Spooner & others. 


knowledge of the usage was clearly competent. It was not a 
valid objection to his competency that his knowledge was de- 
rived from his own business. The real question was, whether 
this knowledge, however derived, was sufficiently extensive to 
enable him to testify to the fact of usage. We cannot doubt 
that his experience was sufficiently actual and frequent to render 
him competent. Exceptions overruled. 


Bensamin G. Boarpman vs. Witutam B. Spooner & others. 


The acceptance in Massachusetts of a bill of goods which are in a warehouse in New York, 
with an order on the warehouseman for their delivery, without notice to him, is not an 
acceptance or receipt of the goods, which will take the sale out of the operation of the 
statute of frauds. . 

If on the trial of an action to recover the price of goods sold and delivered the purchaser 
produces, on notice, the vendor’s bill of sale of the goods, bearing the purchaser’s name 
stamped thereon with a press, and there is no evidence to show when or under what cir- 
cumstances it was so stamped, this is not sufficient proof to authorize the jury to find a 
note or memorandum in writing of the bargain, made and signed by the purchaser. 

If by the terms of an oral contract goods sold are subject to the purchaser's approval, a 
broker’s note in writing of the sale which omits that portion of the oral contract is inad- 
missible to take the case out of the statute of frauds; nor, in such case, can the vendor be 
allowed to prove that by a usage of trade the goods are to be examined within a limited 
time, and if not examined and objected to within that time the sale is deemed complete. 


Contract brought to recover for five bales of dead green 
hides and one bale of dry hides, weighing in all 4986 pounds, 
at seventeen cents a pound, $847.62, and interest. The answer 
denied the purchase, and set up that the alleged sale was void 
by the statute of frauds. 

At the trial in the superior court, before Vose, J., it appeared 
that on the 9th of September 1865 William C. Morey, a broker 
in hides and goat-skins, bargained with the plaintiff for the pur- 
chase from him of the hides in question at seventeen cents a 
pound, and took from him a memorandum of the weights, and 
told the plaintiff to charge the hides to the defendants; he not 
having instructions at that time to make any purchase for them. 
Immediately afterwards Morey sent his brother Charles H. Mo- 
rey, with the memorandum of weights, to Mr. Butler, one of the 
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defendants, to inform him that he could have the hides of the 
plaintiff at seventeen cents a pound. Charles accordingly went 
and delivered the message. Butler asked who should be the 
judge of the quality. Charles replied, “ Mr. Butler.” Butler 
said, if that was so, he would take them. Charles returned to 
his brother’s office, and there, by direction of his brother and. in 
his presence, made the following entry in his brother’s book: 
“ Boston, September 9, 1865. Sold Wm. B. Spooner & Co. 
acc. B. G. Boardman, 5 bales D. G. cow hides, 1 bale dry do. 
@ 17c pr lb. net cash delivered in N. Y.” 

On the same day, the plaintiff sent a bill of the hides, crit 
an order for their delivery, to the broker, who sent them to 
Butler. The hides were then in the warehouse of a general 
warehouseman in the city of New York, and the order was on 
the storekeeper, as follows: “ Boston, Sept. 9, 1865. Please de- 
liver the bearer four bales marked H. J. B. and two bales no. 24 
& 50 of Tucker, Carter & Co. invoice, & oblige B. G. Board- 
man, by E. M. Dennie. To Storekeeper, Coe’s Wharf, N. Y.” 
The bill was as follows: “ Boston, Sept. 9th 1865. Mess. Wm. 
B. Spooner & Co. Bought of W. G. Boardman, 133 Milk St. 
Cash delivered in N. Y. 6 bales D. G. & dry Patnas, 5028 lbs. 
less tare, 42, 4986 lbs, 17, $847.62,” together with figures show- 
ing the weight of each bale. 

Nothing further passed between the plaintiff and defendants 
until after September 18th 1865, when the warehouse in New 
York, and the hides, were destroyed by fire. There was no evi- _ 
dence whether the storekeeper had or had not been informed of 
the existence of the order upon him, or whether the defendants — 
had made any demand upon him for the hides. These six bales 
were all the hides belonging to the plaintiff in that warehouse, 
and were of prime quality, and the weights were correct. The 
memorandum of weights, the delivery order and the bill were 
produced by the defendants at the trial, on notice from the 
plaintiff; and when so produced the memorandum of weights _ 
and the bill were stamped with the name of the defendants’ 
firm, with a machine. It did not appear when or for what pur- 
pose they were so stamped. 
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William C. Morey testified as follows: “ In the ordinary way 
in which we sell hides situated in New York, it is expected that 
the purchaser will either go himself or have some agent there to 
see if the quality is satisfactory. I believe it is a well settled 
custom in our trade that three days are allowed for the exam- 
ination of goods, and three days’ grace allowed for the payment 
of the bill, unless there is some express stipulation to the con- 
trary.” “The sale in this case was no exception to the general 
rule.” “ Goods are always sold subject to approval of pur- 
chaser, or of public inspector. There is no public inspector of 
this kind of hides.” 

The judge ruled that this evidence, which was introduced by 
the plaintiff, was insufficient to take the case out of the statute 
of frauds, and directed a verdict for the defendants; and the 
plaintiff alleged exceptions. 

J. D. Bail, for the plaintiff. There was a sufficient acceptance 
and receipt of the hides by the defendants, by their acceptance 
of the bill and order for their delivery. Searle v. Keeves, 2 Esp. 
R. 598. Lackington v. Atherton, 7 Man. & Gr. 360. Lucas v. 
Dorrien, 8 Taunt. 278. Hollingsworth v. Napier, 8 Caines R. 
182. Wilkes v. Ferris, 5 Johns. 335, 344. Pratt v. Parkman, 
a4 Pick. 46. Whipple v. Thayer,16 Pick. 25. Carter v. Willard, 
19 Pick. 1. De Wolf v. Gardner, 12 Cush. 19. Gibson v. Ste- 
vens, 8 How. 384, 397. Nothing further remained to be done 
by the plaintiff’ No assent on the part of the warehouseman, 
who was a mere bailee, was necessary. The defendants’ silence 
' till after the fire shows an acceptance. Bushel v. Wheeler, 15 
Q. B. 442. Slight evidence of delivery is sufficient. Stinson v. 
Clark, 6 Allen. 340. There need not be such an acceptance as 
would preclude subsequent objections to the quality. Morton v. 
Tibbett, 15 Q. B. 428. Richmond Iron Works v. Woodruff, 
8 Gray, 447. In this case, the hides were of prime quality ; and 
by the terms of the sale Butler could not make a groundless 
objection to them. 

The note or memorandum in writing was sufficient to satisfy 
the statute of frauds. The broker was the agent of the defend- 
ants, and an entry by him in his book is sufficient. And it is 
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not necessary that all the particulars of the bargain should ap- 
pear in the writing. Salmon Falls Manuf. Oo. v. Goddard, 14 
How. 446. There was no warranty that the hides were of good 
quality ; and therefore no mention of the quality in the memo- 
randum was necessary. ‘The memorandum was complete with- 
out it. The most that can be contended is, that the contract 
was not to take effect in case the hides were found by Butler 
not to be good. The memorandum remained in the broker’s 
hands. When Butler had neglected for over three days to ex- 
amine the hides, then the memorandum took full effect, and was 
as complete as if there had been no condition whatever. The 
evidence of the usage of trade was admissible. Persons engaged 
in particular branches of trade are presumed to contract with 
reference to such usages. See Clark v. Baker, 11 Met. 186. 
Casco Manuf. Co. v. Dixon, 3 Cush. 407. Fisher v. Sargent, 
10 Cush. 250; Warren Bank v. Parker, 8 Gray, 221. The 
usage shown in the present case contravenes no rule of law, and 
is reasonable. Syers v. Jonas, 2 Exch. 111. 

Stamping the bill with the defendants’ stamp was a sufficient 
note or memorandum in writing. Johnson v. Dodgson, 2 M. 
& W. 653, 659, 660. Saunderson v. Jackson, 3 Esp. R. 180. 
Schneider v. Norris, 2 M. & S. 286. 

fF’. E. Parker, for the defendants. The receipt of the bill of 
parcels and order for delivery of goods was not such an accept- 
ance as will take the sale out of the statute of frauds. Ourter 
v. Willard, 19 Pick. 1. Bentall v. Burn, 3 B. & C. 423. Farina 
v. Home, 16 M. & W. 119. Tuxworth v. Moore, 9 Pick. 347. 
Burge v. Cone, 6 Allen, 412. The broker’s note was not a suffi- 
cient memorandum in writing, because not signed by himself, 
but by his clerk. See Coddington v. Goddard, 16 Gray, . 
Henderson v. Barnewall, 1 Y. & Jerv. 387; Story on Agency, 
§§ 29,109; Browne on St. of Frauds, § 370. It was also insuffi 
cient in substance. Coddington v. Goddard, above cited. Mor- 
ton v. Tibbett, 15 Q. B. 428. Browne on St. of Frauds, § 371. 
The usage, if proved, is a bad usage. Dodd v. Farlow, 11 
Allen, 426, and cases there cited. 
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Foster, J. The first ground upon which the plaintiff relies 
to satisfy the requirements of the statute of frauds, Gen. Sts. 
c. 105, § 5, is, that the purchaser has accepted and received part 
of the goods sold. The only act proved tending to support thi 
proposition is the following: On the day of the contract a bi 
of the hides, which were in a general warehouse in New Yor. 

and deliverable there, was made out to the defendants, togethe 
with an order to deliver them to the bearer, and the plaintiff sen 
these papers to the broker, who on the same day handed then 
to one of the defendants. The defendants are not shown t 
have done anything except to take and keep the bill and orden 
Nor does it appear that any notice of the transaction was given 
to the warehouseman. 

The statute is silent as to the delivery of goods sold, which is 
the act of the seller. It requires the acceptance and receipt of 
some part thereof, which are subsequent acts of the buyer. We 
are aware of no authority for holding this provision to be com- 
plied with where nothing more appears to have taken place than 
in the present instance. When goods are in the custody of a 
third person, an order for their delivery, with notice to that per-. 
son, (but never without such notice in this state,) has been de- 
cided to be sufficient to pass the property as against attaching 
creditors of the vendor. Tuxworth v. Moore, 9 Pick. 347. Carter 
v. Willard, 19 Pick. 1. Burge v. Cone,6 Allen, 412. But some 
well considered English cases hold that to constitute acceptance 
and receipt under the statute of frauds there must also be an 
assent by the party in whose custody the goods are, to hold 
them for the vendee. Bentall v. Burn, 3 B. & C. 423. Farina 
v. Home, 16 M. & W.119. In the present case, there was no 
evidence from which a jury would be authorized to infer an 
acceptance and receipt by the purchaser. 

Next, the plaintiff insists that there was a note or memo- 
randum in writing of the bargain, made and signed by the party 
to be charged thereby, or by some person thereunto by him law- 
fully authorized. ‘The vendor’s bill of sale, or of parcels, un- 
signed by the vendee, who is the party to be charged, does not, 
of course, bind the latter. Hawkins v. Chace, 19 Pick. 502. 
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The stamping of the purchasers’ name and a date on the bill 
and memorandum of weights at some time while these papers 
were in their possession, without evidence when or for what 
purpose this was done, did not show that they had adopted 
such a stamp as a signature, and affixed it to the instruments 
with the intent to bind themselves thereby. This may have 
been done for their own convenience, to show the date of the 
reception of the papers. If designed as the signature of a 
memorandum, obligatory on the vendees, we should expect to 
find the papers in the custody of the party for whose benefit, 
and not of the one by whom, they were signed. We do not 
regard the mere fact that, when these papers were produced 
at the trial by the defendants, they were found to be so 
stamped, as a circumstance which either a court or jury would 
be at liberty to treat as proof of a signature by the party to be 
charged. ; 

We have therefore to consider the sufficiency of the entry of 
the transaction upon the broker’s book. This is not aided by 
the contents of the memorandum of weights, because the two 
instruments contain no reference to each other, and the connec- 
tion between them cannot be proved by oral evidence, if ‘there 
were any such in the case. Morton v. Dean, 13 Met. 385. 

In the conversation between the broker’s clerk and Mr. Butler, » 
one of the defendants, relied upon to prove the verbal bargain, 
the latter asked who should be the judge of the quality ; the 
clerk replied, “ Mr. Butler”’ Butler then said, if that was so he 
would take the hides. This stipulation is wholly omitted from 
the entry on the broker’s book, which contains no statement as 
to the quality of the hides. By the true construction of the writ- 
ing, the contract of the defendants was absolute, to purchase 
the hides if they answered the description and were “ five bales 
dead green and one bale dry.” ‘This was an engagement 
essentially different from the one actually made, according to 
which Butler or the firm were to judge of the quality; which 
would be a conditional bargain to take the hides if, upon ex- 
amination by the vendees or one of them, the quality proved 
satisfactory, or so good that it ought reasonably to be satisfactory 
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to the purchasers. The latter interpretation, 1f adopted, would 
not destroy the value of the purchasers’ right of examination, 
and to judge in the first instance of the quality. The omission 
of the condition that the purchase was subject to the approval 
of the vendees as to the quality constitutes a material variance 
between the contract as made and as written down in the 
broker’s book. 

The plaintiff has endeavored to obviate this difficulty by prov- 
ing a usage, the evidence of which came from only one witness, 
and was as follows: “In the ordinary way in which we sell 
hides situated in New York, it is expected that the purchaser 
will either go himself or have some agent there to see if the 
quality is satisfactory...... Goods are always sold subject 
to approval of purchaser or of public inspector. There is no 
public inspector of this kind of hides.” 

It has been considered to be a rule of law that the testimony 
of a single witness is insufficient to establish a usage of trade. 
Parrott v. Thacher, 9 Pick. 426. 1 Greenl. Ev. § 260 a. And 
it is well settled that a usage repugnant to the terms of a con- 
tract is inadmissible to control it. Nor can a usage of trade 
be maintained which engrafts on a contract of sale a stipulation 
or obligation different from or inconsistent with the rule of the 
common law on the subject. Thus, a usage that in sales by 
sample there is an implied warranty against latent defects ex- 
isting in both the sample and the bulk is illegal. Dickinson v. 
Gay, ‘7 Allen, 34. So likewise is a usage that in sales of a par- 
ticular kind of merchandise there is an implied warranty of its 
merchantable quality; and that a broker without express au- 
thority may insert such a stipulation in his memorandum of the 
bargain. Dodd v. Farlow, 11 Allen, 426. 

If the purchasers had themselves signed a contract to buy 
five bales of dead green and one bale of dry hides, they could 
not be permitted to show that they were bound to receive 
them only in case, upon examination by themselves they were 
in their judgment of good quality, either by proving an express 
ora! stipulation or a usage of trade to that effect. Indeed, it is 
difficult to see how any stipulation can be engrafted on a written 
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instrument by proof of usage, which could not be shown as an 
actual contemporaneous verbal agreement of the parties. In 
either case the insuperable difficulty is that the oral. evidence is 
repugnant to the written instrument. And that objection we 
consider applicable to the usage of which evidence was offered 
at the trial of the present case. 

Furthermore the supposed usage is contrary to the rule of law, 
that in a contract of sale there is no implied warranty or stipu- 
lation as to the quality of the goods. A usage that the goods 
shall be of such a quality as to be approved by the buyer or a 
public inspector is assuredly an implied warranty or stipulation 
as to quality. Dodd v. Farlow is undistinguishable in principle, 
although the facts in that case are the converse of those in this. 
There, the broker without authority inserted a stipulation that 
the articles should be of merchantable quality and in good 
order; here, an agreement as to quality actually made was omit- 
ted in the broker’s entry of the bargain. In the case already 
adjudged the effort was to justify the insertion of a stipulation 
not made by proof of usage; in that under consideration, the 
agreement as to quality having been actually made in the 
oral bargain, proof of usage, according to which it would be im- 
plied, is invoked to supply its omisson from the memorandum. 
Each defect is alike fatal and incapable of being cured by any 
custom of trade. 

Syers v. Jonas, 2 Exch. 111, decided in 1848, is much relied 
upon by the plaintiff as an authority in conflict with this view. 
That was an action for the price of tobacco. ‘The plea was non 
assumpsit. ‘The plaintiff proved a bargain through a broker who 
had made the bought and sold notes. The defendant offered to 
show that the bulk was inferior to the sample, and that, by the 
universal usage of the tobacco trade, all sales were understood 
to be by sample, though not mentioned to be so in the contract. 
The question was, whether this was a customary incident of the 
bargain which could be proved by oral evidence. It was held 
not to be expressly or impliedly excluded by the tenor of the 
written instrument; the usage was treated as annexing an 
additional term to the contract, not inconsistent with it, although 
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amounting to an implied warranty or agreement that the bulk 
should correspond with the sample. In the opinion of the 

court, Street v. Blay, 2 B. & Ad. 456, was cited as to the na- 
ture of a warranty, and the same eminent judge by whom 
it was delivered, Baron Parke, at the argument, spoke of the 
words by sample “as a mere collateral engagement on the 
part of the seller that the commodity shall be of a particular 
quality ;” and added, “If they merely amount to a warranty, 
and not a condition of sale, there would be nothing inconsistent 
with the contract in admitting evidence of the usage.” We 
have great difficulty in comprehending how anything can be 
considered as a memorandum of a bargain which omits a war- 
ranty of the quality of the article sold. ‘he omission of such 
a warranty was held a fatal defect under the statute of frauds 
in Peltier v. Collins, 3 Wend. 459. , 

That a contemporaneous agreement of warranty cannot be 
engrafted by oral evidence on a written instrument is well settled 
in this state. Warren v. Wheeler,8 Met.97. Dutton v. Gerrish, 
9 Cush. 89. Raymond v. Raymond, 10 Cush. 134. Howe v. 
Walker, 4 Gray, 318. Moreover, in Massachusetts the doctrine 
of Street v. Blay has never been adopted. We hold, in accord- 
' ance with the earlier English cases, that where goods are sold 
with warranty, for a breach thereof the purchaser may return 
the goods and rescind the sale; such a warranty being treated 
as a condition subsequent, at the election of the vendee. Bry- 
ant v. Isburgh, 13 Gray, 607. Now it is conceded in Syers v. 
Jonas, and held, we believe, universally, that all conditions or 
essential terms of the bargain must appear in the memorandum. 
Davis v. Shields. 26 Wend. 341. The recent case of McLean 
v. Nicolle, 4 Law Times, (N. 8.) 863, decided in 1861, held a 
written acknowledgment of an oral bargain to be defective, 
which omitted the stipulation that the looking-glass purchased 
was to be of the best quality. Certainly the agreement, in the 
present case, that Mr. Butler should be the judge of the quality 
of the hides, is a condition of the bargain rather than a collat- 
eral undertaking, as much as the term omitted in McLean v. 
Nicolle. Upon principle and authority we remain fully satisfied 
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with Dodd v. Farlow, which must be regarded as the settled law 
of this commonwealth. 

Another conclusive answer may be stated to the position that 
the broker’s memorandum aided by the proof of usage is iden- 
tical with the oral contract, and therefore satisfies the statute 
of frauds. ‘The supposed usage as proved is not equivalent 
to the verbal stipulation. A usage that goods are always sold 
subject to the approval of a purchaser or of a public inspector, 
coupled with proof that there is no public inspector of a partic- 


ular kind of merchandise, seems to us to show that the usage — 


does not apply to such cases. The meaning of such a usage 
is, that if the purchaser does not approve the quality of the 
goods, there may be an appeal to the judgment of the inspector, 
who is to decide between the parties the question of quality. 
If there is no inspector, it cannot be optional with the purchaser 
to keep his contract or not. A usage that, if there is no public 
inspector, buyers may break their bargains at pleasure is too 
unreasonable to be maintained, if not too absurd to be sug- 
gested. 

Upon full consideration, we conclude that the entry in the 
broker’s book is insufficient, because it fails to correspond with, 
and omits an essential portion of, the actual bargain of the par- 
ties. We need not therefore examine the question whether an 
entry by a broker’s clerk, sufficient in substance, would comply 
with the statute of frauds. The ruling of the court below that 
the defendants were entitled to a verdict is sustained, and the ex- 
ceptions are overruled. 


“b> SARs 
b iy 
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ARNOLD GREENLEAF vs. SamuEL D. Moopy & others. 


In unforeseen circumstances of necessity or great urgency, a factor has an implied authority 
to act for his principal, irrespective of his instructions or the ordinary usages of trade, in 
adjusting contracts and claims and disposing of property; and a factor who has so acted, 
in good faith and with a sound discretion, under the circumstances as they then appeared, 
will not be liable for the consequences, although it turns out that his course was disad- 
vantageous to his principal. 

The owner of hay in Maine consigned it to New Orleans to be sold, during the rebellion. 
The military authorities of the United States bought a portion, agreeing to pay for it in 
cash, and seized the remainder; and afterwards refused to pay for any of it except in 
government certificates of indebtedness, bearing interest, to be taken at par. The con- 
signees, acting in good faith and according to their best judgment and the usual custom 
of factors at New Orleans at that time, but without notice to the owner, accepted these 
certificates of indebtedness, and shortly afterwards sold the same at ninety-three cents on 
the dollar, which was then their market value there. .The owner was ignorant of this 
custom. eld, that the factors were not liable to the owner for the discount of seven per 
cent. made in selling the certificates of indebtedness. 


Contract brought against the consignees of hay, to recover 
damages for their neglect, duly to account for the proceeds 
thereof. The following facts were agreed in the superior court: 

The plaintiff, a merchant in the State of Maine, shipped in 
the summer of 1864 four hundred and fifty-five tons of hay to 
New Orleans, and consigned the same for sale to the defendants, 
who were commission merchants in that city. The defendants 
advanced and paid the freight and some other charges thereon, 
amounting to $12,682.25, and their charge and commission for 
advancing, selling and storage amounted to $1,621.20. The 
defendants never requested the plaintiff to reimburse them for 
such advances or to pay said charges, nor called on him to put 
them in funds therefor or for any part thereof, nor gave any no- 
tice that they should sell on account thereof. 

On the fourth day of October 1864 the defendants sold for 
cash to the United States, acting by the military officers then in 
command at New Orleans, two hundred and seventy-six tons of 
the hay, at the rate of fifty-two dollars per ton; and, on the 
seventh of said October, forty-five tons, at the rate of fifty dollars 
per ton, for cash. After said hay was delivered, the United 
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States, by said military officers, refused to pay cash therefor or 
to make any other settlement or payment therefor, except in the 
certificates of indebtedness of the United States, but they offered 
to the defendants such certificates of indebtedness therefor at 
par; and the defendants, being unable to obtain payment there- 
for in money or in any other mode or way, in the exercise of 
their discretion accepted the same. These certificates were ne- 
gotiable by delivery, drawing and bearing interest at the rate of 
six per cent. per annum, and were bought and sold in the market 
at prices which fluctuated from time to time. 

On the twenty-third day of said October the United States 
government, by its military officers and by military order, seized 
the remainder of the hay, and forcibly took the same away from 


the possession of the defendants, and offered the defendants pay- - 


ment therefor at the rate of fifty-three dollars a ton, in certifi- 
cates of indebtedness as above described, but refused to make 
any other or different payment, or payment in cash, or at any 
different rate ; and the defendants, for the same reason and in 
the exercise of the like discretion, as above stated, accepted the 
same. 

The defendants, without any notice to the plaintiff or advising 
him of said seizure or the settlement for said hay by the govern- 
ment by giving such certificates, and without requesting the 
plaintiff to reimburse the advances made by them, sold these 
certificates of indebtedness in New Orleans, on or about October 
20th, at ninety-three cents on the dollar, that being their value 
in New Orleans at that time, and on the 28th of October made 
up and sent to plaintiff an account of sales of said hay, crediting 
themselves with the cash actually received from the sale of said 
certificates, and charging their advances and the usual commis- 
sions and charges amounting as hereinbefore stated, and re- 
mitted to him the amount of the. balance so found due to him. 

It was agreed, if it would be competent evidence, that factors 
and others in New Orleans, at that time, generally, but not in- 
variably, received such certificates in settlement of sales to the 
United States government, and for goods seized by the govern- 
ment, and also sold them in the market under the circumstances 
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as above stated; that such certificates had only been given since 
the breaking out of the war, and at New Orleans subsequently 
to its possession by the United States forces, which was about 
May ist 1862; and that the fact of factors so receiving and 
selling such certificates was not known to the plaintiff. It was 
not contended that in taking these certificates and selling them 
_ as aforesaid the defendants acted otherwise than in good faith 
and according to their best judgment. 

The par value of all of said certificates received by defendants 
was $23,704, and the amount received by the defendants for the 
sale of the certificates was $1659.28 less than that sum. 

On these facts judgment was rendered for the defendants, and 
the plaintiff appealed to this court. 

Hi. W. Paine & T. F. Nutter, for the plaintiff. It may be con- 
ceded that a factor may exercise his sound discretion in respect 
to matters within the scope of his agency. But in this case the 
authority of the defendants was not unlimited, and they had no 
right to treat the plaintiff’s property as they would treat their 
own. By their contract with the United States, they were en- 
titled to cash, and had no right to accept anything but cash. A 
factor for sale has no right to barter away the goods of his prin- 
cipal, or to sell on credit, unless there is a usage to that effect. 
In this case, the debtors were solvent, and the sale was for cash, 
and the defendants had no right to accept anything in payment 
which was of less value than cash. If the sale had been to an 
individual, and his notes were received in place of cash, clearly 
the factors would be liable. So in respect to the portion of the 
hay which was seized by the military authorities, it was the 
duty of the defendants to give notice to the plaintiff, so that he 
might exercise his discretion in the premises. The defendants 
had simply the powers of selling agents, and might as well have 
assumed the power to compromise with a trespasser at fifty 
per cent. 

Having taken certificates of indebtedness, the defendants had 
no authority to sell them for less than par. The plaintiff had 
the right to decide what disposition should be made of them. 
At any rate, the defendants should not have sold them in New 
Orleans, but should have sent them to the north. 
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The usage relied on was not admissible in evidence. It was 
not reasonable, uniform, or known to the plaintiff; and it was 
of so recent origin that his knowledge could not be presumed. 

T. K. Lothrop & R. R. Bishop, for the defendants, cited, as to 
the general authority of a factor, Leverick v. Meigs, 1 Cow. 659; 
Liotard v. Graves, 3 Caines R. 238; Moore v. Mourgue, 2 
Cowp. 479-481; Hvans v. Potter, 2 Gallis. 18; Burrill v. Phil- 
lips, 1 Gallis. 360; S. C. 1 Amer. Lead Cas. (4th ed.) 685, 698, 
699; Brown v. M’ Gran, 14 Pet. 490; as to a factor’s right to 
disregard positive orders, upon the occurrence of unexpected 
events, Forrestier v. Bordman, 1 Story R. 43; Williams v. 
Shackelford, 16 Alab. 318; Paley on Agency, 108; and as to 
the evidence of usage, as showing that the defendants exercised 
a sound discretion, Courcier v. Ritter, 4 Wash. C. C. 552, 558 ; 
S. C. 1 Amer. Lead Cas. 691; Goodenow v. Tyler, '7 Mass. 36. 

Foster, J. This case must depend for its decision upon the 
‘application of well established legal principles to a state of facts 
of an unusual and extraordinary character. 

The defendants, commission merchants or factors in New 
Orleans, received during the rebellion in 1864 from the plaintiff 
a large quantity of hay consigned for sale, upon which they made 
advances in payment of freight and other charges amounting to 
about half its value. Three hundred and twenty-one tons of 
the hay were sold to the military officers of the United States 
for cash. The remainder, one hundred and thirty-four tons, 
were seized by military authority. No fault could be imputed 
to the factors for either of these events. The sales for cash were 
clearly within the scope of their authority, and the seizure by the 
strong arm of military power was an occurrence beyond their 
control. 

The only payment which the United States officers would 
make, either for the hay purchased or for that seized, was in 
certificates of indebtedness, the negotiable notes of the United 
States, payable to the bearer and upon interest at the rate of six 
per cent. per annum. ‘The factors accepted these as payment, 
and at once sold them for their market value, ninety-three cents 
on the dollar. The plaintiff claims that the defendants are liable 
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for the loss sustained by this sale at a discount, first, because as 
factors they had no right to take in payment such securities ; 
and secondly, because, if justified in accepting them, they had 
no right to sell them below par without notice to him. And 
we are called upon to decide whether in either of these par- 
ticulars they violated their duty, so as to render themselves 
personally answerable to their principal, the consignor, for the 
loss sustained by the sale of the certificates at a discount below 
their face. 

The ordinary rule is clear, that factors must obey the instruc- 
tions of their principal; that they may not compromise debts 
without authority ; that they must, under a change of circum- 
stances, advise the consignor, and await his directions; and that 
they must conform to the usages of trade presumed to be known 
to both parties, or to the course pursued by them and approved 
by the owner in former instances. But what is their duty in 

novel, critical and unforeseen emergencies? ‘To answer this. 
_ question we may refer to an opinion of Mr. Justice Story in a 
_ suit relative to the conduct of a supercargo who had totally de- 
parted from the instructions of the shipper, which is so apposite 
that we adopt its principles and the substance of its language. 
In circumstances of necessity or great urgency it is only neces- 
sary that the agent should act bona fide and with reasonable dis- 
cretion. “ What, then, was it the duty of the supercargo to 
do in such a case of unexpected occurrence, not within the con- 
templation of the instructions?” “ Now I take it to be clear that 
if, by some sudden emergency, or supervening necessity, or other 
unexpected event, it becomes impossible for the supercargo to 
comply with the exact terms of his instructions, or a literal com. 
pliance therewith would frustrate the objects of the owner and 
sacrifice his interests, it becomes the duty of the supercargo, 
under such circumstances, to do the best he can, in the exercise 
of a sound discretion.” ‘“ He becomes, in such a case, an agent 
from necessity for the owner.” “ In all voyages of this sort there 
is an implied authority to act for the interest and benefit of the 
owner in all cases of unforeseen necessity and emergency, created 
by operation and intendment of law.” Jorrestier v. Bordman, 
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1 Story R. 43,51. A justification founded upon necessary de- 
parture from the ordinary customs of trade or from actual instrue- 
tions must undoubtedly be construed with considerable strict- 
ness, ‘The agent cannot be allowed lightly or unadvisedly to 
assume a latitude of discretion not conferred upon him by ex- 
press authority, or by those usages of trade, which both parties are 
presumed to have known and contemplated. But the interests 
of commerce require, and the enlightened principles of commer- 
cial law bestow, a discretion which enables the factor to protect 
his principal from the irreparable injury which would be liable 
to arise in the absence of authority to act under critical circum- 
stances, unexpectedly occurring, which do not admit of delay 
for the purposes of communication and consultation. And the 
factor, so placed, who acts prudently and in good faith, as the 
owner himself, being a wise man, would have been likely to do 
if personally present, finds his protection in the sincerity and 
sound discretion of his conduct, and is not answerable for con- 
sequences, although subsequent events may demonstrate that his 
principal would have been the gainer by a different course from 
the one he has conscientiously and discreetly adopted. 

This is the rule which must govern the decision of the case 
here submitted to us. It is a question of fact rather than of 
law. The good faith of the defendants is expressly conceded. 
We might, in strictness, give judgment for them on the ground 
that the case stated does not affirmatively establish their liabil- 
ity. But we prefer, in conformity with what we suppose to be 
the intention of the parties, to consider and pass upon the 
question, whether the defendants did act with such prudence 
and discretion as to exempt them from liability. Ought they to 
have refused the certificates proffered in payment? If they had 
done so, the only redress open to the plaintiff would have been 
an application to the war department at Washington or to 
congress or to the court of claims. No rational man could re- 
gard these remedies as worth pursuing to avoid a discount of 
seven per cent., the whole amount of which was only $1659.28. 
The expense, the delay, the uncertainty of ultimate success, would 
have induced any one, having regard solely to his pecuniary 
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interest, and acting in his own affairs, to accept the prof- 
fered certificates rather than to attempt to stand upon his strict 
legal rights, where no legal remedy was practically available 
without disadvantages disproportionate to the amount at stake. 

The propriety of selling the certificates may be considered 
more questionable. As they were sold as soon as received, 
justice requires us to regard the factors’ entire judgment and 
conduct together, and if the principal was benefited by the whole 
exercise of their discretion, and placed in a better condition 
than if they had refused to assume the responsibility, it would 
be unfair to subject them to loss because they might in one 
respect have done still better. No one can say that they 
would have decided to accept the certificates without also, as a 
part of the same mental act, deciding to convert them forthwith 
into cash. But we do not proceed upon this narrow ground 
alone. In guarding the interests of a distant principal it was 
their duty to err on the side of prudence rather than of over- 
confidence. We must remember the situation of the parties and 
the country at the time of the transaction, and judge by the light 
they then had, and not according to the wisdom that comes 
after the event. ‘The ordinary facilities of correspondence be- 
tween Maine and New Orleans were greatly interrupted. No 
telegraphic communication was possible. The mails were slow 
and uncertain, and somewhat exposed to capture in transit. The 
interval within which the most speedy interchange of letters 
could take place was long enough for momentous events. ‘The 
pecuniary credit of the government depended on the varying 
fortunes of war. A single disaster might have depressed the 
market value of the securities far below the point at which they 
then stood. Other factors and agents similarly situated with 
themselves deemed it their duty to realize at the current rates 
of the market. More than half of the proceeds of the property 
would be required in New Orleans to pay advances and charges. 
The justification of the sale is not to be placed on the ground 
that they had a right to make a sacrifice in order to reimburse 
themselves, for factors cannot sell below limits without notice to 
the owner of the amount due and a request for payment. But 
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the fact that the consignor owed $14,303.45, payable in New 
Orleans, on account of this shipment, was a circumstance of 
some weight in determining the question of expediency. If the 
securities were to be sent to the North, and the money due to 
be remitted thence, double risks of transportation must be in- 
curred. 

It is impossible for us to conclude that the course adopted 
exhibited any such error of judgment or neglect of duty as 
ought to render mercantile agents personally responsible to their 
principals. Judgment for the defendants. 


| 


SamugeL K. Taytor vs. Artaur C. BLANcHaARD. 


A contract made between citizens of this commonwealth, by which one of them agreed, fora 
good consideration, never to ‘set up, exercise or carry on the trade or business of manufac 
turing and selling shoe-cutters at any place within the Commonwealth of Massachusetts ”’ 
is illegal, as being in restraint of trade; although the manufacture of shoe-cutters is an 
art which can only be carried on by persons instructed in the same, and at the time of 
making the above contract the person so promising was ignorant of said art, and his said 
promise was made as a part of an agreement of partnership with one who was skilled and 
actually engaged in carrying on the same, and to take effect at the expiration of the part- 
uership, and although at that time only three other persons were engaged in the business. 


ConTRAcT upon an agreement in writing entered into between 
the plaintiff and defendant, providing that they should form a 
partnership together in the art, trade or business of manufactur- 
ing and selling shoe-cutters, and all things thereto belonging, for 
one year from March 17th 1862, and for such further time as the 
parties should mutually agree upon. “ And the said Blanchard 
for himself, his heirs, executors, administrators and assigns, fur- 
ther covenants and agrees to and with the said Taylor, his exec- 
utors, administrators and assigns, that at whatever time the said 
copartnership shall be determined and ended, he, the said 
Blanchard, shall not nor will at any time or times hereafter, 
either alone or jointly with, or as agent for, any person or per- 
sons whomsoever set up, exercise or carry on the said trade or 
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business of manufacturing and selling shoe-cutters, at any place 
within the aforesaid commonwealth of Massachusetts, and shall 
not nor will set up, make or encourage any opposition to the 
said trade or business hereafter to be carried on by the said Tay- 
lor, his heirs, executors, administrators or assigns, nor do any 
act, matter or thing to the prejudice thereof, and shall not nor 
will divulge or make known to any person or persons whomso- 
ever, any of the secrets, accounts or transactions of, or relating 
to, the said copartnership so heretofore carried on between them, 
the said Taylor and Blanchard, as aforesaid.” And the sum of 
$1000 was fixed upon as liquidated damages, in case of a vio- 
lation of the above agreement. 

At the trial in the superior court, before Vose, J., it appeared 
that at the date of the above agreement the plaintiff was and 
had for several years been engaged in the manufacture and sale 
of shoe-cutters, at Marlboro, Massachusetts. The manufacture 
of said articles was then and now is an art, and can only be car- 
ried on by persons instructed in the same, and the business was 
then confined to the plaintiff and three other parties ; one in 
Sturbridge, one in Worcester, and one in Stoneham. The 
plaintiff at that time was doing a large and profitable business 
in said manufacture and sale. The defendant was wholly igno- 
rant of the business. On the 17th day of March 1862 the plain. 
tiff received the defendant into partnership under the agreement, 
which partnership was continued until February 7th 1865, when 
it was dissolved by mutual consent. During this time, the de- 
fendant became well acquainted with the business and its cus- 
tomers. Upon the dissolution, the plaintiff took the business of 
the firm, and still continues it at Marlboro and Boston. Before 
the commencement of this action, the defendant, without the 
plaintiff’s consent, set up the same business in Boston, with a 
new partner, and traded with and supplied the customers of the 
plaintiff. 

Upon these facts, the judge directed the jury to return a 
verdict for the defendant, which was accordingly done; and the 
plaintiff alleged exceptions. 

T. H. Sweetser & J.-B. Goodrich, for the plaintiff. This 
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contract is not in general restraint of trade, within the meaning 
of the law. The test of the reasonableness of any restriction 
of trade is whether it is such as only affords a fair protection to 
the party in whose favor it is made, and at the same time does 
not militate against the public interest. Judged by this test, 
the restriction in this case was a reasonable one. Bunn v. Guy, 
4 Kast, 190. Hayward v. Young, 2 Chit. R. 407. Mallan v. 
May,11 M. & W. 653. Pierce v. Woodward, 6 Pick. 206. Duffy 
v. Shockey, 11 Indiana, 70. The nature of the business is such 
that even a total restriction would be valid. Bryson v. White- 
head, 1 Sim. & Stu. 74. Vickery v. Welch, 19 Pick. 523. Jarvis 
v. Peck, 10 Paige, 118. Jones v. Lees, 1 Hurlst. & Norm. 189. 

C. R. Train & 8S. A. Bent, for the defendant, besides some of 
the cases cited in the opinion, cited Smith v. Dickenson, 3 B. & 
P. 630; Hitchcock v. Coker, 6 Ad. & El. 454; Ward v. Byrne, 
OM. & W. 548; Homer v. Graves,7 Bing. 745; Tallis v. Tallis, 
1 El. & Bl. 391; Young v. Timmins, 1 Cr. & Jerv. 331; Lange 
v. Werk, 2 Ohio State R. 519; Nobles v. Bates, 7 Cow. 307; 
Chappel v. Brockway, 21 Wend. 157; Ross v. Sadgbeer, Ib. 166, 
168; Butler v. Burleson, 16 Verm. 176. 

Cuapman, J. The: question presented in this case is, whether 
a contract made between citizens of this state, upon good con- 
sideration, by which one of them agrees “ not to set up, exercise 
or carry on the trade or business of manufacturing shoe-cutters 


within the Commonwealth of Massachusetts,” is valid, or is to — 


be regarded as void on the ground that it is contrary to the 
policy of the law. 

The law has always regarded monopolies as Hostile to the 
rights and interests of the public. One method of obtaining 
them in early times was by a grant from the sovereign to a par- 
ticular individual of the sole right to exercise a particular trade. 
The mischief arising from these monopolies became so intoler- 
able that the practice was suppressed by a clause in Magna 
Charta. This clause does not, however, apply to grants for the 
sole use of a new invention for a limited period. These grants, 
it is said, are indulged for the encouragement of ingenuity. 
Patent-right and copyright laws rest on this ground. 
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Another method by which monopolies were sought to be ob- 
tained was by private contracts, in which one of the parties 
agreed not to engage in some specified trade or business. [| 
Mitchel v. Reynolds, 1 P. W. 181, which is usually cited as th 
leading case on this subject, corporations are specially mentione 

- as perpetually laboring for exclusive advantages in trade, an 
to reduce it into as few hands as possible. It was held in tha 
case that a contract not to use a particular trade within th 
kingdom was void, on the ground that “it can never be usefu 
to any man to restrain another from trading in all places, thoug 
‘it may be to restrain him from trading in some places, unless h 
intends a monopoly which is a crime.” In subsequent cases the 
subject has been much discussed in the English courts. It is 
said that all restraints are presumed to be bad; but if the cir- 
cumstances are set forth, that presumption may be excluded: 
and the court are to judge of these circumstances, whether the 
contract be valid or not. The law, it is said, protects trade 
for the sake of the public, and ‘not for the sake of the parties 
engaged in it. It is regarded as beneficial to the public that 
contracts for the partial restraint of trade should be upheld 
to a reasonable extent. A territory including the whole city 
of London, and several miles beyond, has been considered as 
reasonable; but it is not necessary that the restraint should 
extend to the whole kingdom to be void. Contracts for the 
exclusive use of a secret art are not within the principle, for 
the public has no right to the secret. Nor does it extend toa 
sale of the exclusive use of a trade protected by a patent. Some 
of the recent cases in which this subject has been discussed, 
and the earlier cases cited, are Mallan v. May, 11 M. & W. 653; 
Price v. Green, 16 M. & W. 346; and Micholls v. Stretton, 10 
Q. B. 346. 

This court has adopted the English doctrines, so far as it has 
had occasion to consider them. In Alger v. Thacher, 19 Pick. 
51, it was held that a bond conditioned that the obligor shall 
never carry on or be engaged in the business of founding iron 
is void. But the restriction in that case was not limited to the 
Commonwealth. In that respect it differs from the present case. 
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On the other hand, it has been held that an agreement not to 
carry on a trade within a particular town or city is valid, and 
that such a restriction may extend to the whole of a particular 
stage route extending from Boston to Providence, or the naviga- 
tion of the whole length of Connecticut River. Pierce v. Ful- 
ler, 8 Mass. 223. Palmer v. Stebbins, 3 Pick. 188. Pierce v. 
Woodward, 6 Pick. 206. Gilman v. Dwight, 13 Gray, 356. It 
is also held that one may lawfully sell the right to carry on a 
secret trade, and bind himself not to carry it‘on nor to divulge 
the secret. Vickery v. Welch, 19 Pick. 523. So of the use of 
a machine protected by a patent. Stearns v. Barrett, 1 Pick.* 
443. So of a business which is carried on out of the country. 
Perkins v. Lyman, 9 Mass. 522. In several of the states, con- 
tracts for the partial and limited restraint of trade have been 
upheld. In New York, it is held by the court of appeals that a 
restraint extending throughout the state is void. Dunlop v. 
Gregory, 6 Selden, 241. And the supreme court has held that 
a restraint extending through all the territory west of Albany is 
void. Lawrence v. Kidder, 10 Barb. 641. 

The plaintiff contends that the trade in the present case was 
secret. But we cannot so regard it; for although it was not 
generally known to the public, it was carried on in three dif- 
ferent towns in the Commonwealth, by three different parties, 
who had no connection in business with the parties to this con- 
tract. 

The plaintiff further contends that in this country a restraint 
ought not to be held void unless it extends throughout the 
United States, because they are one country in respect to trade 
and business, and the power to grant patents and copyrights and 
to regulate trade is vested in the United States government. 
But we cannot regard this view as just. A monopoly extend- 
ing throughout the state may be as really injurious to the people 
of the state as if it extended throughout the whole country. 
Whether the principle extends to a case where, by means of 
uravelling agents, one has extended his business through a large 
part of the country, or a large part of the state, and sells the 
good will of his business with a restriction merely co-extensive 
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with that good will, and not extending beyond the actual sphere 
of the business of the vendor, we need not discuss. The law 
regards the good will of a particular trade as property having a 
market value, and protects it to a reasonable extent, depending 
somewhat upon the nature and character of the business. 

The plaintiff also contends that the restriction in this case is 
reasonable, because the territory of Massachusetts is. compara- 
tively small, and the business is the manufacture of an article 
which is used only by manufacturers of shoes. But we do not 
think the extent of territory embraced in a state affects the prin- 

«ciple. Whatever may be the extent of the state, the monopoly 
restricts the citizen from pursuing his business, unless he trans- 
fers his residence and his allegiance to some other state or coun- 
try. Its tendency is to drive business and citizens who are 
skilled in business from this to other states. If one is not at lib- 
erty to carry on his business here, but is at liberty to do so else- 
where, he will be likely to go elsewhere, and employ others to 
go with him. 

The disposition to obtain monopolies which formerly pre- 
vailed is by no means extinct at the present day, nor is it con- 
fined to corporations. Combinations of men in business some- 
times accomplish such an object, and they often succeed in 
obtaining exorbitant profits from the public. 

In the present contract the court can see nothing beneficial to 
the public, and are of opinion that it is contrary to the well 
established policy of the law, and void. 

Exceptions overruled. 
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Henry Crocker vs. JAMES Fo.uevy. 


An offer in writing, accepted by parol, requires no stamp. . 

The declaration in an action alleged that the defendant made an agreement with the plain- 
tiff, a copy of which was annexed, whereby the defendant promised that, if the plaintiff 
would renew a certain note held by him against a company and about to fall due, the 
defendant would pay the renewed note at maturity. A copy of a letter from the defend- 
ant to the plaintiff was annexed, containing this language: “It can do you no good to 
allow the note to go to protest, as you would then have to take it up. By renewing it for 
a month or so you will be saved this trouble, and I will promise you that I shall see the 
renewal note paid at maturity, as I am quite satisfied the company will be in a position 
to do so.”” Held, that this declaration was supported by proof of the letter, of the plain-* 
tiff’s renewing the note for three months, and of the defendant’s assent thereto. 

This court will not revise the finding of the superior court on a question of fact, in a case 
where trial by jury was waived. 


Contract. The declaration alleged that on the 9th of De- 
cember 1864 the plaintiff was the owner of a certain promissory 
note made by the Canada Lead Mining Company, for $3531, 
payable on the 12th of December; that on said 9th of December 
the defendant made an agreement with the plaintiff, a copy of 
which was annexed, whereby the defendant promised that if the 
plaintiff would renew said note the defendant would pay the re- 
newed note at maturity; that in consideration of said agree- 
ment the plaintiff renewed said note by receiving another note 
of said company for the same amount in place thereof, dated 
December 9th and payable in three months from date; and due 
notice of said renewal was given to the defendant, yet, though 
requested, he refuses to pay said renewed note. 

The following letter was annexed to the declaration : 

“ New York, Dec. 9, 1864. Henry Crocker, Esq. Dear Sir: 
I have a letter from Mr. Case about the Canada Lead Co. note 
due on the 12th inst. They want to have it carried over for a 
month or so, that they may get the ore to market and realize 
upon it. It can do you no good to allow the note to go to pro- 
test, as you would then have to take it up. By renewing it for 
a month or so you will be saved this trouble, and I will promise 
you that I shall see the renewal note paid at maturity, as I am 
qufte satisfied the company will be in a position to doso. I 
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therefore trust you will arrange to carry the note over. You 
may take my word that it will be all right if you do so. Yours 
truly, James Foley.” 

The answer denied the making of any agreement to pay the 
renewed note, or the renewal of the note by the plaintiff in con- 
sideration of any such agreement by the defendant, or due notice 
to him of such renewal. 

At the trial in the superior court, before Russell, J., without 
a jury, the plaintiff testified substantially as follows: ‘TI held 
the original note referred to, with thirty-five hundred shares of 
the company as collateral security therefor, and some days be- 
fore its maturity called upon Albert Case, treasurer of the com- 
pany, and asked if it would be paid when due, and Case said 
the company had no funds in the treasury, and that it belonged 
to Foley (who was agent and manager of the company and a 
large stockholder therein) to pay it; I replied that I must have 
the money, and should have the note protested if not paid, and 
Case said he would write to Foley about it, and a day or two 
afterwards Case read to me a letter from Foley, [which was put 
in evidence,|] urging Case to get the plaintiff to renew the note 
for two or three months. [I still objected to renewing it, and 
threatened to protest the note and sell the stock, if the note was 
not paid. On December 10th I found the letter annexed to the 
declaration upon my table and read it, and on the same day 
Case called upon me and read a letter from Foley to him, in 
which he said the letter to me was inclosed, as follows: ‘ I have 
yours of yesterday, and am surprised at the way that Mr. 
Crocker is acting. He can do no good by protesting the note, 
as he would then have to take it up. It is much better for him 
to renew it. I enclose a letter to him on the subject. Please 
read it, seal it, and send it down to him. I think you had better 
see him soon after, and try to get the note renewed for one or 
two months. Tell him he must doit. Pay the interest and I 
will arrange with you’ I told Case I did not wish to renew the 
note, and insisted upon the money. He urged me to renew it. 
Afterwards I had several interviews with Case, demanding the 
money. He urged me to accept Foley’s proposition and renéw 
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the note. I replied that the collateral security was then worth 
something, and might not be in three months; and asked Case 
about Foley’s responsibility, and to give me references, which 
he did, and I made inquiry of them as to the means of Foley. 
These inquiries necessarily delayed me several days. Finally, 
I told Case I would accept Foley’s proposition, and renew the 
note for three months, but the interest must be paid ; and Case 
gave me the new note, ante-dating it, and attaching to it the 
certificate of stock as collateral security, and I surrendered to 
him the original note. Case gave me his own note for the inter- 
est, which he afterwards paid. I asked him to notify Foley of 
my acceptance of his proposition; and afterwards called upon 
him to see if he had heard from Foley, and he showed mea 
letter from Foley, dated January 4th 1865, saying, ‘ I have yours 
of yesterday, and am glad to hear that Crocker has arranged the 
notes.’ I had the original note protested.” 

The plaintiff also called Case as a witness, who produced the 
letter above referred to, and also another dated December 12th 
1864, to himself, from Foley, saying, “ I think Crocker will re- 
new; he would act very foolishly if he did not. What I am 
looking at is the stock he holds as collateral. If he had not this, 
we could force him into terms. I hope to hear from you in the 
morning that it is arranged.” Case testified that he read this 
letter to the plaintiff; that on the renewal he gave a note for the 
interest, which he afterwards paid from money sent to him by 
Foley for that purpose; that Foley also paid at the same time 
for the stamps put upon the new note; that he wrote to Foley 
that Crocker had renewed the note for three months, and received 
in reply the letter of January 4th. 

The defendant objected to the introduction of his letter of 
December 9th for want of a stamp upon it; but it was ad- 
mitted. 

The defendant offered in evidence the following letter from 
Case to himself, dated December 28th 1864: 

“T received your note last evening. Called on Crocker. He 
says the note is beyond his reach. He realized on it, and others 
own it. I asked to have it accommodated by two notes as you 
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wished, or by one for thirty days, till the lead could arrive and 
be sold. Said he could do nothing about it. He took measures 
to ascertain from respectable sources that the note would be paid 
at maturity; that himself and another had indorsed it. He had 
received the money and would not ask for accommodation. I 
told him, as before, we depended on selling the ore, but the delay 
in getting it down prevented. No use, he said. So I left him. 
‘Tremont Bank, 9th, 12th, $3531.” 

The bill of exceptions did not state anything further in rela- 
tion to this letter than that it was offered in evidence; or that 
there was any evidence to show the truth of its contents. 

The defendant contended that the evidence failed to prove any 
such agreement by him as alleged; that the alleged agreement 
declared on was at most an offer of guaranty, which could only 
be binding if accepted within a reasonable time and in con- 
formity to its terms, and that the evidence did not warrant the 
inference of such acceptance, but showed an absolute rejection 
of the offer of guaranty, whereby the offer became void; and 
that the renewal of the note was made after such rejection, and 
there was no evidence to show that the offer had ever been 
renewed by the defendant. 

But the judge admitted the letter, and found that thereby the 
defendant offered that, if the plaintiff would renew the note, he 
would pay such renewed note at maturity ; that this offer, while 
in force, was accepted within a reasonable time by the plaintiff 
according to its terms, and the renewal was accordingly made; 
that due notice was given to the defendant, through his agent 
Case; and that the defendant refused to pay the renewed note. 
And the judge accordingly found for the plaintiff; and the. de- 
fendant alleged exceptions. 

J. M. Keith, for the defendant. ‘The letter was inadmissible 
for want of a stamp. U.S. St. of 1864, c. 173, §§ 151, 168. 
If admissible, it did not amount to an agreement, but only to an 
argument for the renewal of the note. There was no present 
offer of guaranty. And it was never accepted according to its 
terms. ‘Those terms were, to renew for a month or so. A re- 
newal for three months was more hazardous to the defendant, 
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The offer was made with a view to prevent the original note 
from being protested. But by protesting that note the plaintiff 
destroyed the consideration of the offer. 

The evidence shows a rejection by the plaintiff of the defend- 
ant’s offer. This appears from Case’s letter of December 28th. 
The defendant’s offer having been once rejected, he cannot be 
held upon it. No other offer is declared upon. | 

C. P. Judd, for the plaintiff. An offer in writing, accepted by 
parol, requires no stamp. 8 Parsons on Con. 295. Beeching v. 
Westbrook, 8 M. & W. 411. Vollans v. Fletcher, 1 Exch. 20. 
Vaughton v. Brine, 1 Man. & Gr. 359. Hudspeth v. Yarnold, 
19 Law Journ. (N. 8.) C. P. 321. <A copy of the defendant’s 
letter being annexed to the declaration, he was fully informed 
of the ground of claim against him, and calling his proposal an 
agreement is not incorrect. See Hunt v. Adams, 5 Mass. 361; 
Boston §; Maine Railroad v. Bartlett, 3 Cush. 224. The defend- 
ant’s proposal was duly accepted. Mactier v. Frith, 6 Wend. 
103. He was notified by his agent; and he may be presumed 
to have known what his agent knew. Wright v. Bigg, 15 Beav. 
592. 

Bicetow, C.J. 1. The objection that the letter was inad- 
missible as evidence in proof of an agreement by the defendant 


is untenable. By U.S. St. 1864, c. 173, §§ 151, 163, which was. 


in force when the letter was written, it is required only that con- 
tracts or agreements shall bear a stamp such as is therein desig- 
nated. By this is intended contracts which are completed by 
the assent of the parties thereto. The letter in question is not 
a contract or agreement of itself. It was only a proposition or 
offer. No contract or agreement was entered into between the 
parties until the plaintiff had signified his assent thereto to the 
defendant’s agent, and had renewed the note in compliance 
with the defendant’s offer. The contract of guaranty took eflect 
from this verbal acceptance of the offer in the letter, and the 
acts of the plaintiff in pursuance thereof. The letter was only 
one link in the chain of evidence tending to prove the contract, 
No stamp was required to render it admissible for such purpose. 
See cases cited in 3 Parsons on Con. 295. Butif a stamp was 
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required, the omission to affix it would not render the letter 
invalid or inadmissible as evidence of a contract. There was 
nothing to show that the omission was intentional or fraudulent. 
Tobey v. Chipman, ante, 128. 

2. There was no substantial variance between the allegations 
in the declaration and the evidence at the trial. An accurate 
copy of the letter was annexed to the declaration, and the aver- 
ment is that the plaintiff in compliance with the promise therein 
contained did the acts which constituted a good consideration 
for the promise, and rendered it obligatory upon the defendant. 

3. We cannot say that the finding of the court on the evi- 
dence was erroneous. We might have come to a different con- 
clusion on the facts; but we see no ground for holding that it 
Was erroneous in point of law. Exceptions overruled. 


Francis L. Curtine & another vs. Granp Trunk RaILWway 
Company. 


If a common carrier unreasonably delays to transport and deliver goods intrusted to him for 
carriage, and their value in market meanwhile falls, the measure of damages in an action 
against him is the difference between their market value at the time when and place 
where they ought to have been delivered and their market value at that place on the day 
when they were delivered; although there was no contract to deliver them within any 
certain time, and the goods were not intended to be used for any special purpose at any 
certain time, and the carrier finally delivered them in the same condition as when they 
were received by him. 


Repievin of five hundred barrels of flour. The writ was 
dated May 3,1865. The answer alleged that the defendants, as 
common carriers, had a lien upon the flour for charges of trans- 
portation, and were entitled to the possession thereof until said 
charges were paid. 

At the trial in the superior court, before Vose, J., the plaintiffs 
introduced evidence tending to show the following facts: The 
flour was forwarded to the plaintiffs by their agent from Mil- 
Waukee, over the Detroit and Milwaukee Railroad, which con- 
nects with the defendants’ railroad at Detroit Junction, and the 
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defendants’ railroad, to Boston, at a freight of $2.60 per barrel, 
and arrived at Detroit on or before the 26th of December 1864, 
and on that day, and daily thereafter, was offered to the defend- 
ants, by requesting them to send cars to load it, according to 
the usual course of business, in reply to which the defendants 
said they would take the flour as soon as they could; and on 
the 8th of February 1865 they did take three hundred barrels 
thereof, and the remainder on the 20th of said February, and 
transported the same to Boston, where it arrived on various days 
shortly after the 22d of April 1865. The defendants’ agent re- 
fused to deliver the flour to the plaintiffs until their freight and 
charges, amounting to thirteen hundred dollars, were paid ; and 
the plaintiffs presented_to him an account of losses and dam- 
ages sustained by reason of the delay in the transportation, 
amounting to about sixteen hundred dollars, being solely for the 
decline in the general market value of the flour. The usual 
time for transporting flour from Milwaukee to Boston by this 
route was from ten to twenty days. ‘The defendants, after tak- 
ing the flour, and before delivering it in Boston, received and 
transported over their road other goods, consisting principally of 
dressed hogs, sent from Chicago and St. Louis, and delivered 
them before the arrival of the flour, receiving for some of them a 
higher rate of freight than for flour. ‘They also gave preference 
to goods, consisting principally of boxed salt meats, destined 
for England by the Portland and Liverpool steamships. Dressed 
hogs are perishable freight, and are usually preferred, and the 
freight for England was of a kind which could be sent on open 
platform cars, while flour could not. ‘The flour was of a gtade 
and quality well known in Boston, and had there a market price 
ascertainable daily. Between January 1st and March 15th 1860 
this market price ranged from $11.25 to $10.50 per barrel; and 
about the middle of March it began to decline, and was from 
$7.75 to $8 per barrel when this flour arrived there; and at that 
time freight had fallen, and the defendants were then delivering 
flour from Milwaukee at $1.50 per barrel. 

The plaintiffs contended that they were entitled to recoup 
from the defendants’ freight the damages suffered by them by 
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reason of the non-delivery within a reasonable time by the de- 
fendants of the goods in respect of which the defendants claimed 
said freight, and that the measure of their damages was the dif- 
ference between the market price of the flour at the place of 
delivery, and at the time when it should have been delivered, 
and the market price thereof at the time when it actually ar- 
rived in the place of delivery, with interest from that time, no 
evidence being offered of any other damages, and that, if the 
jury should find the amount of such damages to be equal to or 
to exceed the amount of freight due to the defendants, their ver- 
dict should be for the plaintiffs. 

The defendants did not open their case to the jury, but con- 
tended that, upon the evidence offered by the plaintiffs, they 
were entitled to a verdict in their favor; and the court so ruled, 
and also that where damages are claimed against a common 
carrier for delay in the transportation of goods intrusted to him, 
in the absence of any stipulation to deliver at a time certain, 
and of any notice as to the purpose for which they are to be 
_ used, the measure of the plaintiffs’ damages is interest upon the 
value of the property from the time when it should have been 
delivered to the time when it actually was delivered, such value 
to be computed and ascertained in the place of delivery and at 
the time when the delivery should have been made; that, apply- 
ing this rule to the present case, the amount of the plaintiffs’ 
damages could not equal the defendants’ freight; and he directed 
the jury to return a verdict for the defendants. 

The plaintiffs alleged exceptions. 

E. Bang’s, for the plaintiffs. 

G. O. Shattuck & J. B. Thayer, for the defendants. The rule 
contended for by the plaintiffs is not a just rule. It is at most 
only just when applied to the case of an actual sale of the goods, 
to be delivered, and a breaking up of the sale by reason of the’ 
delay. And it is not probable that the plaintiffs suffered by - 
the delay. While the flour was on its way, the rebellion was 
overthrown, currency increased in value, nominal prices in cur- 
rency decreased, and prices in gold advanced. Measure the 
value in gold, and the plaintiffs suffered no loss. Besides; the 
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plaintiffs might have sold the flour in transitu. The flour was 
received in perfect condition. It is a fact within general knowl- 
edge that all prices soon after advanced. If the plaintiffs could 
not sell in transitu, their only damages were the loss they prob- 
ably would have sustained. No merchant sells all his flour at 
the highest market price. Perhaps the plaintiffs would not have 
sold at that price, and perhaps they could not have done so. 
Their chance of selling is all they lost. This chance is repre- 
sented by interest. 3 Parsons on Con., 197, note 7, and cases 


there cited. Adams Express Co. v. Egbert, 36 Penn. State R. 


360. ‘The damages claimed are too remote. The authorities are 
against the plaintiffs. [See cases cited in the opinion.] In 
Massachusetts, the court has applied the rule limiting damages 
to the direct and natural result of the injury with great strict- 
ness. In trover, only the value at the time of the conversion 
and interest can be recovered. Greenfield Bank v. Leavitt, 17 
Pick. 1. The same rule is applied to contracts of sale. Bart- 
lett v. Blanchard, 13 Gray, 429. There are cases in which the 
advantage of one market or market day or season over another 
is very great, and the loss of a market may be the natural and 
contemplated result of delay. But such was not this case. 
Gray, J. The only question which has been argued upon 
these exceptions is of the measure of the plaintiffs’ damages for 
non-delivery of their goods. After full consideration of the able 
and elaborate arguments of counsel, the court is unanimously 
of opinion that the instruction requested by the plaintiffs at the 
trial should have been given, and that the instruction under 
which a verdict was returned for the defendants was erroneous. 
It is the duty of a common carrier, receiving goods for trans- 
portation, to deliver them at the place of destination at the time 
agreed upon, or, in the absence of any agreement, within a rea- 
sonable time; and if he fails so to deliver them, without suffi- 
cient excuse, he is responsible in damages. The general prin- 
ciple upon which the damages for the breach of a contract to 
deliver goods are to'be assessed is well settled. It is compensa: 
tion for the injury of not having the very thing, propter rem 
ipsam non habitam, at the time and place at which it should 
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have been delivered, including the damages resulting naturally, ° 
or according to the usual course of things, from the breach of 
the contract itself, as well as such as may reasonably be sup- 
posed to have been in the contemplation of both parties, when 
they made the contract, as the probable result of a breach of it. 
1 Pothier on Obligations, 162, 163. 2 Kent Com. (6th ed.) 480, 
note. Hadley v. Baxendale, 9 Exch. 354. 

As a general rule, the appropriate compensation for the breach 
of a contract to deliver goods is their market value in money at 
the time and place at which they should have been delivered, 
with interest thereon ; and it is admitted that such is the rule in 
an action against a carrier if the goods are never delivered. 
Spring v. Haskell, 4 Allen, 112. It is-also settled beyond dis- 
pute that when a carrier negligently delays the delivery of goods, 
knowing that the owner intends to sell them in the market, he - 
is liable for the diminution in their market value during the de- 
lay. Smith v. New Haven § Northampton Railroad, 12 Allen, 
O31. Hamilton v. McPherson, 28 N. Y. 77. King v. Wood- 
bridge, 34 Verm. 565. Under those circumstances, such dam- 
ages must have been in the contemplation of both parties; and 
whether, without regard to that fact, they must be considered as 
naturally resulting from the breach of the contract itself is a 
question which was left open in the cases just cited, and is now 
directly presented for adjudication. 

In the absence of evidence that the carrier knew or contem- 
plated that the owner intended to sell the goods in the market, 
it is contended for the defendants that if the goods are not 
wholly lost, but only delayed, and afterwards delivered to and 
received by the owner, the measure of damages is interest during 
the delay on their market value at the time when they should 
have been delivered, and nothing more. But the objection to 
this is that it will never give a just compensation unless the 
goods are of the same value at the time of actual delivery as at 
the time when they should have been delivered; for if the goods 
have increased in value, it is more, if they have diminished, it is 
less, than the plaintiff’s loss. The thing which the plaintiff does 
not receive when he is entitled to it is goods of their value at 
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that time. The thing which he afterwards receives is goods 
of a value at a different time, which is not necessarily the same 
value. The general price of such goods in the market is the 
appropriate, if not the only legal, evidence of the value of the 
goods at any time in question. If the market value of the goods 
is less when they are actually delivered than it was when they 
ought to have been delivered, the fall in the market value is not 
a cause, but an incident or consequence, of the diminution in 
the intrinsic or merchantable value of the goods, and evidence 
of the degree of the injury which the plaintiff has suffered by 
the wrongful act of the defendant. A diminution in the mar- 
ket value of goods by the operation of general laws is a real 
and actual loss of a portion of the real and intrinsic value, as 
much as a change for the worse in the quality of the goods. 
By Shaw, C. J., in Stone v. Codman, 15 Pick. 301. A fall in 
the market is no more a cause of the diminished value of the 
goods than a fall in the thermometer or barometer is the cause 
of a change in the weather. 

The true rule and measure of damages, in our opinion, when- 
ever by reason of inexcusable delay of the carrier the goods are 
not delivered until after they have diminished in market value, 
is the amount of the diminution. ‘This allows to the person in- 
jured the value, as exactly as it can be estimated in money, of 
that of which he has been finally deprived by the wrongful act 
of the defendant; and is the most simple and just rule, as well 
as the easiest to be applied; for it depends on the general mar- 
ket value of the goods, and involves no question of contingent 
or speculative profits, and no consideration of any other con- 
tracts made or omitted to be made by the plaintiff in view of 
his contract with the defendant. To refer to such other con- 
tracts, or the profits which might have resulted from them, not 
within the knowledge or contemplation of the defendant, would 
be to hold him liable for the consequences, or allow him the 
benefit, not of his own contract with the plaintiff, but of deal- 
ings between the latter and third persons, with which the defend- 
ant had nothing todo. Foz v. Harding, 7 Cush. 516. Waite 
v. Gilbert, 10 Cush. 177. Le Peintur v. Southeastern Railway, 
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2 Law Times, (N. 8.) 170. Gee v Lancashire & Yorkshire 
Railway, 6 Hurlst. & Norm. 211. 

The rule which we adopt in this case is the same which was 
affirmed in 1861 by independent judgments of the English 
courts of common bench and exchequer. Wilson v. Lancashire 
§ Yorkshire Railway, 9 C. B. (N. 8.) 632. Collard v. Southeast- 
ern Railway, 7 Hurlst. & Norm. 79. The distinction between 
loss of profits and diminution in the market value of the goods 
was well stated in the first of these cases by Mr. Justice Byles, 
who said, “ Profits include the increased value arising from the 
purpose to which the plaintiff intended to apply the goods; 
whereas diminution in exchangeable value is only something 
subtracted from the inherent value of the articles themselves.” 
“ Tt is admitted that deterioration in quality is to be taken into 
account in estimating the damage the plaintiff has sustained; 
it is admitted also that loss or diminution in the quantity is to 
be taken into account; and I do not see why a loss in the ex- 
changeable value of the goods should not also be taken into 
account.” 9 C. B. (N. 8S.) 646. 

The doctrine of these cases was recognized in Great Western 
Railway v. Redmayne, Law Rep. 1 C. P. 330, and the damages 
there refused were the profits which the plaintiff might have 
made if the goods had arrived in time. See also Lord v. Mid- 
land Ratlway, Law Rep. 2 C. P. 345, 346. In Woodger v. Great 
Western Railway, Ib. 318, expenses incurred by the plaintiff in 
waiting for the goods were disallowed, as they were by this court 
in Ingledew v. Northern Railroad, 7 Gray, 91. In Smeed v. 
Ford, 1 El. & El. 602, which was an action for not delivering a 
threshing machine at the time agreed in a contract of sale, the 
market price, evidence of which was excluded, was not the mar- 
ket price of the machine, the subject faatter of the contract be- 
tween the parties, but the market price of the wheat which the 
plaintiff threshed with that machine. The earlier case of Black 
v. Baxendale, 1 Exch. 410, was decided before the English courts 
had accurately defined the rule of damages in cases of this na- 
ture, but it contains nothing inconsistent with the later adjudi 
cations. 
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The defendants’ counsel referred, by way of analogy, to the 
rule of damages in actions of trover, as inconsistent with the 
rule contended for by the plaintiffs in this case. But we can per- 
ceive no such inconsistency. ‘The general rule is well settled in 
this commonwealth, that in an action of trover the measure of 
damages is the market value of the goods at the time of the 
conversion, and interest thereon, even if the defendant has since 
sold the goods at a higher price. Kennedy v. Whitwell, 4 Pick. 
466. If the goods have by any means been restored to the 
owner, it goes in mitigation of damages; but only to the extent 
of their market value at the time of the restoration, and less all 
reasonable intervening charges; in short, so much only is de- 
ducted by way of mitigation from the damages, as the plaintiff 
has already in fact received. Pierce v. Benjamin, 14 Pick. 361. 
Greenfield Bank v. Leavitt, 17 Pick. 1. Lucas v. Trumbull, 15 
Gray, 306. Ifthe plaintiffs had demanded their goods on the 
day when they should have been delivered, and the defendants 
had refused or inexcusably neglected to deliver them, and had 
been sued in trover, the measure of damages would have been 
the same as we hold it to be in this case. The plaintiffs do 
not ask to charge the defendants with any higher value of the 
goods than thaf which they had at the time when they should 
have been delivered. 


The case of Denny v. New York Central Railroad, 13 Gray, 


481, in which the proprietors of a railroad, who, after negligently 
delaying the transportation of goods, transported them safely to 
the place of destination and there used due care in depositing 
them in a warehouse, were held not to be responsible for inju- 
ries to the goods while in their warehouse from a sudden flood 
is quite distinguishable from the present; for in that case the 
goods were uninjured in quality and undiminished in market 
value when the liability of the defendants as carriers ceased ; 
and the flood was a special and extraordinary disaster acting 
upon the goods in question, not a consequence which according 
to the usual course of things arose from ‘the delay, or could 
have’ been anticipated by the parties. More in point, and 
not distinguishable in principle from the present case, is the 
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decision that carriers are liable for diminution in the market 
value of goods from an ordinary change in the weather during 
a negligent delay in transportation. Ingledew v. Northern Rail- 
road, 7 Gray, 86. 

In New York, the question now before us has not been au- 
thoritatively determined by the court of appeals, and the num- 
ber of judgments in the local courts and of opinions of indi- 
vidual judges upon each side of the question would seem, from 
the cases cited at the argument, to have been about equal. 
Wibert v. New York & Erie Railroad, 2 Kernan, 252, 258; 8S. C 
19 Barb. 36. Scovill v. Griffith, 2 Kernan, 518, 517, 518. Kent 
v. Hudson River Railroad, 22 Barb. 278. Medbury v. New York 
& Erie Railroad, 26 Barb. 564. Jones v. New York & Erie 
Railroad, 29 Barb. 633. ° Conger v. Hudson River Railroad, 6 
Duer R. 375. A recent decision of the supreme court of Michi- 
gan accords with our conclusion in the present case. Sisson v. 
Cleveland & Toledo Railroad, 14 Mich. 489. 

Exceptions sustained 


| 


Joserpu R: Grose & another vs. Joun HenneEssEY & another. 


If a chattel is sold to which the vendor has no title, the purchaser may maintain an action 
against him to recover damages therefor; and the measure of damages is the value of 
the chattel; and it is immaterial that the purchaser has not been deprived of the posses- 
sion of the chattel. 


Contract brought to recover damages for the breach of cove- 
nants of title contained in a bill of sale from the defendants to 
the plaintiffs of a shop on Broad Street in Boston, together with 
the unexpired term of the lease of the land on which the shop 
stood. 

At the trial in the superior court, before Wilkinson, J., it ap- 
peared that the shop was built on leased land, and the plaintiffs 
contended that it became part of the realty; and the defendants 
contended that liberty to remove the same at the end of the 
term was reserved by special agreement. The lease had not 
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expired, and the plaintiffs had never been disturbed in their 
possession. ‘The defendants contended that on this ground the 
plaintiffs could not recover ; but the judge ruled otherwise. 

The defendants requested the court to rule that under the cir- 
cumstances of the case the plaintiffs could only recover nominal 
damages; but the judge admitted evidence of the value of the 
shop, and ruled that the measure of damages, in case the jury 
should find that the defendants were not the owners of the shop, 
would be the difference in value between such title as the plain- 
tiffs took and such title as the defendants covenanted that they 
had conveyed. 

The jury accordingly returned a verdict for the plaintiffs, and 
the defendants alleged exceptions. 

J. B. Lord, (D. F. Fitz with him,) for the defendants. 

C. Hf. Hill, for the plaintiffs. 

Hoar, J. The suggestion of the defendants that there was a 
mistrial, because the facts might have shown that the shop 
which they sold was a tenant’s fixture, and so that the plaintiffs 
got a good title by the sale, cannot affect the decision of the 
case. No such ground appears to have been taken in the court 
below, and the facts on which it could have been maintained 
are not fully reported. ‘That the defendants might perhaps have 
had a better defence than that which they presented does not 
constitute a mistrial. 

-The point presented by the exceptions is a very plain one. 
Upon the finding of the jury it appears that the defendants sold 
as a chattel a building to which they had no title, because it 
was a part of the realty. By the same instrument they trans- 
ferred a lease of the premises of which the building formed a 
part, and the plaintiffs had the possession of the building under 
the lease. But by the sale of it as a chattel no title passed. In 
every sale of personal property there is an implied warranty of 
title. Here there was an express warranty. ‘The rule of dam- 
ages was certainly sufficiently favorable to the defendants. The 
difference in value between that which the defendants did con- 
vey, and that which they covenanted that they conveyed, would 
be the exact measure of the plaintiffs’ loss by the breach of the 
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covenant. ‘The rules which belong to the covenants of seisin 
and warranty in conveyances of real property have no applica- 
tion. ‘Exceptions overruled. 


ComMoNWEALTH vs. New Encuanp Sxuate anp Tite Com- 
PANY. 


A tax assessed upon a corporation, under St. 1864, c. 208, is valid, although the assessors 
of the city or town in which the corporation is established omitted to make returns to the 
treasurer of the Commonwealth, as required by that statute; and although the tax com- 
missioners made no attempt to ascertain the value of the corporation’s real estate and 
machinery situated out of the Commonwealth, and made no deduction from the amount 
of the tax on account thereof, or on account of taxes paid by the corporation upon its real 

estate and machinery situated out of the Commonwealth, or upon shares owned by it in 
another corporation established here. 

If a tax has been assessed upon a corporation, under that statute, and notice thereof given to 
the corporation, and the amount of the tax has been subsequently reduced, it is not 
necessary to give formal notice of the reduction to the corporation, before proceeding to 
collect the tax. 


Contract brought to recover the amount of a tax assessed 
upon a corporation, under S¢. 1864, c. 208. 

At the trial in the superior court, before Brigham, J., without 
a jury, it appeared that on the 30th of May 1864 the defendants’ 
treasurer sent to the treasurer of the Commonwealth the follow- 
ing statement: “ The par value of shares is $50 each. The cash 
market value, so far as I know, is $30 to $50 per share. The 
capital stock is $300,000. Its real estate is situated in Hamp- 
ton, New York. Neither the real or personal estate has been 
hitherto assessed, to my knowledge, since owned by the pres- 
ent company.” A list of stockholders was appended to this 
notice. 

The defendants were a corporation established in Boston; but 
no return was made by the assessors of Boston to the treasurer 
- of the Commonweath, under S¢. 1864, c. 208,§1. On the Ist 
of October 1864 the treasurer and auditor of the Common- 
wealth made a record, certifying that, having ascertained, they 
did thereby determine the excess of the market value of all the 
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capital stock of each of certain corporations therein named, over 
the value of its real estate and machinery, as returned by the - 
assessors of the several cities and towns in the Commonwealth, 
to be the amounts set down in a schedule annexed ; and in that 
schedule the whole value of the defendants’ capital stock was 
put at $300,000, and the excess of value over the value of real 
estate and machinery was also put at $300,000; and a tax of 
$3500, or one and one sixth per cent., was laid thereon, and no- 
tice thereof was sent by mail to the defendants’ treasurer. This 
excess was afterwards determined to be $180,000, but no new 
notice was sent to the defendants, indicating the change. This 
reduction was made by estimating the cash market value of the 
stock at thirty dollars per share, instead of fifty, and no allow- 
ance was made for real estate or machinery. ‘The commission- 
ers made no attempt to ascertain the value of the defendants’ 
real estate and machinery, all of which was situated in Hamp- 
ton, New York, and was of the value of more than $5000. The 
defendants also owned 8550 shares of the Boston and New 
York Slate and Tile Company; and in 1864 they paid taxes in 
Hampton upon their real estate and machinery situated there, 
and also paid taxes in Massachusetts upon their above named 
shares. 

The judge ruled that the Commonwealth was entitled to re- 
cover $2100, with interest thereon; and the defendants alleged 
exceptions. 

L. Mason, for the defendants. 

Reed, A. G., for the Commonwealth. 

We tts, J. The right to levy the tax cannot be defeated by 
any neglect of the city or town to make the proper returns. 
The commissioners may ascertain the necessary facts “ other- 
wise.” ‘The language of the statute does not preclude the com- 
missioners from making the examination of the returns through 
the instrumentality of clerks employed by them. 

No question of law is raised by the exceptions in regard to 
the notice to the defendants. It was a question of fact merely, 
which must have been found by the judge against the defend- 
ants ; and his finding, in matters of fact, is conclusive. 
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The defendants cannot complain of a reduction of the tax, 
after notice of the original assessment. If not made upon ap- 
plication therefor, it may be presumed to have been with the 
assent of the defendants. 

The tax imposed by S¢. 1864, c. 208, has been decided to be 
an excise upon the corporate franchise, and not a property tax. 
Commonwealth v. Hamilton Manuf. Co. 12 Allen, 298. It is not 
affected by the character of the investments of the corporate 
property, except so far as deductions are allowed by the pro- 
visions of the statute itself; and the statute does not authorize 
the deductions which are claimed in this case. 

The constitutionality of the tax is not to be determined by 
circumstances which are peculiar to the particular case in which 
the question arises. The provisions of the St. of 1864, c. 208, 
have been decided to be in accordance with the constitution ; 
and the fact that the defendant corporation held property, which 
was subject to the burden of taxation in other ways, does not 
render this tax upon its franchise illegal. In the practical opera- 
tion of the powers of taxation, which are given in several forms, 
it is inevitable that double taxation should occur in some cases. 
The legislature may relieve against it by allowing deductions, 
if it sees fit to do so; but the court can only apply the law as it 
stands. Exceptions overruled. 


CoMMONWEALTH vs. Isaac J. CurtTer. 


An appeal lies to this court from the judgment of the superior court upon an agreed state- 
ment of facts, in which no inference of fact is left to be drawn by the court. 

If a minor volunteer, who has enlisted into the military service of the United States, has 
drawn an order for the payment of his state bounty to a third person, and procured his 
parent’s name to be forged to a consent to such payment, money paid by the Common- 
wealth to such third person upon such order and forged consent, in the belief that the 
Same were genuine and valid, may be recovered back; although the money was collected 
and received in good faith. 

The subsequent appointment of such third person as guardian of the minor, and his ratifi- 
cation of the payment to himself, before the commencement of the suit against him te 
recover back the sum, will not avail in defence of the suit. 


‘ 
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Contract brought to recover back the sum of $280, received 
by the defendant to the use of the Commonwealth. 

The following facts were agreed in the superior court: The 
money in question was paid by the Commonwealth to the de- 
fendant in May 1864, as a part of the state bounty, under Sf. 
1863, c. 254, of George V. Hill, a volunteer enlisted into the 
military service of the United States, upon two orders given by 
Hill to the defendant, upon both of which a forged approval: 
apparently signed by Hill’s mother, was written; she being his 
only living parent. At the time of said payment, Hill had not 
elected to accept the bounty and pay provided for in § 3 of that 
statute, nor had he assigned any part of his bounty to the treas- 
urer of the Commonwealth, under § 4; and the disbursing officer 
of the Commonwealth and the defendant believed the signature 
of Mrs. Hill to be genuine. The orders had been purchased by 
the defendant for a valuable consideration ; and before such pur- 
chase Hill had nominated the defendant as his guardian; and 
after the payment by the Commonwealth to the defendant, the 
latter was appointed as guardian of Hill, and gave bond as 
such, and thereupon, before the commencement of this suit, rat- 
ified in writing the payment made by the Commonwealth on 
said orders. But Mrs. Hill never in any way ratified the same. 

On these facts, judgment was rendered for the defendant, and 
the Commonwealth appealed to this court. 

Reed, A. G., for the Commonwealth. 

H. G. Parker, for the defendant. 

Bicetow, C.J. 1. This case is rightly here, and presents a 
question of law for the adjudication of this court, The facts 
are not in dispute, nor are any inferences of fact to be drawn by 
the court in order to render judgment on the case stated. In 
this respect it differs from Cochrane v. Boston, 1 Allen, 480. An 
agreed statement of facts is analogous to a special verdict. The 
question in such cases arises, whether, on the facts stated upon 
the record, or found by the verdict which forms part of the rec- 
ord, the plaintiff is in law entitled to recover. The matter 
‘ of law is thus apparent on the record, and the parties have a 
tight to appeal from the judgment rendered thereon by the 
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court below, under the express provision of Gen. Sts. c. 114, 
§ 10. 

2. By St. 1863, c. 254, § 1, no money was payable to a volun- 
teer enlisted into the service of the United States, who was a 
minor, having a parent or guardian within the Commonwealth, 
without the consent of such parent or guardian. Under this 
provision, this consent was made a condition precedent to the 

right to receive such bounty; and a minor had no right to claim 
payment, either by himself or an assignee, until due consent in 
writing had been obtained. The payment of the bounty was not 
left to the control of the minor. The very object of requiring the 
consent of the parent or guardian to the payment of it was that 
the minor should not be induced to enter military service by the 
offer of a large sum of money in advance, until the person enti- 
tled to his services during minority had received an equivalent 
for them, or assented to their relinquishment. It is clear, there- 
fore, that the defendant had no right to receive the money under 
the order of the minor, and that it was paid by the Common- 
wealth under a mistake of fact caused by the fraud of the minor 
in procuring a forged signature of his mother to be affixed to 
the order. It is wholly immaterial that the defendant acted in 
good faith. He acquired no legal right to receive the money 
under the forged order, and cannot in equity and good con- 
science retain it against the claim of the Commonwealth. 

3. The appointment of the defendant as guardian upon the 
nomination of the minor, subsequent to the payment of the 
money by the Commonwealth, and the ratification by the de- 
fendant, as guardian, of such payment to himself, can have no 
effect on the right to maintain this action. ‘The transaction cer- 
tainly wears the aspect of an attempt to consummate the fraud 
of the son, by depriving the mother without her consent of any 
share in or right to control the payment of the bounty. What- 
ever may have been the motive of the parties to it, it was inef- 
fectual to confer on the defendant any right to hold the money 
which had been paid to him through mistake. It is very ques- 
tionable whether the right of the mother to control the payment 
of the bounty which existed under the provisions of the statute 
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could be taken away by a subsequent appointment of a guar- 
dian ovcr her son without notice to her. However this may be, 
such subsequent appointment, although it might be the founda- 
tion for a new demand upon the Commonwealth for the bounty, 
could not give validity to the previous illegal payment obtained 
by fraud. Judgment for the Commonwealth. 


CoMMONWEALTH vs. CHaRLes H. SHoues & others. 


If one under indictment for crime has been defaulted in the superior court upon a recog- 

- nizance taken in the police court, when he was held to answer for the same offence, and 
has been arrested and brought into court on a warrant, and in compliance with the order 
of court has entered into a new recognizance, upon which he afterwards makes default, it 
will be presumed, in the trial of an action brought thereon, although the fact does not ap- 
pear of record, that the court found, before ordering it, the existence of some reasonable 
excuse for the first default. 


Contract upon a recognizance taken before a commissioner, 
with condition that Sholes, the principal, who was under indict- 
ment for procuring an abortion, should appear and answer 
thereto. 

At the trial in the superior court, before Putnam, J., it ap- 
peared that Sholes was complained of in the police court for 
the same offence, and was held for his appearance at the next 
term of the superior court; and at that term an indictment was 
returned, and he pleaded not guilty, and the case was continued, 
and at the next term he was defaulted, and a warrant was issued 
against him, upon which he was arrested and brought into court, 
and ordered to recognize anew in the usual form for his appear- 
ance from day to day, and in default thereof to stand committed. 
It did not appear that the minute of default on the former recog- 
nizance was ever stricken off, or any order of court made on the 
subject. Sholes, not procuring such recognizance, was taken to 
jail, and on the same day, but without any special order on 
the subject, the recognizance in suit was taken before a com- 
missioner having due authority by order of court to take 
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recognizances in such cases. ‘The defendants were all duly de- 
faulted on this recognizance. 

The judge ruled that it must now be assumed that the court, 
before ordering this recognizance, found some reasonable excuse 
for the former default of Sholes, and that such finding need not 
be recorded ; and he accordingly ordered judgment for the Com- 
monwealth ; and the defendants alleged exceptions. 

J. H. Bradley, for the defendants. 

Reed, A. G., for the Commonwealth. 

BiceLtow, C.J. ‘The recognizance would be invalid for want 
of jurisdiction in the commissioner to take it, if it were neces- 
sary that it should appear of record that the principal after his 
first default did show to the satisfaction of a judge of the supe- 
rior court a reasonable excuse for that default. But the statute 
does not require that any such record should be made. Sb. 
1862, c. 169, § 1. The court had general jurisdiction to take 
recognizances in all criminal cases not capital, where a party 
had been arrested to answer to an indictment, and it must now 
be assumed that the jurisdictional fact necessary to give validity 
to the order of court authorizing the recognizance to be taken 
_ was made to appear. The difficulty with the argument urged 
in behalf of the defendant is, that it requires us to assume that 
the court acted erroneously and in violation of the statute, 
which would be contrary to the well established and salutary 
rule expressed in the maxim omnia rite acta presumuntur. This 
tule is especially applicable to the action of courts of general 
jurisdiction, in regard to which it will always be assumed that 
their decisions are well founded and their judgments regular. 
Nothing will be intended to be without the jurisdiction of a 
superior court but that which specially appears to be so; and 
nothing will be intended to be within the jurisdiction of an infe- 
rior court but that which is expressly alleged. Broom’s Max. 
yead ed.) 734, 849. Lyttleton v. Cross, 3 B. & C. 327. Gosset 

v. Howard, 16 L. J. (N. 8.) Q. B. 349. 
; Exceptions overruled. 
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Joun M. Way vs. J. M. Carutsue & another. 


Under Gen. Sts. c. 124, § 13, one who is arrested on an execution in favor of a plaintiff whe 
does not reside in the county where the arrest is made, and has no agent or attorney whe 
lives in the county or has his usual place of business therein, may give notice of his in- 
tention to take the oath for the relief of poor debtors to the plaintiff personally or to 
his agent or attorney. 


ContTracT on a recognizance taken under Gen. Sts. c. 124, 
§ 10, with condition that the judgment debtor, who had been— 
arrested on an execution in favor of the plaintiff, should within 
thirty days deliver himself up for examination, giving notice of 
the time and place thereof, and duly appear, making no default, 
and abide the final order of the magistrate thereon. 

At the trial in the superior court, before Wilkinson, J., it ap- 
peared that the arrest was made in Middlesex County on an 
execution issued upon a judgment rendered in the superior court 
of Suffolk County. The plaintiff was not a resident of Middle- 
sex County, and no agent or attorney of-his lived or had a usual 
place of business therein. The notice to take the oath was — 
served upon the plaintiff in Suffolk County. The only question 
raised was whether the notice could properly be served upon the 
plaintiff, instead of upon the officer who made the arrest; and 
the judge ruled that it could, and a verdict was accordingly ren- 
dered for the defendants. ‘The plaintiff alleged exceptions. 

i. M. Bigelow, for the plaintiff, cited Putnam v. Williams, 
2 Allen, 73; Carroll v. Rogers, 4 Allen, 70; Whittier v. Way, 
6 Allen, 258; May v. Foote, 7 Allen, 354; Hyatt v. Felton, 
9 Allen, 378. 

N. C. Berry, for the defendants. 

Hoar, J. The service of the notice was sufficient under Gen. 
Sts. c. 124,§ 18. The plaintiff relies upon the language of Mr. 
Justice Dewey, in giving the opinion of the court in Putnam v. 
Willams, 2 Allen, 73; who said that “the service upon the 
plaintiff is by the statute limited to the case of a plaintiff resi- 
dent within the county where the arrest is made.” But this 
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language was used in reference to the case then under consid- 
eration, in which it appeared that the attorney for the plaintiff 
had his usual place of business in the county in which the arrest 
was made. As applied to that case, the statement was perfectly 
accurate. In the case at bar the facts are wholly different, and 
we are called upon to construe and apply another provision of 
the statute. 

The general provision is that service shall be made upon the 
creditor or plaintiff or his agent or attorney. An exception is 
afterward made to this requirement, to the effect that when the 
plaintiff or creditor is dead or not a resident in the county where 
the arrest is made, the notice shall be served upon the agent or 
attorney, if he lives in the county or has his usual place of 
business therein. ‘This direction was held in Putnam v. Wil- 
liams to be imperative. If, however, no such agent or attorney 
is found within the county, it is farther provided that the notice 
may be served on the officer who made the arrest. The plaintiff 
contends that “ may ” in this last clause has the force of “ shall ;” 
but such is not the natural import of the word, and we see no 
reason to suppose that such a meaning was intended ‘by the 
legislature. ‘The earlier statute of 1855, c. 444, § 4, provided 
that in such a case the officer to whom the service was com- 
mitted should return the facts, and thereupon the subsequent 
proceedings should be had without notice. This provision was 
omitted in S¢. 1857, c. 141, and in its stead was inserted the 
clause that in such case notice “may” be served upon the offi- 
cer, which has been reénacted in the General Statutes. 

When the statute uses “shall” in two clauses, and substitutes 
“may” in a third, it is not to be supposed, without some reason, 
that the change in phraseology is without a purpose. And we 
think the reason for the change may readily be found. Itisa 
provision for the convenience of the debtor, so that he may at 
all events find some person upon whom to serve the notice 
within the county. But the officer who makes the arrest has no 
duty to perform in consequence of the notice, unless by some 
arrangement between him and the creditor. He is not required 
to appear and oppose the discharge of the debtor. But the 
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object of the notice is to give the creditor an opportunity to ap- 
pear and contest the debtor’s application. If he does not reside 
in the county, and has no attorney or agent to be found there, it 
seems to have been thought unreasonable to require the debtor 
to send to a greater distance to find him; and he may arrange 
with the officer to transmit to him any notice that he may re- 
ceive. But the service on the officer is in such case permissive 
and not imperative. The general direction to make service on 
the creditor or his attorney or agent remains; and if the debtor 
does not choose to adopt the alternative, and makes service on the 
creditor himself, the object is gained, and we can have no doubt 
that the service is sufficient. The absolute direction to serve 
upon the agent or attorney to the exclusion of the plaintiff or 
creditor is confined by the statute to the case where the agent 
or attorney lives or has his usual place of business in the county 
where the arrest is made. That case not occurring, and the 
agent not being found in the county, the debtor has his choice 
between the plaintiff, the attorney, and the officer. 
Exceptions overruled. 


Joun P. Wiuuiston vs. Micuican Soutnern & NortHern 
InpraNna RaturRoap Company. 


A certificate of shares of the guaranteed capital stock of a corporation contained this pro- 
vision: ‘ Said stock is entitled to dividends at the rate of ten per cent. per annum, pay- 
able semi-annually in New York, on the first days of June and December in each year, 
out of the net earnings of said company, and is also entitled to share pro rata with the 
other stock of the company in any excess of earnings over ten per cent. per annum; and 
the payment of dividends as aforesaid is hereby guaranteed.’’ Held, that the holder of 
such certificate could not maintain an action at law against the corporation for a failure 
to declare and pay dividends as therein mentioned. 

No equitable relief can be granted in this commonwealth against a foreign corporation 
which has neither officers nor place of business here, for a failure to declare and pay divi- 
dends according to the stipulations of their certificates of stock. 


Contract against a foreign corporation. The declaration set 
forth the agreements contained in several certificates, issued by 
the defendants, of guaranteed stock, dated from June 29, 1857, to 


NOVEMBER. 1866. F 401 


Williston v. Michigan Southern & Northern Indiana Railroad Company. 


January 18, 1858, respectively, and alleged that the defendants 
had made net earnings sufficient to pay in full the amount of 
dividends promised therein, but had neglected and refused to 
pay the same to the plaintiff, though requested. The certifi- 
cates were alike in form, and contained the following language : 

“ This is to certify, that J. P. Williston is entitled to eighty 
_ shares of one hundred dollars each in the Guaranteed Capital 
Stock of the Michigan Southern and Northern Indiana Railroad 
Company, denominated Construction Stock. Said stock is en- 
titled to dividends at the rate of ten per cent. per annum, pay- 
able semi-annually in New York, on the first days of June and 
December, in each year, out of the net earnings of said com- 
pany, and is also entitled to share pro rata with the other stock 
of the company in any excess of earnings over ten per cent. per 
annum, and the payment of dividends as aforesaid is hereby 
guaranteed.” 

There was also a count for money nad and received. 

At the trial in this court, before Chapman, J., it appeared that 
the defendants were a corporation formed by the union of the 
Michigan Southern Railroad Company, incorporated in Michi- 
gan in 1846, and the Northern Indiana Railroad Company, in- 
corporated in Indiana in 1851. The consolidation was duly 
effected in 1855. 

The plaintiff offered in evidence the certificates declared on, 
which were admitted to have been duly signed and issued by 
the defendants; and he also offered the following vote of the 
stockholders, passed in April 1857: 

“ Resolved, That, for the purpose of providing means for the 
_ payment of the unfunded debts of this company, and for the 
completion of its unfinished works, the board of directors of this 
company be and are hereby authorized to create and to issue the 
whole (or such portion as they may deem necessary) of the au- 
thorized and unissued capital stock of this company, as a guar- 
anteed stock, to be denominated ‘ Construction Stock ;’ and 
such guaranteed stock shall be entitled to dividends, payable in 
cash, semi-annually, in New York, at the rate of ten per cent. 
per annum: and in the payment of such dividends, the said 
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guaranteed stock shall have preference and priority over the re- 
maining stock of the company; and the said guaranteed stock 
may be issued for use and offered for sale, from time to time, as 
the board may deem necessary; but when the same, or any part 
of it, is offered for sale, it shall first be offered to the stockhold- 
ers, pro rata, and upon such terms, and payable at such times 
and in such manner, as the directors may determine; and in 
case the same is not all taken by the stockholders, then the same 
may be disposed of by the board to other parties.” 

The directors accordingly, in May 1857, voted to create such 
stock to the amount of $38,000,000; and the plaintiff’s shares 
were a portion thereof. 

The defendants paid no dividend on this guaranteed stock 
until August 1863, since when they have paid semi-annual divi- 
dends of five per cent. thereon. And in August 1864 and March 
1865 they paid dividends to the common stockholders of three and 
one half per cent. ‘The annual reports of the directors for the 
years from 1857 to 1864 inclusive were offered for the purpose 
of showing what net earnings the defendants made in those 
years, and statements were also prepared and offered showing 
the disbursements of the company, the amounts of their funded 
and floating debts at the time of the creation of the guaranteed 
stock, and other particulars which became immaterial to the 
decision. | 

The plaintiff offered evidence to show that the defendants 
had used part of their earnings, since the guaranteed stock was 
issued, and before any dividends were paid, for the construction 
of new tracks, and other purposes not necessary for the opera- 
tion and proper repair of the road; but the evidence was ex- 
cluded. 

T'he case was reserved for the determination of the whole 
court. 

P. W. Chandler & J. B. Thayer, for the plaintiff. By his cer- 
tificates, the plaintiff became not only a stockholder but also a 
‘creditor of the defendants. There is nothing incompatible in 
the two characters, or in the creation of them by the same in- 
strument. McLaughlin v. Detroit § Milwaukee Railroad, 8 
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Mich. 100. Sturge v. Eastern Union Railway,7 De G., Macn. 
& Gord. 158. Corry v. Londonderry & Enniskillen Railroad, 
29 Beay. 263. Stevens v. South Devon Railway, 9 Hare, 313. 
Henry v. Great Northern Railway,4 Kay & Johns. 1, 21, 22. 
Rutland § Burlington Railroad v. Thrall, 35 Verm, 536, 540. 
There are three classes of stockholders. 1. Common stockhold- 
ers. 2. Preferred stockholders. Both of these classes have no 
right to share profits except upon the declaration of a divi- 
dend. Crawford v. Northeastern Railway, 3 Kay & Johns. 744. 
3. Guaranteed stockholders. The right of this class to dividends 
is absolute. The stock of the plaintiff in the defendants’ com- 
pany was preferred and guaranteed. ‘I'his appears both from 
the votes of the stockholders and directors, and from the certifi- 
cates. It is in substance a guaranty that net earnings shall be 
made. No other construction will satisfy the language used. 

The reports show that there have been net earnings. ‘There 
is a great difference between net earnings and net profits. The 
net profits are the gross earnings after deducting all expenses 
whatever. But the net earnings are the gross amount received 
after deducting the running expenses, but without deducting in- 
terest and other collateral expenses. Ascertained in this way, 
all the reports show that the defendants have made net earnings. 
And if the guaranty is not an absolute one, it is at any rate con- 
_ tingent only on the making of net earnings; and in bringing an 
action on such a guaranty, it is not necessary to wait for the 
formal declaration of a dividend. Henry v. Great Northern 
Railway, above cited. And this right, on any construction, ex- 
tends to unpaid arrears. See cases above cited. 

If in any aspect of the case it should be found necessary, the 
plaintiff may amend and convert this action into a suit in 
equity. 

G. T. Curtis §- G. L. Roberts, for the defendants. 

Foster, J. In the opinion of the court, the holder of guaran- 
teed stock, under such a certificate as the one now before us, is 
not, by the terms thereof, constituted such a creditor of the cor- 
poration, as to be entitled to maintain an action at law to re- 
cover payment of the stipulated dividends. These are declared 


404 SUFFOLK. 


ee 


Williston v. Michigan Southern & Northern Indiana Railroad Company. 


to be payable out of the net earnings. And the stockholder of 
this class is also entitled to share pro rata with the general 
stockholders in any excess of net earnings over ten per cent. per 
annum. After these provisions follows the clause relied upon by 
the plaintiff: “The payment of dividends as aforesaid is hereby 
guaranteed ;” and it applies as well to the pro rata share in the 
excess of earnings above ten per cent. as to the stipulation for 


dividends to that amount. The word “ dividends es 2h vt termini 


imports a distribution of the funds of a corporation among its 
members, pursuant to a vote of the directors or managers. And 
in the present instance we are satisfied that it must receive this, 
its ordinary legal and practical construction. We cannot con- 
clude that the corporation entered into an engagement by which 
each guaranteed shareholder could semi-annually recover a judg- 
ment for undeclared dividends, and collect it upon execution in 
competition with the claims of creditors. The plaintiff as a stock- 
holder is entitled to participate in the management of the com- 
pany, and the corporate debts are created by officers and agents, 
in the election of whom each of his shares has a vote. The 
union of aright to receive a distributive share of the profits or 
net earnings with the right to enforce a payment of such a per- 
centage as a debt would be unusual, if not incongruous. Each 
share represents a fixed and proportionate interest in the capital 
of the company, the intrinsic value of which consists in that of the 
railroad, its appendages, franchises and personal property, over 
and above the liabilities of the corporation. ‘'T'o suppose such a 
relation to be coupled with that of an ordinary contract to pay 
interest on a debt, and that the same contribution to capital con- 
stitutes at once a member and creditor of the company, would 
destroy all distinction between capital stock and corporate in- 
debtedness. ‘The guaranty expressed in the certificate relates 
to the disposition to be made of net earnings among different 
classes of shareholders, and cannot be construed as a contract 
for the payment of interest. The net earnings are the fund 
upon which the stipulated dividends are made chargeable, and 
the guaranty is an engagement for the application of that fund 
to a particular class, in preference to or priority over the common 
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and less favored stockholders. We do not find it necessary to 
consider carefully whether the phrase “ net earnings,” as here 
used, is equivalent to profits; although it may be observed that 
the same word “earnings” is employed with reference to the 
payment of dividends to ordinary stockholders in the latter part 
of the certificate. 

An examination of the English cases cited for the plaintiff 
confirms our opinion that he must be regarded as a member of 
the company, and not an ordinary creditor. In all of them the 
struggle has been as to the degree of preference or priority en- 
joyed by preferred or guaranteed shares over those of a lower 
and less privileged description. They are all bills in equity, 
brought by certain shareholders on behalf of themselves and all 
others of the same class, to restrain the payment of dividends 
upon common stock. The relief prayed for and the remedy 
awarded have uniformly been a declaration of the extent of the 
rights of the higher class, and an injunction against making div- 
idends upon common stock until the claims of the preferred or 
guaranteed stock were satisfied. We are aware of no case in 
which there has been a decree for the payment of either pre- 
ferred or guaranteed dividends, but only that, until these had 
been paid pursuant to agreement, no dividends should be per- 
mitted to any lower class. We do not, however, intend to in- 
timate that a court of equity of competent jurisdiction might not 
under some circumstances decree the payment of guaranteed 
dividends. 

Taft v. Providence 5; Fishkill Railroad, an unpublished case 
in the supreme court of Rhode Island, strongly confirms the 
views we have expressed as to the character of the contracts 
created by virtue of a stock certificate almost exactly like the 
one in the present case. McLaughlin v. Detroit §- Milwaukee 
Railroad, 8 Mich. 100, merely decided that, under a certificate 
bearing interest up to a certain date, and afterwards entitled to 
dividends, such interest could be collected as a debt. In that 
case there was a prepayment under an agreement that the party 
paying should receive interest on the money he advanced until 
it was treated as capital and began to participate in profits. 
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But the plaintiff suggests that, if the present suit cannot be 
maintained, it may be converted into a bill in equity. And 
if we possessed adequate jurisdiction to administer equitable 
relief in the premises, such an amendment of the form of ac- 
tien would be readily permitted. But the defendants are a 
foreign corporation, having no place of business or officers in 
this commonwealth. Service of the writ has been made only 
by trustee process, attaching funds in the hands of their debtors 
here. We have no power to control the action of the company, 
and no means of securing obedience to any injunction or other 
decree. 

The suit in equity appropriate to the present case ought per- 
haps to be brought, as in the English cases, by the plaintiff on 
behalf of himself and all others similarly situated; especially 
if a decree is sought for the payment of dividends, and not a 
mere injunction against making dividends to shareholders whose 
rights are subordinate to those of the plaintiff. However this 
may be, we are satisfied that it is maintainable only in court 
having general jurisdiction over the corporation. The amend 
ment suggested would therefore be unavailing. 

Having arrived at the conclusion that we can grant no re. 
lief, it would be unbecoming to express any further opinion 
upon the questions of construction so fully and ably argued. 
Our views, if announced, would bind the rights of neither party. 
The duty of interpretation belongs to the tribunals which have 
power to enforce their opinions by an effectual decree. 


Judgment for the defendants. 
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Lucina, W. Truuu vs. Jonn F. Truitt & another. 


If an executor misapplies the funds of his testator’s estate, and invests the same in pur- 
chasing a share of a patent right and of the business of manufacturing a patented arti- 
cle, from one who knows that the purchase is made with the funds of the estate, the 
residuary legatee under the will may maintain a bill in equity against the seller, to com- 
pel the repayment of the money so received by him. 


Cuapman, J. This was a bill in equity brought to charge the 
defendants personally for assets held by the defendant Trull, as 
executor of the will of his wife, and by him, with the privity 
and participation of the other defendant, Tower, misapplied 
and lost to the estate. It appears by the evidence reported in 
the case that T'rull, who is the father of the plaintiff, as such 
executor, received certain personal estate which was bequeathed 
to the plaintiff, who was the residuary legatee of the estate, and 
to whom a specific legacy of $2000 was also given. ‘The tes- 
tatrix directed that no bonds should be required of him, and he 
has given none. 

.It appears that he invested some of the property which he 
thus held in the purchase of an undivided half of certain stock 
on hand, books of account, machinery, fixtures, &c., which the 
defendant Tower then had invested in carrying on the business 
of manufacturing corks, and also in the purchase of one half of 
a patent right which the defendant had for wiring corks, and 
entered into partnership with Tower in the said business, under 
the name of the American Cork Company. 

It appears that Tower had notice that the funds thus invested 
in the business by Trull were the funds which he held as afore- 
said in trust for the plaintiff. It was a notice sufficient to put 
him upon inquiry. What is sufficient notice for this purpose 
has been recently considered in the case of Bancroft v. Consen, 
ante, 50. 

It appears that Trull made this investment without the con- 
sent or knowledge of the plaintiff; and that, when she had suffh- 
cient notice of the fact to put her upon inquiry, she did inquire 
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into the matter, and without any delay or laches commenced 
this suit. 

Those who receive trust property from a trustee, in breach of 
his trust, become themselves trustees, if they havé notice of the 
trust. This general doctrine has been applied to a great va- 
riety of cases. The authorities cited on behalf of the plaintift 
are full and satisfactory in respect to it.” 

Tower is therefore liable equally with 'Trull, and the amount 
which has come into the hands of the firm for which they are 
jointly liable is $2259.39; and the plaintiff is entitled to a de- 
eree for this amount, with interest from the filing of the bill, and 
costs. 

h. Olney, for the plaintiff. 

J. L. Newton, for the defendant Tower. 


Micuar, Burke vs. THropore L. Savage. 


Possession of personal property under claim of title is sufficient to entitle the possessor to 
maintain an action for its conversion against anybody who does not show a better title. 
Under St. 1865, c. 207, § 2, a plaintiff’s wife is a competent witness in his favor, though not 

to matters derived from private conversations with him. 
It is the duty of an excepting party to show on his bill of exceptions that the questions 
relied on were raised at the trial, and that they were material. 


Tort for the conversion of two coats. 

At the trial in the superior court, before Wilkinson, J., the 
defendant offered evidence tending to show that the plaintiff 
was a seaman on a United States gunboat, which was a part 
of the blockading fleet stationed off the coast of certain of the 
states lately in rebellion, and that a vessel illegally attempting 
to run the blockade was captured, having these coats on board, 


* Walker v. Taylor, 8 Jur. (N. 8S.) 681. Downes v. Power, 2 Ball & Beat. 
491. Wilson v. Moore, 1 Myl. & K. 126. Adair v. Shaw, 1 Sch. & Lef. 248, 
262. Morgan v. Stephens, 3 Giff. 226. Hubbell v. Currier, 10 Allen, 333. 
Belknap v. Belknap, 5 Allen, 468. 
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which were given at sea by an officer to the plaintiff, who had 
no other title thereto. The judge ruled that these facts alone 
would not prevent the plaintiff’s recovery. 

The plaintiff’s wife was permitted to testify, under objection, 
that she was authorized by her husband to pledge the coats, and 
it appeared that she pledged them to the defendant, who was a 
_pawnbroker, for five dollars. She was also permitted to testify, 
_ under objection, to conversations between herself and the de- 
fendant’s agent, relating to the coats, at and after the delivery 
of them to the defendant. 

The city ordinance of Boston relating to pawnbrokers was 
put in evidence; and the defendant offered his book, kept by 
him as required by the ordinance, but the court rejected it. 

The jury returned a verdict for the plaintiff, and the defendant 
alleged exceptions. 

G. W. Searle, for the defendant. 

No counsel appeared for the plaintiff. 

Gray, J. 1. The plaintiff’s possession of the property sued 
for was sufficient to sustain this action against any one who did 
not show a better title. Magee v. Scott, 9 Cush. 150. 2 Greenl. 
Ev. § 637. 

2. By the St. of 1865, c. 207, § 2, the plaintiff’s wife was a 
competent witness to prove her conversations with the defend- 
ant and his agent in her husband’s absence; and also her au- 
thority from her husband, as it does not appear by the bill of 
exceptions to have been derived from private conversations with 
him. Her further testimony was admissible to identify the coats 
in question. 

3. No question of tender of the sum lent, or demand and 
refusal of the coats, appears to have been raised at the trial. 

4. The bill of exceptions does not show that the defendant’s 
book contained anything material to the defence of this action, 
and therefore shows no ground of exception to its exclusion. 
Fuller v. Ruby, 10 Gray, 285. Hackett v. King, 8 Allen, 144. 

Exceptions overruled. 


410 | SUFFOLK. 


Morgan v. Richardson. 


JonaTHAN Morean vs. Samue, W. Ricuarpson. 


The plaintiff sent a writ by mail to an officer, with money to pay for the fees of service; 
and afterwards, having recovered judgment, sent the execution by mail to the same offi- 
cer, with directions to “collect and remit.’? The officer collected the amount, fifty dollars, 
and remitted it to the plaintiff by mail, and the letter was lost. Held, in an action against 
the officer to recover the money, that there was evidence sufficient to justify a finding 
that the plaintiff authorized the officer to remit the money by mail. 


Contract for money had and received to the plaintiff’s use. 

At the trial in the superior court, before Vose, J., without a 
jury, it appeared that the plaintiff, a citizen of Portland, Maine, 
sent by mail to the defendant, a deputy sheriff living in East 
Cambridge, a writ for service; with two dollars for his fees. The 
defendant served the writ and returned it to Portland by mail; 
the plaintiff recovered judgment thereon for $50.19, damages 
and costs, and sent the execution by mail to the defendant for 
collection, with written instructions to “ collect and remit.” The 
defendant collected the execution, and remitted $50 in bank 
bills by mail to the plaintiff at Portland, and the letter contain- 
ing the remittance was lost. The only public communication 
betweeen Kast Cambridge and Portland was the mail; but there 
was a daily express from Boston to Portland, and the defendant 
was in Boston every day. 

The judge ruled that the plaintiff could not recover; and the 
plaintiff alleged exceptions. 

S. Wells, Jr., for the plaintiff, cited Gurney v. Howe, 9 Gray, 
404; Wakefield v. Lithgow, 3 Mass. 249; Warwicke v. Noakes, 
Peake, 67. 

HI. G. Hutchins, for the defendant, cited, in addition to cases 
cited for the plaintiff, Gordon v. Strange, 1 Exch. 477; Kington 
v. Kington, 11 M. & W. 233. 

BicELow, C. J. We cannot say that on the facts the finding 
‘of the court below was erroneous. The question presented at 
the trial was a mixed one of law and fact. There was evidence 
derived from the previous negotiations and dealings between the 
parties in relation to the subject matter out of which the present 
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claim arises, that the defendant was authorized to remit the 
money by mail. ‘The plaintiff selected that mode of communi- 
eating with the defendant, and transmitted to him thereby, not 
only a small sum of money in the course of the transactions 
between them, but also the execution issued on the judgment 
against his debtor, which was the highest evidence of his claim, 
and in the nature of a direct security therefor. This was accom- 
panied with a direction to collect and remit the amount. These 
facts were sufficient to lead the defendant to believe that he was 
authorized by the plaintiff to remit by mail, and warranted the 
court below in finding that the defendant was not liable in this 
action. The rule is well settled that if a person to whom money 
is due, either by express assent or direction, or a course of deal- 
ing from which such assent may be inferred, authorizes its trans- 
mission by mail, the person from whom it is due is absolved by 
evidence that it was duly deposited with a proper direction in 
the post-office. Gurney v. Howe, 9 Gray, 404, 408, and, cases 
— Exceptions overruled. 


Cuarues R. Foote vs. Purse M. Foore. 


If a jury in a libel for divorce for adultery have returned into court without agreeing on a 
verdict, after deliberating for two hours, the refusal of the judge to instruct them that if 
they should return into court a second time without having agreed on a verdict they could 
not be sent out again without their own consent unless they should request some further 
explanation of the law, furnishes no ground of exception. 


Lizex for divorce for adultery. The cause was tried before 
Gray, J.. by a jury, who, after deliberating for two hours, re- 
turned into court for the first time, and stated that they were 
unable to agree upon a verdict; and, being asked by the court 
whether they wished instructions in matter of law, said they did 
not; and received further instructions from the court, to which 
no exception was taken. ‘The libellee requested the court fur- 
ther to instruct the jury that,.if they should return into court a 
Second time without having agreed on a verdict, they could 
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not be sent out again without their own consent, unless they 
should request some further explanation of the law. The court 
refused so to instruct them, and sent them out for further de- 
liberation. The jury, upon returning into court the second 
_ time, brought in a verdict for the libellant. The libellee alleged 
exceptions. ) 

G. Sennott, for the libellee, cited Gen. Sts. c. 132, § 34, which 
provides that “when a jury, after due and thorough deliberation 
upon any cause, shall return into court without having agreed 
on a verdict, the court may state anew the evidence or any part 
of it, and explain to them anew the law applicable to the case, 
and may send them out for further deliberation; but, if they 
shall return a second time without having agreed on a verdict, 
they shall not be sent out again without their own consent, 
unless they shall ask from the court some further explanation 
of the law.” 

Hf. C. Hutchins, for the libellant, submitted the case without 
argument. 7 

By tue Covurr. The request for instruction made by the 
libellee was rightly refused. It did not relate to any matter 
involved in the issue before the jury, or in regard to which the 
libellee could properly ask for instructions. Nor was it material 
that the jury should be informed concerning the course to be 
pursued in the event that they again returned into court without 
being able to agree on a verdict. We can see no foundation 
for the suggestion that the libellee’s case may have been preju- 
diced by the refusal of the court to give irrelevant and imma- 
terial instructions. Exceptions overruled. 
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Cuartes Amory & others vs. Estuer S. Green & others. 


A testator, living in this commonwealth, devised his estate to trustees with directions, upon 
the marriage of his daughter “to invest for her benefit any sum of money, not exceeding 
twenty thousand dollars, in such dwelling-house, land, furniture and household goods, as 

- they may deem proper for her, and to hold the same in the names of said trustees during 
her life;”’ with a power of re-investment. In 1858, after the testator’s death, she mar- 
ried a citizen of North Carolina. In 1866 the trustees, not having acted upon the above 
direction, applied to this court for instructions as to their power and duty. Held, that 
they have authority, in their discretion, to invest the money in a dwelling-house, land, 
furniture and household goods in North Carolina, and to decide upon the proper appor- 
tionment of it among the different kinds of property named. 


BILu IN EQUITY, in the nature of a bill of interpleader, brought 
by the trustees under the will of John S. Ellery, which. was 
proved in December 1845, to obtain the instructions of the court 
as to their duty. The material portions of the will were as 
follows : 

The testator devised the remainder of his estate, after certain 
specific bequests, to trustees, “ to hold, lease and demise the real 
estate and invest the personal property and the proceeds of any 
sale or sales of the real estate, should they sell the same, in the 
care of the Massachusetts Hospital Life Insurance Company, 
or in real estate, or in stock or promissory papers of said com- 
monwealth [of Massachusetts] or of the city of Boston, or loan 
the same on mortgage of real estate situate in said Boston, as 
they shall deem safe and advantageous;” and, after making 
provision for his wife, “to pay all the residue of said net rents, 
interest and income, during the natural life of my wife, and the 
whole thereof from and after her decease, to my only and beloved 
child, Esther Sargent Ellery, semi-annually, during her natural 
life, to and for her sole use and benefit,’ and, after her death, to 
her issue; and, in default of such issue, “to the child or chil- 
dren then living of Thomas C. Amory,” and to the issue of such 
children. “I direct my trustees, upon the marriage of my said 
daughter, to invest for her benefit any sum of money not exceed- 
ing twenty thousand dollars in such dwelling-house, land, furni- 
ture and household goods as they may deem proper for her, and 
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to hold the same in the names of said trustees during her life.” 
‘The trustees were authorized to sell the real estate thus pur- 
chased, at their discretion, and invest “the proceeds of such 
sale in some other real estate, to be held and appropriated by 
said trustees for her use. and benefit during her life, or in per- 
sonal property, paying to her the net income for life, for her own 
use ; and upon her death the property thus purchased was to be 
disposed of in the same manner as the residue above named. 

It appeared, at the hearing, that in May 1858 the testator’s 
daughter was married to Wharton J. Green of Warrenton, North 
Carolina, and has had by him two children who are now living; 
and they for a long time have resided at Warrenton. No in- 
vestment has ever yet been made in a dwelling-house, land, fur- 
niture or household goods for her benefit, under the will, and no 
request for such investment was ever made until June 1866, 
when the trustees received a letter from her and her husband 
requesting the trustees to purchase for her the dwelling-house 
and farm at Warrenton upon which she and her husband have 
lived for some years, and now held in common by her husband 
and the heirs of his father. 'There was some evidence as to the 
value and character of the premises, and its fitness as an invest- 
ment. 

The case was reserved by Gray, J., for the determination of 
the full court. 

B. Dean, for Mr. and Mrs. Green. 

C. B. Goodrich & I. J. Austin, for Mrs. Austin, a child of 
Thomas C. Amory. An investment of the trust property or 
any part of it in real estate situated out of this commonwealth 
would be contrary to the intent of the testator. The provisions 
of the will show that he contemplated an investment somewhere 
in the vicinity of the trustees. A court of equity will not per- 
mit trust property to be invested beyond its jurisdiction. Stuart 
v. Stuart, 3 Beav. 430. Ex parte Copeland, Rice Eq. (8. C.) 69. 
And the court may control the discretion of the trustees. Webb 
v. Shaftesbury, 7 Ves. 480. Walker v. Shore, 19 Ves. 392. De 
Manneville v. Crompton, 1 Ves. & B. 359. Milsington v. Mul- 
grave,3 Madd. 491. The investment asked for is imprudent, 
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because it is in a state recently in rebellion, where titles to real 
estate may be in confusion; and because it will be a purchase 
of the husband’s property, and there will be danger of undue 
influence and control on his part. 

W. S. Leland, for certain other respondents, submitted the 
case without argument. 

Hoar, J. ‘The plaintiffs, trustees under the will of John §. 
Ellery, seek by their bill the direction of this court in the execu- 


_ tion of their trust. Two questions are presented, upon which 


they have found a legal difficulty and uncertainty arising from 
adverse claims of parties interested, and they are entitled, for 
their own protection, to the advice and instruction of the court 
upon them. 

The will authorized the trustees, upon the marriage of the 
testator’s daughter, “to invest for her benefit any sum of money, 
not exceeding twenty thousand dollars, in such dwelling-house, 
land, furniture and household goods as they may deem proper 
for her, and to hold the same in the names of said trustees dur- 
ing her life ;” with a power of re-investment. She was his only 
child, and he had given the greater part of his large fortune for 
the benefit of her and her issue. We are all of opinion that 
there is no legal objection to making this investment at a place 
out of this commonwealth, if in the judgment of the trustees it 
is a suitable and proper place for her residence, under all the cir- 


cumstances of the case. ‘There is no limitation of place in the 


language of the will itself; and the obvious purpose of the pro- 
vision is such that the ordinary rules relating to investments by 
trustees have little application. ‘The testator could not know 
what marriage his daughter would make; and the house and 
furniture might be equally important to her comfort, whether 
her husband’s business or social relations, or her own health or 
tastes, might lead to the choice of a residence in this or some 
other state or country. ‘The principal object of the gift was not 
pecuniary profit, or the convenience of the trustees, but to se- 
cure for his daughter and her family the comforts of a home. 
There is nothing in the policy of the law, or that we can find in 
the apparent wishes of the testator, to restrict her choice in 
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marriage to a citizen of Massachusetts, or to impose as a condi- 
tion that she should continue her residence here. 

Nor is the time which has elapsed since the marriage an ob- 
jection to the investment being now made. It was to be made 
“upon her marriage;” but it was designed as a provision for 
her through life, and may be made at such convenient time, 
having due regard to her situation and wishes, whenever, after 
the marriage, the trustees should think proper. 

The amount to be invested, within the limit fixed by the will; 
how much of it should be put into a dwelling-house, and the 
land connected with it, and how much into furniture or other 
household goods; the suitableness of the place; the price at 
which the property can be obtained, and all the considerations 
which may make a purchase desirable or otherwise, having a 
due regard to the wishes, condition and relations of Mrs. Green, 
are matters upon which the trustees should exercise a sound 
discretion, for which we can see no occasion, and do not there- 
fore think it our duty, to substitute the discretion of the court. 

The cases cited to show that a court of equity will control 
the exercise of the discretion of trustees when there is cause for 
such intervention, undoubtedly support that proposition. The 
discretion given them confers no arbitrary or capricious author- 
ity ; and we should take care that a power confided to trustees 
be honestly exercised for the benefit of the cestui que trust. In 
this case, however, there is nothing to show that they are not 
ready and competent to do their duty considerately, kindly and 
wisely. 

Reasonable costs and expenses of the suit are to be allowed 
to all the parties from the fund. 
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EuizasetH M. Yeacxen & others vs. Harvey T. Lircuriexp. 


In the absence of actual fraud, a purchase by an administrator at a sale by him of his 
intestate’s estate will not be set aside in a suit at law, without repayment of the money 
advanced by him; but the remedy is in equity. 


Writ or gentry to recover possession of a parcel of land in 
Kast Boston. , 

At the trial in the superior court, before Lord, J., without a 
jury, the following facts appeared : 

Franz Joseph Willhauk, deceased, testate, was the owner. of 
the demanded premises. Under his will the demandants have 
each the fee in one undivided tenth part of the demanded prem- 
ises, making four tenths in all, and are entitled to the possession 
thereof by this action, unless their right has been defeated by 
the proceedings hereinafter set forth. 

John M. Schwoerer was duly appointed administrator de bonis 
non with the will annexed of the estate of Willhauk, and took 
upon himself said trust. License was duly granted to Schwoerer 
_ by the probate court to sell the whole of said real estate for the 
payment of the debts of the deceased, and due proceedings for 
making such sale were had accordingly. Previous to the sale, 
Schwoerer asked the tenant to attend the auction, saying that 
he wished him (the tenant) to bid for him, and to advance five 
or six hundred dollars on the estate, and take the deed of it as 
security. ‘T’o this the tenant assented, attended the auction and 
bid upon the estate at the request of the administrator, who 
_ stood by him and from time to time suggested to him to bid. 
The tenant bid the sum of $3900, which was the full value of 
the estate, which was incumbered by a mortgage of $1500; this 
was the highest bid, and the estate was struck off to him. The 
administrator made his deed to the tenant, who assumed the 
' mortgage which was upon the estate, and paid the sum of: twelve 
hundred dollars at the time, and a short time after paid also the 
sum of one hundred and fifty dollars; he has also paid the interest 
upon the mortgage; this has all been done upon the agreement. 

VOL. XIII. 27 
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between the parties that when the tenant should be repaid what 
he advanced he would convey to the administrator. The tenant 
has held the estate from the time of the sale and has not been 
repaid the money which he advanced to the administrator. The 
money which the administrator received he appropriated to the 
creditors of this testator’s estate. The administrator brought an 
action against the tenant to recover the residue of the sum bid, 
in which the tenant prevailed on the ground that the sale was 
illegal. 

Upon this state of facts the judge ruled that the action could 
not be maintained ; and the demandants alleged exceptions. 

G. S. Sullivan, (A. Wellington with him,) for the demandants. 
The sale was fraudulent. ‘The tenant bid the full value of the 
estate, but he has not paid it. On the contrary, he has success- 
fully defended a suit to recover a portion of the sum bid by him, 
on the ground that the transaction was fraudulent. The admin- 
istrator had no authority to make the bargain with the tenant; 
and this action may be maintained. Litchfield v. Cudworth, 
15 Pick. 31. Somes v. Skinner, 16 Mass. 348. Somes v. Brewer, 
eect ts 

A. Churchill, (H. W. Paine with him,) for the tenant. 

Foster, J. This is a writ of entry by a part of the devisees 
under a will to recover their undivided shares of certain real 
estate which the tenant purchased at a sale by the administrator 
with the will annexed, under a license for the payment of debts, 

No objection is made to the regularity of the proceedings or 
the validity of the title acquired by the tenant, except in the fol- 
Jowing particular. He purchased under a verbal agreement with 


and for the benefit of the administrator. The amount which he- 


bid was the full value of the estate, but he has paid only a part 
of the purchase money, and has successfully resisted an action 
by the administrator for the residue, on the ground of the 
arrangement or bargain between them. The case must be 


treated precisely as if the title were in the administrator, and — 


this action had been brought against him to recover an estate, 
which he had purchased through the intervention of an agent at 
a sale made by himself in his fiduciary capacity. 
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The question is, whether in a writ of entry such a sale can 
be adjudged void where no express fraud is shown, and no 
repayment has been made or tendered of the purchase money. 

The doctrine in equity is perfectly well settled both in Eng- 
land and America that executors and administrators, like trus- 
tees, who become buyers at sales made by themselves, acquire 
only an imperfect title which will always be set aside at the op- 
_ tion of any of the parties interested in the property, on their appli- 
eation within a reasonable time. However free from fraud any 
particular transaction may be, and however ample may be the 
price paid, from this rule a court of equity never departs. But 
such a sale is not absolutely void; it cannot be set aside by a 
stranger, and it will be confirmed by acquiescence or unreason- 
able delay to avoid it. The purchase money must be refunded, 
and even expenditures for repairs and permanent improvements. 
In short, complete equity must be done between the parties. 
Where the party applying to set aside such a sale does not de- 
sire or is not entitled to have a reconveyance, the relief frequently 
granted is to order the estate put up again at a minimum price, 
of the sum for which it sold at the first sale. If no one will 
give more, the first sale is confirmed and the first purchaser 
held to his bargain; but if an advance is bid, he cannot have 
the estate. See notes to Fox v. Mackreth, 1 White & 'Tudor’s 
Lead. Cas. in Eq. 92; Davoue v. Fanning, 2 Johns. Ch. 252; 
York Buildings Co. v. Mackenzie, 8 Bro. P. C.42; Robbins v. 
Bates, 4 Cush. 104. 

This brief view of the principles and procedure of courts of 
equity in cases like the present shows how impossible it would 
be to administer any such adequate and complete remedial jus- 
tice in an action at common law. But it is argued that under 
our Massachusetts system such purchases have been held void 
at law. The cases of Somes v. Skinner, 16 Mass. 348, and 
Somes v. Brewer, 2 Pick. 191, related to an express fraud of a 
very gross character. Litchfield v. Cudworth, 15 Pick. 31, con- 
tains a statement of the doctrine in equity, and the remarks of 
the judge who delivered the opinion seem favorable to applying 
it at law; but in that case the conveyance was avoided upon 
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another and “more fatal objection to the proceedings of the 
administrator.” | 

On the other hand, in Harrington v. Brown, 5 Pick. 521, it is — 
said, the first objection is “ that the conveyance from the admin- 
istrator to himself is void. No authority to that effect has been 
cited. It could not be avoided at common law, unless accom- 
panied by fraud. The mere fact of the administrator’s being 
the purchaser does not prove fraud, for he may have purchased 
for the benefit of all concerned in the estate.” 

In one or two other instances the subject has been referred to 
in our reports, but we are aware of no case adjudging that a 
purchase by an executor, administrator, trustee or other person 
holding a similar fiduciary capacity, of the estate which he him- 
self sells, can be avoided at law except for actual fraud. Before 
full equity jurisdiction existed, there were strong motives for 
granting at law the relief ordinarily obtainable in equity else- 
where, to prevent failure of justice from the imperfection of our 
jurisprudence. Now that we possess a system of equity, sim- 
ple, convenient, expeditious and extending to all cases where. 
there is not a plain, adequate and complete remedy at law, there 
remains no reason for attempting to enlarge the rules of the 
common law, and to administer imperfectly on that side of the 
court relief so much more completely and satisfactorily obtain- 
able in equity. 

The failure of the demandants in this action does not pre- 
clude them from filing a bill in equity. | 

Exceptions overruled. 


NOVEMBER 1866. 421 


Boston & Worcester Railroad Corporation v. Ripley. 


Boston & Worcester Raintroap CorporaTION vs. ALPHEUS 
S. Ripuey. 


Che erection of a fence by a landlord in front of premises used and occupied by a tenant, in 
such a manner that the latter can only gain access to the premises by going over land of 
a third person, will not amount, as matter of law, to an eviction, provided the tenant still 
continues to use and occupy the premises; but such act of the landlord will affect the 
amount which he is entitled to recover for such use and occupation. 


Contract brought to recover for the use and occupation of 
1 piece of land on Castle Street in Boston. 

At the trial in the superior court, before Putnam, J., there was 
evidence tending to prove an implied contract between the par- 
ties for the use of the premises, though it was not contended that 
any specific sum was agreed to be paid therefor by the defend- 
ant. In 1861 the plaintiffs built a tight board fence along the 
line of Castle Street, so that the defendant had no access to the 
premises except by going over the land of a third person. The 
- defendant however continued to occupy the premises for certain 
purposes. ‘The judge gave instructions, which were not ex- 
cepted to, in regard to the implied contract which was alleged 
to have been made; and declined to instruct the jury that the 
building of the fence, in the manner stated, would prevent the 
plaintiff’s recovery ; and instructed them that if the defendant 
occupied the premises after the erection of the fence, and the 
fence did not prevent his use and occupation, but only affected 
his convenience of access, the plaintiffs might still recover, if the 
defendant held the premises under a contract express or im- 
plied, though it would affect the amount of damages which they 
would be entitled to recover. 

The jury found a verdict for the plaintiffs, and the defendant 
alleged exceptions. 

J. W. Rollins, for the defendant. 

G. S. Hale, for the plaintiffs, was not called upon. 

Bicetow, C.J. The evidence did not warrant a finding that 
the defendant was evicted from the premises. On the contrary, 
it appeared that he continued to use and occupy them after the 
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doing of the acts of the plaintiffs, which were relied on to prove 
an eviction. For this use and occupation he was liable in as- 
sumpsit for such sum as his beneficial enjoyment of the estate 
was worth. On this point the instructions were right. Fitch 
burg Cotton Manuf. Corp. v. Melven, 15 Mass. 268, 270. Me» 
rison v. Chadwick, 7 C. B. 266, 283. 3 Cruise Dig. (Green! 
ed.) tit. xxviii. c. 3, § 1, note. Exceptions overruled. 


East Boston Freiaut Rartroap Company vs. EasTERN 


RaittRoap Company. 
° 


Under special statutes of this commonwealth, showing by reasonable implication an inten- 
tion on the part of the legislature to authorize such a conveyance, a mortgage executed 
in 1852 by the Grand Junction Railroad and Depot Company to the Eastern Railroad 
Company, of a portion of the railroad and franchise of the formergcorporation, to secure 
bonds to be issued by it and guaranteed by the latter corporation, was held to be vaiid. 


Bitt In Equity brought by the plaintiffs as legal successors 
of the Grand Junction Railroad and Depot Company, alleging 
that a certain mortgage executed in 1852 by that company te 
the defendants, of a portion of their railroad and franchise, is 
void, and praying for a decree that the said mortgaged property 
may be surrendered to the plaintiffs, discharged of the mortgage. 
There was also a prayer for leave to redeem the property from 
the mortgage. The case was reserved for the-determination of 
the whole court, upon facts which are sufficiently stated in the 
opinion. 

J. G. Abbott 5 B. Dean, for the plaintiffs. 

B. F. Thomas, for the defendants. 

Wetts, J.* The doctrine that a railway corporation cannot 
alienate its franchise is not founded upon any technical theory 
nor arbitrary rule; but upon the reasonable implication that 
such alienation would be contrary to the intention of the legis- 
lature, and subversive of the purposes for which the franchise 


——$>— ———————- 


* BicELow, C. J., did not sit in this case. 
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was granted. Commonwealth v. Smith, 10 Allen, 448. Richard- 
son v. Sibley, 11 Allen, 65. The same consideratious apply, only 
perhaps with greater force, to the subdivision of the franchise by 
the transfer of a part.. Hast Boston Freight Railroad v. Hub- 
bard, 10 Allen, 459. But an alienation of the franchise, either 

in whole or in part, may undoubtedly be made, whenever there 
_ is legislative authority for it, either in express terms or by rea- 
sonable implication. 

The franchise in controversy between these parties was origi- 
nally granted to the Chelsea Branch Railroad Company.  &¢. 
1846, c. 212. By that act, authority was given to construct a 
branch road connecting the Kastern with the Boston and Maine 
Railroad. Section 9 authorized that corporation “ to transfer all 
its property, rights, privileges and franchises under this act, either 
to the Boston and Maine Railroad Company, or to the Eastern 
Railroad Company, or to both of them, whenever either or both 
of said last mentioned corporations shall elect to receive and hold 
the same, in such manner and on such terms as shall be mutu- 
ally agreed upon;” and, “upon such transfer, all the powers 
and privileges hereby granted shall be vested in either or both 
of the said companies so purchasing and receiving the same.” 
By St. 1847, c. 30, an additional franchise was granted to the 
same corporation, to construct a branch road from some conven- 
lent point in the line of their road before authorized, “ near the 
easterly margin of the Winnisimmet Company’s marsh,” in 
Chelsea, crossing the Eastern Railroad, to some point near deep 
water in East Boston, “or to alter or discontinue so much of 
their granted road as lies northerly and easterly of the point at 
which the line of the branch hereby authorized commences, as 
may be deemed expedient.” By c. 257 of the statutes of the 
same year, the corporation was authorized to take the name of 
the “ Grand Junction Railroad and Depot Company ;” and by 
St. 1848, c. 264, it was authorized to extend its road in the op- 
posite direction, by constructing a branch railroad crossing the 
Boston and Maine Railroad, and connecting with the Boston 
and Lowell and the Fitchburg Railroads. By this last act, the 
route of the road, as it approached the Boston and Maine 
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Railroad, was somewhat changed from that defined in the origi- — 
nal act of 1846. The St. of 1847, c. 182, authorized the Eastern 
Railroad Company “to make such arrangements with the Chel- 
sea Branch Railroad Company as shall be mutually agreed upon 
by said companies, for the construction, use and maintenance 
of one or more railroad tracks within the chartered routes of 
said Chelsea Branch Railroad, for the exclusive use of said 
Kastern Railroad Company,” subject to the provisions contained 
in Sts. 1846, c. 212, and 1847, c. 30. By St. 1849, c. 201, the 
Eastern Railroad Company was authorized to construct “an 
extension” of its road from some point in North Chelsea “to 
the Salem turnpike, at or near the same point at which the 
Grand Junction Railroad and Depot Company are authorized to, 
cross said turnpike,” and thence by a defined route, by way of 
Somerville, into Boston. 

In December 1851 the Eastern Railroad Company made an > 
arrangement in writing with the Grand Junction Railroad and 
Depot Company, for the construction of two tracks for the ex- 
clusive use of the Eastern Railroad, within the chartered route 
of said Grand Junction Railroad and Depot Company, in ac- 
cordance with St. 1847, c.182. Before this arrangement was car- 
ried into effect, namely, in March 1852, a new arrangement was 
made, by which, instead of the construction of two new tracks, 
the Eastern Railroad Company took a lease for ten years of the 
two tracks of the Grand Junction Railroad and Depot Company, 
already built, and a mortgage of so much of its road as lies be- 
tween the Salem turnpike and the Boston and Maine Railroad, to 
secure bonds of the Grand Junction Railroad and Depot Com- 
pany for $140,000, to be issued by that corporation and guaran- 
teed by the Eastern Railroad Company; and the arrangement 
for the construction of new tracks was postponed, without preju- 
dice, until after the lease should expire. Directly following this 
arrangement, if not the fruit of it, was the St. of 1852, c. 306, 
approved May 21st 1852, whereby the two corporations, or either 
of them, were empowered to construct a branch railroad from 
some point upon the Grand Junction Railroad in Somerville, to 
run into Boston; and so much of the St. of 1849 “ as authorized 
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the extension of said Eastern Railroad westerly beyond the 
_ Salem turnpike” was thereby repealed. 

This history of the case seems to afford strong ground for the 
supposition that the legislature intended that the Eastern Rail- 
road should have access to Boston by way of Somerville ; that 
_ to this end three modes were, by successive acts of legislation, 
provided ; first, by a full transfer of the road connecting the 
HKastern Railroad with the Boston and Maine Railroad, as pro- 
vided in the S/. of 1846, c. 212; second, by an arrangement for 
two separate tracks within the location of the Chelsea Branch 
Railroad, as provided in S. 1847, c. 1825 third, by an indepen- 
dent location, under S?. 1849, c. 201; that, upon this object being 
effected by the agreements of December 1851 and March 1882, 
the St. of 1852, c. 306, was passed, giving the right for the two 
corporations, whose interests were thus united, to have an inde- 
pendent access to the city for their joint use, and the right of 
the Eastern Railroad Company to construct a sgparate route 
through Chelsea to Somerville, being no longer requisite, was 
withdrawn. It can hardly be doubted that the whole state of 
the facts and of the relations between the two parties, established 
and subsisting under the previous acts of legislation upon the 
subject, was before the legislature and formed the ground of its 
action when the Si. of 1852, c. 306, was adopted. If this is prop- 
erly to be inferred from the facts of the case, then the last named 
act may be regarded as an implied approval and affirmance of the 
arrangement thus made between the two roads; and it is unnec- 
essary to settle any doubts that might otherwise arise upon the 
question whether an advance of its credit by the Hastern Rail- 
road Company to the Grand Junction Railroad and Depot Com 
pany, secured by a mortgage of so much of the road of the 
latter corporation as was within the line to which the arrange- 
ment applied, would be warranted as proper means by which to 
effect the “arrangement” authorized by the St. of 1847, c. 182. 

But the defendants’ title does not rest solely upon this mere 
constructive right of transfer. The St. of 1846, c. 212, author- 
ized the transfer to the Hastern Railroad Company of the entire 
line of road connecting it and the Boston and Maine Railroad, 
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None of the subsequent acts have contained any repeal, or ex- 
press modification or limitation of this power. The agreed facts . 
state that “the road included within the defendants’ mortgage 
was a portion of the road originally authorized by the first act 
creating the Chelsea Branch Railroad.” But it is apparent that — 
the mortgage embraces the whole line of the road which has 
been built within the franchise granted by that act. The second 
grant (Sé. 1847, c. 30,) was of a road to commence within the 
termini of the first; and the corporation was authorized to alter 
or discontinue so much of the original grant as was northerly 
and easterly of that point. As the Eastern Railroad Company 
has constructed its road, under authority of S¢. 1849, c. 201, as 
far as to the crossing of the Salem turnpike, at which point the: 
line of road covered by the mortgage begins, and the plaintiffs’ 
road extends no farther in that direction, it would seem that the 
Grand Junction Railroad and Depot Company had discontinued 
so much of jts franchise, under the original act, as extended be- 
yond the point of junction, and may be regarded as exercising 
its rights, from that point towards East Boston, under the sec- 
ond act (S¢. 1847, c. 30). 

The deed of mortgage, then, conforms to the power expressly 
given in the Sf. of 1846, c. 212, and needs no other justification. 
That power was “to transfer all its property, rights, privileges 
and franchises, under this act.” ‘The mortgage does transfer all 
its franchises, so far as exercised or enjoyed under that act p and 
if, by reason of the alteration of its route at the westerly end of 
this line, under S¢. 1848, c. 264, that part of the road must be 
regarded as constructed under the new franchise granted by that 
act, and not under the original one by way of substitution, still 
the including of that portion would not invalidate the operation 
of the mortgage upon so much of the road as was constructed 
within the limits of the franchise originally granted. But as 
the right of transfer in St. 1846 contemplated the acquisition by 
the Eastern Railroad of a branch road by which to connect with 
the Boston and Maine Railroad, and as this right was not de- 
clared to be withdrawn or limited by St. 1848, which changed 
the course of that contemplated link of connection, at the 
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westerly end, the argument is very strong that the right extends, 
_ by implication, to the substituted route. It is sufficient, how- 
ever, for the disposition of this suit, that the mortgage is held to 
be valid upon so much of the plaintiffs’ road as was constructed 
exclusively under the powers granted in the original act of 1846. 
_ The plaintiffs succeed to such rights only as could have been 
_ enforced by the Grand Junction Railroad and Depot Company. 
Those rights are to redeem from the mortgage whatever portion 
of its road is affected by the legal operation of that deed. Its 
remedy is in equity, and subject to the condition that the plain- 
tiffs must do equity. Upon no principle of equity can the plain- 
tiffs be entitled to redeem the mortgage without payment of the 
whole amount justly due upon the debt which it. was given to 
secure. If it should be held, therefore, that so much of the pres- 
ent road, included in the mortgage, as was constructed upon the 
altered route authorized in 1848, could not be legally conveyed, 
so that the mortgage would vest in the Eastern Railroad Com- 
pany only the middle portion of that branch, the result would 
be the same, so far as the decree in this suit is concerned. 
However small that portion, the plaintiffs must redeem by pay- 
ing the mortgage debt, or submit to a foreclosure. 

The objection to the mortgage on the ground that the vote of 
the stockholders of the Grand Junction Railroad and Depot 
Company, by which it was ratified, was passed without proper 
notice of the proposed action, is not one upon which the plain- 
tiffs can found any strong equities, and it has not been pressed 
in the argument. Neither is the plaintiffs’ position strengthened 
by the objections that one railroad corporation has no authority 
and could not legally guarantee the bonds of another road, and 
that “the money obtained on the bonds was not required, and 
could not be used in any manner that would benefit the Eastern 
Railroad.” The want of equity of these objections, coming 
from the Grand Junction Railroad and Depot Company or its 
successor and representative, should silence them. But what- 
ever force they might have had if set up by the Eastern Rail- 
road Company in answer to an attempt to enforce the guaranty, 
it does not follow that they are equally applicable against that 
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corporation, after it has actually paid and become the holder of 
the bonds. 

It is not contended that the bonds were not valid and binding 
upon the Grand Junction Railroad and Depot Company. They 
were issued before the St. of 1854, c. 286, was passed. If the 
guaranty of the Eastern Railroad Company was invalid, it was 
so from mere incapacity, and not from any illegality which 
would defeat the right to hold the security for the return of 
money paid in its fulfilment. Upon recurring to the mortgage 
itself, it appears that by its terms it was conditioned to indem- 
nify the Eastern Railroad Company not only against all liabili- 
ties incurred by the guaranty, but also “against all payments, 
losses and expenses which shall be made by or shall accrue to — 
said Hastern Railroad Company by reason ” thereof. 

It is also urged that the provision in the St. of 1847, c. 182, 
authorizing the Eastern Railroad Company to take stock in the 
Grand Junction Railroad and Depot Company, is exclusive of 
any other mode in which it could furnish aid to or acquire an 
interest in the property or franchise of the other road. But the 
more reasonable construction seems to be that the taking of 
stock was authorized because it might not otherwise be consid- 
ered as a legitimate means of effecting the “ arrangement” pro- 
posed ; that it was rather intended to enlarge the implied pow- 
ers, and perhaps to indicate the range within which the object 
sougnt by the act might be accomplished. It does not seem to 
have been intended to exclude any other reasonable made of 
carrying the purpose authorized into effect. 

The case must accordingly stand for further hearing, to deter- 
mine the amount due to the Hastern Railroad Company, upon 
payment of which the plaintiffs will be entitled to be restored to 
possession of the property ; and for such other proceedings and 
orders as may be necessary to secure the rights of both parties. 
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LutHer Apams vs. Innapitants or Natick. 


The location of a railroad track near a highway will not make it the duty of the town to 
build a fence in order to prevent animals that may be frightened by the cars from escaping 
into the adjoining fields, although such occurrences may be probable; but the question of 
the necessity of a fence, in order to render a highway safe and convenient for travellers, 
is to be determined irrespective of the consideration of the proximity of the railroad 
track. ‘ 


Wetts, J. This cause comes up by exceptions to the instruc- 
tions given to the jury at the trial in the superior court, and a 
report of all the evidence bearing upon the questions raised. 
The report states it to be “an action to recover from the defend- 
ants the value of a horse which was drowned, and other dam- 
ages incurred, by reason of the horse being frightened by railroad 
cars, and escaping from the highway on account of the want of 
a suitable railing thereon.” 

The declaration alleges that the highway in question runs 
“ along the side of and quite near to the Boston and Worcester 
Railroad on the one hand, and a pond or lake on the other;” 
“ which way is not safe, but wholly unsafe for such travel with- 
out a suitable guard or fence along either side thereof, at such 
place.” It further alleges that the defendants “ negligently 
suffered the said highway to be and remain, at and near such 
place, without such guard or fence, and thereby unsafe for pub- 
lic travel.” It then alleges, (averring due care,) that the plain- 
tiff’s horse “being reasonably safe to drive, but becoming 
frightened at the near approach of said railroad cars at such 
unguarded place, the plaintiff was thrown out of said wagon 
and hurt, and his wagon and harness broken and damaged, and 
the plaintiff’s horse went out of said highway into said lake and 
was drowned.” 

From the evidence reported it appears that the plaintiff’s horse, 
being frightened, turned, at first facing the cars, then making a 
complete circuit, crossed his own track and went out of the 
road, on the side farthest from the railroad track, through a gap — 
in the fence or railing, and ran some ten or twelve rods 
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along a cart path in the adjoining field, and then plunged into 
the lake and was drowned. ‘The wagon was not upset, but the 
plaintiff was thrown out. Whether he was thrown out by the 
turning of the horse in the road, or in passing off from the road, 
was in dispute, and the evidence is not decisive upon that point. 
But under the instructions of the court the verdict of the jury 
must be taken to have settled that question in favor of the 
plaintiff’s position, namely, that he was thrown out of the wagon 
and lost his control over the horse at the time when the horse 
left the highway. 

The defendants’ counsel asked for the following instructions, 
among others: 1. “ That there is no evidence that the injuries, for 
which the plaintiff seeks to recover, were caused by reason of 
any defect in the highway, or by reason of any want of a sufh- 
cient railing.” 2. “That the evidence is insufficient, in law, to 
support a verdict for the plaintiff.” 

The court declined to instruct the jury as requested; but gave 
instructions, the substantial parts of which, so far as they relate 
to the question of the defect in the highway, are here given, as 
follows : 3 

“The only defect alleged is a want of railing, and this is 
a defect for which the town may be liable, if it be neces- 
sary to make the road reasonably safe to travel; and it is for 
the jury to say on the evidence whether such a railing was 
necessary to make the highway safe at the place of the acci- 
dent.” 

“If by the combined effect of the fright of the horse and of a 
defect in the road, the horse was killed without the intervention 
of any time between the time when the plaintiff had control of — 
his horse and the time when the horse went out of the high- — 
way; and if the want of a railing was the cause of the plain- 
tiff’s loss of control over his horse; and if the want of a railing 
caused the horse to go out of the highway; and if that want 
was a defect and the cause of the horse’s death; then the plain- 
tiff can recover.” 

“Tf there was no negligence after the horse left the highway, 
and if no other cause intervened to bring about or contribute to 
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the death of the horse, then, if a defect in the highway (without 
any fault on the plaintiff’s part) was the cause of the horse 
being out of the limits of the highway, and if his being out of 
those limits was the sole cause of his death, the plaintiff is en- 
titled to recover.” 

It seems to us that these instructions would authorize the jury 


' to find that the absence of a railing or fence along the sides of a 
_ highway was a defect, upon the sole consideration that, owing 


to the close proximity of the railroad track, such a railing or fence 
was necessary to prevent horses, frightened by the cars, from 
escaping out of the highway into the adjoining fields. This ap- 
pears to be the theory upon which the plaintiff’s declaration is 
framed. But such is not the law. Towns are not required to 
fence their roads with a view to prevent frightened animals from 
escaping out of the limits of the highway, even when the near 
location of a railroad may render such occurrences probable. 
Neither are they bound so to construct their roads that a horse, 
frightened by any cause, and rushing out of the track which is 
wrought for travel, will not expose himself nor the carriage and 
its occupants to injury from the embankments, gutters, or other 
obstructions upon the sides of the road, either within or without 
the limits of the highway. From the necessity of the case, by 
the forming of the road-bed, and the grading and draining neces- 
sary for its proper construction, the sides of the road will un- 
avoidably be put into a condition which is unsuited to the rapid 
passage of horse and carriage transversely. 

But towns are not therefore required to guard against such 
occurrences by fencing up the road-bed, so as to prevent escape 
therefrom. ‘They are bound to provide suitable railings against 
precipices, excavations, steep banks, deep water, &c., within 
or without the limits of the road, if they are so imminent 
to the line of public travel as to expose travellers to unusual 
hazard. It is difficult to define the extent of this obligation by 
any general proposition. Whether or not such a railing is neces- 
sary for the reasonable security of the public is a question 
which depends very mich upon the circumstances of the par- 
ticular locality, in reference to which the question arises. But 
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the essential and invariable teym, or element, in all cases where 
a railing is required, is some dangerous object or place outside 
of the required railing, in or upon which the traveller may come 
to harm, if not warned or detained therefrom by the railing. 
The liability of horses to fright from the passage of railway 
trains near by may render more imperative the necessity and the 
duty of maintaining a railing, wherever there is occasion for a 
railing. But whether the absence of a railing is a defect, and 
the neglect to maintain one a breach of duty which will render 
a town liable, must be determined by the character of the place 
or object, between which and the travelled road it is claimed 
that the barrier should be interposed. 

Although it was properly left to the jury to determine whether 
the want of a railing at the place of the accident was a defect, 
yet this was done under instructions that omit any explanation 
of the conditions which would make such a railing necessary 
and the want of it a defect, and which might naturally be under- 
stood to indicate — though probably not so intended — that if 
they should think a railing necessary to prevent horses from 
going out of the highway when frightened by the cars, they 
might hold the town liable for the loss, on the ground merely 
of the want of such railing, and without any other consid- 
eration. i | 

But further than this, it appears to us that there was no evi- 
dence from which a jury could properly find that a railing was 
necessary at the place of the accident, or the town in fault for 
omitting to erect and maintain one there. The roadside had 
no high bank, the whole descent from the top of the road-bed 
being only from two and a half to three feet in a distance of 
about a rod, and no part of that descent abrupt. A path, made 
and used for carting gravel, entered the highway at right angles, 
or nearly so. The horse went out of the highway upon this 
cart path, and followed it for some distance. The shore of the 
lake also turned, and lay nearly parallel with the cart path. 
When the lake was full, the water came up within six or eight 
feet of the opening in the railing through which the horse went . 
out. But it was very shallow near that point, as it was along 


NOVEMBER 1866. 433 


Gilman v. Eastern Railroad Company. 


the side of the cart path, so that when the water was low, hav- 
ing fallen about three feet at the time of the surveys for the 
plans produced, the water receded to a distance of some six or 
eight rods from the same opening. We think that neither the 
bank formed by the side of the road, nor the vicinity of the 
shallow margin of this lake, were of so dangerous a character as 
to require the town to maintain a railing across the opening at 
the point complained of, nor to render the town liable for the 
accident. Stickney v. Salem, 3 Allen, 374. Sparhawk v. Salem, 
1 Allen, 30. 

But although this seems to be the necessary conclusion upon 
the evidence, as it is now presented to us, yet we cannot decide 
it finally upon these exceptions, and it is possible that upon an- 
other trial the case may be made to bear a different aspect in 
these particulars. The instructions of the court, under which a 
verdict has been rendered against the town, appearing to us not 
to be adapted to the foregoing views of the law, the verdict 
must be set aside and a new trial granted. 


Exceptions sustained. 
J. W. Bacon, for the defendants, 


S. J. Thomas, for the plaintiff. 


JorL E. Giuman vs. Eastern Raturoap Company. 


If a flagman employed by a railroad corporation is an habitual drunkard, and is usually 
intrusted with the management of a switch, and these facts are known or, by the use of 
due care, would be known by the officers of the corporation, and he through intoxication 
fails properly to adjust a switch, whereby an accident happens to a person employed by 
the corporation to repair its cars, the corporation will be responsible in damages; although 
due care was used in the original selection of the flagman, and a proper local agent is 
employed with authority to hire and superintend such servants as may be necessary, and 
by the rules of the.company it is the duty of another person to manage the switch. 

If a person employed by a railroad corporation at the time of an accident alleged to have 
been caused by his negligence was an habitual drunkard, evidence that he was geuerally: 
reputed to be so in the place where he lived is competent, for the purpose of showing: 
that his intemperate habits ought to have been known to the officers of the corporation. 


Torr to recover damages for a personal injury received 
at East Boston by the plaintiff, who was employed by the 
VOL. XIII. 28 
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defendants as a carpenter in their repair shop, while being car- 
ried on one of their cars. 

At the second trial in this court, before Chapman, J., after the 
decision reported in 10 Allen, 233, the evidence as to most of 
the matters of fact involved in the case appeared to the presid- 
ing judge, as he stated in his report, to be irreconcilably contra- 
dictory. It appeared that the plaintiff, with other workmen, was 
going home from his place of work on a platform car, pushed 
by a locomotive engine; that shortly before their arrival the car 
was uncoupled, the speed of the engine slackened, so as to 
allow the car to get a short distance from it, and a switch at a 
railroad crossing to be so adjusted as to turn the car off ona 
side track, and then put back to let the engine proceed on the | 
main track to the engine-house. ‘The plaintiff offered evidence 
that for several months one Shute had been employed as a flag- 
man and switchman at this crossing, and for a considerable part 
of the time had had charge of this switch; that he was habit- 
ually and publicly intoxicated while on duty; that on the day 
in question he was at the switch, and was so much intoxicated 
that he could not manage it properly; that he moved it partially 
so that it would throw the car off the track; that the brakeman, 
seeing this, applied his brake so as to check the car and nearly 
stop it; that the engine came up against the car, and gave it 
a sudden start, by which the plaintiff was thrown down and 
injured; and that the defendants’ superintendent, who had 
charge of their business, was frequently at this crossing, and 
had opportunity to know Shute’s habits and character. 

He also offered evidence that Shute had the general reputa- 
tion of being intemperate. ‘This evidence was objected to by 
the defendants, but was admitted, not for the purpose of show- 
ing the fact that he was intemperate, but for the purpose of 
proving that his habits were well known in the community, in 
case the fact of his habitual intemperance should be established 
by other evidence. 

The defendants offered evidence that Shute was employed 
merely as a flagman, and not as a switchman; that it was no 
part of his duty to attend the switch; that their officers had no 
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knowledge that he ever did take charge of it, or that he was in- 
temperate ; that, according to the rules of the corporation, it 
was the duty of the conductor of the train to get off and take 
charge of the switch; that when the car came to this crossing 
on this day it came to a full stop, and so remained until the 
switch was adjusted; that the engine also came to a full stop, 
and so remained until the switch was adjusted ; that, on seeing 
that the track was right, the engineer started the engine and 
purposely ran it against the car in order to start the car forward 
so that it might run to its proper place beyond the switch, and 
that the collision was not accidental; and that the plaintiff fell 
off the car from his own carelessness in standing up on the car 
when it was struck by the engine. 

The defendants requested the court to instruct the jury as 
follows : 

“1. If, under the circumstances of this case, Shute was em- 
ployed by the defendants’ agents simply to act as flagman to 
attend a crossing, and not for the purpose of shifting the switch, 
and if he had never been authorized to shift the switch for trains 
by any agent having control over him or power to regulate the 
defendants’ business at East Boston, then the defendants are 
not liable in this case for any carelessness of said Shute in shift- 
ing the switch, although he undertook to do it, or did it, in pur- 
suance of a request from one of his fellow-servants. 

“2. If the car on which the plaintiff was riding and the en- 
gine pushing it had been stopped, because the flagman Shute 
failed from carelessness to adjust the switch at the proper time, 
and after such stopping, and after the switch had been adjusted, 
the engine was started and pushed so violently against the car 
as to throw the plaintiff off and injure him, the defendants are 
not liable for the negligence of said Shute, it being too remote 
to sustain this action. 

“3. The jury must be satisfied, to justify a verdict for the 
plaintiff, that the negligence of Shute was the sole cause of the 
plaintiff’s injury ; that this negligence was the result of his in- 
_temperance ; and that the agents of the defendants either knew 
of such intemperance, or should have known of it by the exercise 
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of proper care; and if the plaintiff received his injury by rea- 
son of Shute’s negligence under such circumstances, and also 
of the negligence of the engineer or any other servants of the 
defendants, then the defendants are not liable in this action. 

“4, If the jury should be satisfied that Shute was negligent 
from intoxication, and the defendants’ agents knew he was in- 
temperate, or by the exercise of ordinary care might have known 
it, and such negligence contributed to the injury, still, if the 
injury would not have been received if it had not been for the 
negligence of another servant of the defendants, in reference to 
whom no proof had been offered that he was not a fit and proper 
person for his place, then the plaintiff cannot recover in this 
action. 

“5. If, under the circumstances of this case, the officers of the 
defendants employed a proper person to superintend their busi- 
ness at Kast Boston, where the accident to the plaintiff hap- 
pened, to whom properly and rightfully was committed the duty 
of hiring and superintending such servants as were necessary to 
transact their business there, and if this was the usual course 
pursued by railroad corporations under similar circumstances, 
and was reasonable, then the defendants would not be liable in 
this action for an injury received by the plaintiff, being one of 
their servants, from the carelessness of a fellow-servant, although 
their agent employed to hire and superintend their servants and 
employees was negligent in engaging an unfit person as.a ser- 
vant, through whose negligence the injury was received.” 

The judge did not give the above instructions, but instructed 
the jury as follows: 

“ At the time of the accident the plaintiff was in the service 
of the company; and it is admitted that a servant of the com- 
pany does not stand in the same relation to them as if he were 
a stranger. As to him, they are under obligation to use reason- 
able care in keeping their road and machinery in a suitable and 
safe condition, so that he can work in safety; also to use rea- 
sonable care in employing men who are competent to the dis- 
charge of their duties, so as not to expose him to danger by the 
incompetency of such servants. [On these points portions of 


NOVEMBER 1866. 437 


Gilman v. Eastern Railroad Company. 


the opinion of the court in Snow v. Housatonic Railroad Co. 
8 Allen, 444, and of the opinion in the present case, as reported 
in 10 Allen, 236-239, were read to them.] If the company use 
reasonable care in employing proper servants, and, through the 
carelessness of one, another is injured, the company is not liable. 
And if the accident in this case happened through the careless- 
ness of the conductor, brakeman, engineer or fireman, the de- 
fendants are not liable, because there is no evidence tending to 
show that either of these persons was incompetent or unfit for 
his position. The plaintiff puts his case on the ground that the 
accident happened through the carelessness or incompetency of 
Shute, who, he says, was intrusted with the management of the 
switch, and was incompetent by reason of intemperate habits. 
If this is so, the defendants are liable ; for it is as much a breach 
of duty to keep in their service a drunkard as to run a car with 
a broken wheel or to keep broken rails on their track. The 
burden is on the plaintiff to show, 

“]. That Shute was incompetent for the reason alleged. 

“2. That his habits were so well known that it was negli- 
gence in the officers of the corporation to keep him in their 
service ; that the officers are bound to exercise reasonable care, 
not merely in hiring men at first, but in observing and knowing 
their course of conduct after they are employed. If Shute was 
a notorious and habitual drunkard, the question is not whether 
the officers did in fact know it, but whether, by the exercise of 
due care, they would know it. 

“3. That Shute was intrusted with the care of the switch by 
the superintendent, or some officer authorized to employ switch- 
men. ‘The rules of the company are evidence tending to show 
that Shute was not to have the care of the switch, but they are 
not conclusive. If it merely happened that the conductors or 
other servants of the company employed him to discharge a 
duty which belonged to them, without the knowledge or fault 
of the officers, the company would not be liable. But if he 
managed the switch so frequently that the officers, using due 
care, would know that he was habitually intrusted with it, then 
the company is responsible for his conduct in its management. 
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The plaintiff must prove that he was intrusted with it habit- 
ually, or so frequently that the officers, exercising proper care, 
would know the fact that he had the management of it. 

“ It is admitted that the switch was not properly placed when 
the car approached ; and on that account the brake was applied 
and the car was stopped, or its speed was checked. The plain- 
tiff must prove that Shute was at that time incompetent to 
manage the switch, and was intrusted with its management; 
that, being incompetent, he put the switch in such a position as 
to expose the car to the danger of running off the track; that 
the car was broken up to avoid that danger, and that, while its 
speed was thus checked, the engine in pursuing its course ran 
against it accidentally. In this way only can it appear that the 
collision was a direct consequence of the displacement of the 
switch. The plaintiff cannot recover unless he proves that his 
injury was the direct and immediate consequence of the act of 
Shute. If, before the collision, the car and engine came to a 
full stop, or if the engine came to a full stop, the car would then 
be in safety, and the danger occasioned by the act of Shute 
would have ceased, and the plaintiff cannot recover. 

“If the engineer ran his engine against the car purposely, as 
alleged by the defendants, the accident was not a proximate 
consequence of the act of Shute. 

“ ‘The burden is also on the plaintiff to prove that he used due 
care, adapted to the circumstances in which he was placed. 
The jury are to judge from the evidence what his position was, 
and whether he was careless in taking such a position.” 

The jury returned a verdict for the plaintiff, with $9000, dam- 
ages ; and the defendants alleged exceptions. 

J. G. Abbott § C. M. Ellis, for the defendants. The plaintiff 
knew the rules of the road, and any violation of them; the 
habits and reputation of Shute; and any neglect of him or 
others to do their appropriate work. Knowing these, it was his 
own choice to remain and take the risk; or, if he did not know 
- them, he was guilty of at least equal negligence with that of the 
defendants. Dynen v. Leach, 40 Eng. Law & Eq. R. 491. 
Assop v. Yates, 2 Hurlst. & Norm. 767. Griffiths v. Gidlow. 
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3 Hurlst. & Norm. 648. Searle v. Lindsay, 11 C. B. (N. 8.) 
429. Senior v. Ward,1 El. & El. 385. Hall v. Johnson, 34 Law 
Journ. (N. 8.) Exch. 222. McMillan v. Saratoga § Washington 
Railroad, 20 Barb. 449. Wright v. New York Central Railroad, 
28 Barb. 80; 8. C. 25 N. Y. 562. Hayden v. Smithville Manuf. 
Co. 29 Conn. 548. Fifield v. Northern Railroad, 42 N. H. 225. 
Frazier v. Pennsylvania Central Railroad, 38 Peun. State R. 104. 
Illinois Central Railroad v. Cox, 21 Mllinois, 20. The defendants 
exercised due care in hiring Shute, and are not guilty of such 
neglect, in not learning his subsequent reputation, as to render 
them liable to a fellow-servant. ‘The evidence of such reputa- 
tion was inadmissible. It was not the defendants’ duty to in- 
quire into his general reputation in the community. No officer 
of the defendants lived in the place where he bore that repu- 
tation.’ 

The defendants had fit and competent agents whose duty it 
was, by the rules and regulations of the road, to set the switch. 
If the servants of the defendants, for their own convenience, do 
not observe these rules, and shift the work belonging to one per- 
son upon another, the defendants are not liable to one of thei 
own servants for an injury arising from such neglect, because it 
arises from a breach of duty by a fellow-servant. This shows 
no negligence of the defendants in hiring servants. The neglect 
of a fellow-servant was more likely to be known to the plaintiff 
than to the defendants. King v. Boston § Worcester Railroad, 
9 Cush. 112. Tarrant v. Webb, 18 C. B. 797. McDermott v. 
Pacific Railroad, 30 Missouri, 115. 

The third and fourth instructions requested should have been 
given. The defendants were cnly liable for negligence in em- 
ploying a drunken servant, and the injury occasioned by such 
negligence; but not for an injury occasioned partly by the 
drunken servant and partly by another servant’s negligence. 
The drunken servant must be the sole cause of the injury. See 
Copeland v. New England Marine Ins. Co. 2 Met. 448; Hayes 
v. Western Railroad, 3 Cush. 270. 

The fifth instruction requested should also ices been given. 
The superintendent referred to was not a general superintendent, 
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but was a servant of the defendants. A portion of the de- 
fendants’ servants must be employed through subordinates. 
Now, if it was reasonable and proper for the defendants to em- 
' ploy one servant to hire other servants, and he was negligent in 
discharging that duty, why is not the case clearly within the 
rule that the master is not liable to one servant for the default 
of another? The fact that the servant whose negligence causes 
the injury has different and more responsible duties to perform 
than the one injured, can certainly make no difference in the 
legal obligations of the defendants. Albro v. Agawam Canal, 
6 Cush. 75. King v. Boston & Worcester Railroad, 9 Cush. 
112. Perkins v. New York Central Railroad, 24 N. Y. 196, 
213-216. Bissell vy. New York Central Railroad, 25 N. Y. 442. 
Thayer v. St. Louis, &§c. Railroad, 22 Indiana, 26. Slattery v. 
Toledo, Sc. Railroad, 23 Indiana, 81. [See also other cases 
cited in the opinion.] 

T. H. Sweetser, (J. D. Howe with him,) for the plaintiff. 

Gray, J.* The rules of law are now well settled, and were 
affirmed in the opinion already given in this case, and reported 
in 10 Allen, 236, that a servant, by entering into his master’s ser- 
vice, assumes all the risks of that service, which the master, ex- 
ercising due care, cannot control, including those arising from 
the negligence of his fellow-servants; but that the master is 
bound to use ordinary care in providing suitable structures and 
engines and proper servants to carry on his business, and is lias 
ble to any of their fellow-servants for his negligence in this re- 
spect. This care he can and must exercise, both in procuring 
and in keeping or maintaining such servants, structures and en- 
gines. If he knows, or in the exercise of due care might have 
known, that his servants are incompetent, or his structures or en- 
gines insufficient, either at the time of procuring them, or at any 
subsequent time, he fails in his duty. For the management of 
his machinery and the conduct of his servants, he is not respon- 
sible to their fellow-servants ; but he cannot avail himself of this 
exemption from responsibility, when his own negligence in not 
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having suitable instruments, whether persons or things, to do his 
work, causes injury to those in his employ. He cannot divest 
himself of his duty to have suitable instruments of any kind, 
by delegating to an agent their employment or selection, their 
superintendence or repair. A corporation must, and a master who 
has an extensive business often does, perform this duty through 
officers or superintendents ; but the duty is his and not merely 
theirs, and for negligence of his duty in this respect he is respon- 
sible. ‘To hold otherwise would be to exempt a master, who 
selected all his machinery and servants through agents or super- 
intendents, from all liability whatever to their fellow-servants, 
although he had been grossly negligent in the selection or keep- 
ing of proper persons and means for conducting his business. 
In the case of a corporation, the president and directors, at least, 
cannot be deemed mere servants, but must be considered as rep- 
resenting the corporation itself. 

The rule, as applied to this case as now presented, may be 
briefly stated thus: A railroad corporation is bound to provide 
proper road, machinery and equipment, and proper servants. It 
must do this through appropriate officers. If, acting through 
appropriate officers, it knowingly or negligently employs incom- 
petent servants, it is liable for an injury occasioned to a fellow- 
servant by their incompetency. If it continues in its employ- 
ment an incompetent servant after his incompetency is known 
to its officers, or so manifest that its officers, using due care, 
would have known it, such continuance in employment is as 
much a breach of duty and a ground of liability as the original 
employment of an incompetent servant. 

It is true that it is no ground for charging a master for an in- 
jury to his servant, that it resulted from the negligent act of a 
superintendent or other servant of a higher grade than the plain- 
tiff, and whose orders the plaintiff was bound to obey. Albro v. 
Agawam Canal, 6 Cush. 75. Feltham v. England, Law Rep. 
2 Q. B. 33. But in each of these cases, as well asin King v. 
Boston & Worcester Railroad, 9 Cush. 112, one of the reasons 
on which the master was held not to be liable was the want of 
evidence of any neglect on the master’s part in providing or 
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maintaining suitable agents or structures. If the incapacity of 


an agent or the insufficiency of a structure is known to the mas- 
ter, or has existed so long or under such circumstances that, ex- 
ercising due care, he ought to have known it, he is responsible. 
Upon this ground it was held in Snow v. Housatonic Railroad, 
8 Allen, 441, that a railroad corporation might be liable to one 
of its servants for an injury caused by a want of repair which 
had existed for two months in its road-bed, although it was the 
immediate duty of another servant of the corporation to see 
that the road-bed was kept in proper repair. Similar decisions 
have been made in many other states. Noyes v. Smith, 28 Verm. 
o9. Keegan vy. Western Railroad, 4 Selden, 175. Ryan v. 


Fowler, 24 N. Y. 410. Fifield v. Northern Railroad, 42 N. H. | 


225. Hayden v. Smithville Manuf. Co. 29 Conn. 548. Buzzell 
v. Laconia Manuf. Co. 48 Maine, 113. Upon examination of 
the cases to which we were referred as more narrowly limiting 
the liability of the master, we do not find that they establish 
any different rule. We shall state only a few of the most 
recent and important, and which upon first view might be 
thought most nearly to support the defendants’ position. 

In Wright v. New York Central Railroad, 25 N. Y. 562, which 
was an action by a brakeman on a railroad train for an injury 
received by him on a collision with another train run by the 
same corporation, and alleged to have been occasioned by the 
negligence of the corporation in employing an incompetent en- 
gineer and in ill arranging their time-tables, there was no evi- 
dence that the arrangement of the time-tables or the incompe- 
tency of the engineer contributed to the accident, or even that 
he was incompetent. In Hard v. Vermont §- Canada Railroad, 
32 Verm. 473, which was.an action for an injury to an engineer 
of the defendants from a defect in one of their locomotive en- 
gines, it appeared, and was assumed in the defendants’ request 
for instructions which the court held should have been given, not 
only that the defendants used all due care in the selection of 
such engines and of proper and skilful persons to examine and 
repair them, and furnished sufficient and proper materials for 
that purpose ; but also that it was no part of the business of. 
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their directors personally to inspect the condition of the engines, 
and that none of them either knew or suspected any defect in 
the engine which occasioned the accident; and the plaintiff did 
not contend, or offer any evidence, that the defendants or their 
directors ought to have known of the defect. In neither of these 
cases is any doubt cast upon the earlier decisions of the same 
courts, above cited. 

In Tarrant v. Webb, 18 C. B. 797, the verdict for the plaintiff 
was set aside, because the jury had been instructed that the 
master was liable if the servant whose act caused the injury was 
incompetent, without requiring them to find whether the master 
knew, or, using due care, ought to have known, his incompetency ; 
thus in effect holding the master to warrant the competency of 
his servants, which he was clearly not bound to do. In Searle 
v. Lindsay, 11 C. B. (N. 8.) 429, the injury happened on a 
steamer while on a voyage, from a defect in machinery. which 
had been in proper condition at the beginning of the voyage, 
and had been negligently suffered by the engineer of the vessel 
to get out of repair; and this the owners of the vessel could not 
have known. In Waller v. Southeastern Railway, 2 Hurst. & 
Coltm. 102, in which the injury happened from the decayed con- 
dition of the treenails which fastened the chairs to the sleepers 
on the defendants’ railroad, solely by reason of the neglect of 
duty of the “ganger” or head of the platelayers, a servant of 
the defendants, whose duty it was to keep such things in proper 
repair or condition ; in Lovegrove v. London, §c. Railway, 16 
C. B. (N. 8.) 669, in which the defect was occasioned by the 
negligence of the servants of the defendants in laying down a 
temporary tramway ; and in Hall v. Johnson, 3 Hurlst. & Coltm. 
989, in which the injury was caused by the negligence of an 
“underlooker ” in the mode of working a mine; it was not con- 
tended that those holding the relation of master towards the 
plaintiff, namely, the master himself in the last case, and the 
officers of the corporation in the other two cases, knew of the 
defect or had been guilty of any neglect whatever; and the prin- 
cipal question argued was, whether the plaintiff and the person 
whose negligence was the immediate cause of the injury were 
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fellow-servants. And this was the only question reserved or 
decided in Morgan v. Vale of Neath Railway, 5 Best & Smith, 
070, 736; S. C. Law Rep. 1 Q. B. 149. 

In the case now before us, the jury were instructed that the 
plaintiff could not recover, without proving, 1st, that Shute was 
incompetent by reason of his habits of intoxication; 2d, that 
his habits were so well known that the officers of the defendants 
knew or in the exercise of due care would have known them; 
3d, that Shute was intrusted with the care of the switch by the 
superintendent or some officer authorized to employ switchmen, 
or managed the switch habitually or so frequently that the offi- 
cers, using due care, would know that he had the management of 
it; 4th, that the plaintiff’s injury was the direct and immediate 
consequence of the act of Shute; 5th, that the plaintiff used 
due care, adapted to the circumstances in which he was placed. 

As to the first of these requirements, no exception is taken to 
the instructions. It is indeed objected that the admission of 
evidence that Shute had the general reputation of being intem- 
perate was erroneous. But such evidence was admitied, as the 
report expressly states, not for the purpose of showing that he 
was intemperate, but for the purpose of proving that his habit- 
ual intemperance, which there was other evidence tending to 
prove, was well known in the community. This fact was com- 
petent to show that the defendants, if they used due care, must 
have known that he was habitually intemperate, and therefore 
an unsuitable servant to be employed by them. 

The second point which the plaintiff was required to prove 
was accurately defined, and the fifth instruction requested was 
rightly refused, for the reasons already given in discussing the 
general question of the defendants’ liability. 

The third and fourth points which the plaintiff was required 
to prove fully met and covered the first and second instructions 
requested. 

‘he third and fourth of the instructions requested were also 
covered by the instructions given, except so far as they suggested 
that the defendants would not be liable for an injury to which 
the negligence of the incompetent switchman and the negligence 
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of another servant of the defendants contributed. In that re- 
spect, they do not seem to have been applicable to the evidence 
introduced or the position taken by either party at the trial, and 
were therefore immaterial. If they had been applicable to the 
state of facts in proof, we are not prepared to say that they 
_ ought to have been given. See Cayzer v. Taylor, 10 Gray, 274 ; 
Eaton v. Boston & Lowell Railroad, 11 Allen, 500. 

The point taken at the argument, that the plaintiff could not 
recover because he either knew the habits and reputation of 
Shute, or was negligent in not learning them, was not taken at 
the trial, and cannot now be raised for the first time. 

“ Judgment on the verdict. 


James Dana & another vs. Tuirp Nationa Bank IN Boston. 


A check drawn upon a bank for more than the amount of the drawer’s funds on deposit 
creates no lien upon and gives the payee no right to the actual balance, until the bank 
has agreed to pay it pro tanto. 


Contract brought by the assignees in insolvency of Patter- 
son Brothers, to recover the sum of $1060.90, deposited with 
the defendants by said insolvent debtors. 

At the trial in the superior court, before Wilkinson, J., it ap- 
peared that on Saturday, September 23d 1865, Patterson Broth- 
ers had on deposit with the defendants about $7000, and there- 
after gave checks to various persons, amounting together to 
about $20,000, which reached the bank the following Monday, 
and were paid until the deposit was reduced to $1060.90, when 
the cashier found the remaining checks to be severally for larger 
amounts than the above balance, and on that account refused 
payment of any more of them. Amongst these unpaid checks 
was one of $4375, given to a broker for stock belonging to one 
Sohier, and purchased by Patterson Brothers of the broker on 
September 23d. On the return of this check unpaid, on Sep- 
tember 25th, to the broker, the latter commenced an action 
thereon against Patterson Brothers, and summoned the bank as 
trustees ; but this action was not prosecuted. On the following 
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day, the broker delivered the check to Sohier, and they together 
demanded payment of the sum of $1060.90, offering to indorse 
the same on the check and leave it with the defendants as a 
voucher, but the defendants refused to pay it. The insolvency 
of Patterson Brothers was known to all parties on the 25th of 
September; and they subsequently went into insolvency, the - 
first publication of notice being made on the 7th of October. 
The plaintiffs were appointed as assignees on the 17th of Octo- 
ber, and on the following day demanded the money in contro- 
versy of the defendants, who refused to pay the same. On the 
28th of October the defendants paid the money to Sohier, taking 
from him a bond of indemnity. 

Upon these facts, the judge instructed the jury to .return a 
verdict for the plaintiffs, which was accordingly done; and the 
defendants alleged exceptions. 

W. S. Dexter, for the defendants, cited Butler v. Breck, '7 Met. 
164; Bourne v. Cabot, 3 Met. 305; Carnegie v. Morrison, 2 
Met. 381, 396; Weston v. Barker, 12 Johns. 276; In the matter 
of Brown, 2 Story R. 502, 519. 

Hl. G. Hutchins, for the plaintiffs. 

Fosrrr, J. This is an action by assignees in insolvency 
against a bank, to recover the amount on deposit to the credit 
of the insolvent when the proceedings in insolvency were insti- 
tuted, namely, October 7th 1865. The defence is payment of 
the balance of $1060.90, to the holder of a check for $4376, 
drawn September 23d, and presented for payment and dishon- 
ored September 25th. The next day the holder demanded pay- 
ment of the actual balance, offering to indorse it on the check, 
and to leave that for a voucher. This was then refused. But 
on October 28th the bank did pay the amount on hand to the 
check-holder, taking indemnity from him. 

We do not refer to the trustee process served on the bank, nor 
to the circumstances that many other checks were drawn, pre- 
sented and dishonored at the same time with the one upon 
which payment was subsequently made. These facts cannot 
aid the case of the bank, and might of themselves present seri- 
ous difficulties in the way of establishing the defence relied 
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upon, if it were not defeated upon other grounds. ‘The ques- 
tion to be determined is, whether there was an equitable assign- 
ment of the balance on deposit in favor of the holder of the 
check. If he was entitled in any form to enforce the appropria- 
tion of the deposit for his benefit, then the payment by the bank, 
although subsequent to the proceedings in insolvency, was jus- 
tifiable, and constitutes a defence to this action. 

In Bullard v. Randall, 1 Gray, 605, it was held that a check 
for a part of the drawer’s funds in a bank constitutes no assign- 
ment until presented for payment and accepted by the bank. 
“It was a draft on a bank at sight, for a fixed sum, payable out 
of a general deposit of the drawer, being a larger sum standing ~ 
to his credit. Such an order is held not to be an assignment.” 
If the present check had been for less instead of more than the 
amount upon deposit, that case would be an authority precisely 
in point; for equitable assignments are respected upon trustee 
process as fully as in proceedings in equity. In Gibson v. Cooke, 
20 Pick. 15, it was held that an order upon a trustee by the 
cestut que trust to pay a sum larger than the amount of income 
in his hands when the order was made and presented, and not 
corresponding precisely with the amount payable on any one or 
more days when the instalments of income were to be paid, did 
not constitute any equitable assignment against the consent of 
the trustee. The result of this decision is to establish, what 
would seem to be clear on general principles, that the bank was 
under no obligation to pay a part of the check, when not pos- 
sessed of funds sufficient to pay the whole. 

In the present instance there was, at first, no consent, but a 
refusal, to pay on account of the check the balance to the credit 
of the drawer. And this refusal continued until after the com- 
mencement of proceedings in insolvency, when the rights of the 
assignees had intervened, and it was out of the power of the 
bank and the check-holder to make any arrangement to their 
prejudice. ‘I'he two authorities from our own reports are, there- 
fore, taken together, decisive against the theory that there was 
any equitable assignment in favor of the check-holder in the 
present case. And it becomes unnecessary to decide whether 
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a check drawn for the exact balance in a banker’s hands is an 
equitable assignment thereof, with or without evidence that it 
was so intended by the parties. | 

It may be observed that bills of exchange and checks do not 
stand on the footing of orders drawn upon a particular fund 
with a manifested intention to create a lien thereupon; and that 
the tendency and preponderance of authorities seem in favor of 
the rule that neither a bill of exchange nora check on a bank 
can operate as an assignment or appointment of the fund in the 
drawee’s hands, or create any manner of lien upon it; in short, 
that the drawee owes no duty to the holder of either of these 
mercantile instruments previous to presentment and acceptance. 
This rule is supported by considerations of commercial conven- 
lence, and may be regarded as a corollary from the one, well 
established, that a bank having funds is liable in damages to a 
depositor for refusing to pay his check. It was said in Gibson 
v. Cooke, that “a draft by the creditor on his debtor in the forns 
of a bill of exchange, to the amount of the debt or the whole 
fund in his hands, is a good and valid assignment of the debt 
or fund.” But the remark, in the connection in which it stands, 
perhaps only means a draft on a particular fund ; and, so quali- 
fied, it is undeniably correct. 

It is enough now to hold that a check drawn upon a bank 
for more than the amount of the drawer’s funds on deposit cre- 
ates no lien upon and gives the payee no right to the actual 
balance, until the bank has agreed to pay it pro tanto. 

Exceptions overruled. 
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Cuarzues F. Inearus vs. Wituiam P. Baker. 


Intoxicating liquors are not liable to be seized on execution, under the statutes of this com- 
monwealth. 


Hoar, J. This is an action of tort, in which the plaintiff 
seeks to recover the value of seventy-three barrels of spirituous 
and intoxicating liquors, the property of the plaintiff, and con- 
verted by the defendant to his own use. The defendant isa 
deputy sheriff of the county of Suffolk, and justifies the taking 
the liquors upon several writs of attachment against one 8. C. 
Dore, of Cairo, Illinois, who, as he alleges, and as the jury have 
found, conveyed them to the plaintiff by a sale in fraud of his 
creditors. 

Among other instructions which were asked by the plaintiff 
at the trial was this: “that spirituous and intoxicating liquors 
are not attachable in this commonwealth, and therefore a writ 
of attachment is no justification to an officer for taking such 
property.” The presiding judge refused to instruct the jury as 
thus requested, but instructed them that if the sale from Dore 
to the plaintiff was fraudulent as against the creditors of Dore, 
the writs which were given to the defendant for service would 
justify his attachment. The correctness of these rulings is now 
before us for decision. 

By the Gen. Sts. c. 123, § 32, it is provided that all goods and 
chattels, liable to be taken on execution, except such as from 
their nature or situation have been considered as exempt at com- 
mon law, may be attached. In c. 1338, § 29, it is enacted that 
“all chattels, real or personal, and all other goods which by the 
common law are liable to be taken on execution, may be taken 
and sold thereon, except as is otherwise provided in this chap- 
ter.” By §§ 34 to 40 of the same chapter, goods seized on ex- 
‘ ecution must be sold at public auction by the officer, and the 
proceeds applied to paying charges and satisfying the execution. 

There can be no doubt that spirituous and intoxicating.liquors 
are property in this commonwealth, and they are not directly 
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exempted from seizure on execution. But as the only purpose 
for which they can be attached or taken on execution is that 
they may be sold by the officer, within his precinct, in order to 
satisfy the execution, it must follow that, if the sale is prohib- 
ited by law, the taking them is also forbidden by implication. 

By Gen. Sts. c. 86, § 28, it is enacted that no person shall 
manufacture for sale, or sell by himself, his clerk, servant or 
agent, directly or indirectly, any spirituous or intoxicating liquor 
unless authorized as provided in that chapter. The chapter con 
tains no authority for sales by officers, in pursuance of legal 
process. ‘The proVisions of this chapter and of c. 133 are there- 
fore in literal conflict; but, being found in the same body of 
laws, enacted at the same time, one provision must be construed 
as an exception to the general language used in the other; and 
it is the duty of the court to ascertain, if possible, what was the 
intention of the legislature, and which of them it was designed 
should have the more full and complete operation. 

If they were found thus enacted for the first time, and there 
were nothing in the history of previous legislation to aid us in 
construing them, the argument for the defence would certainly 
be very strong. It is the general policy of our laws to make 
the whole property of a debtor applicable to the payment of his 
debts, and to except only such things as are essential! to his 
support and that of his family, for the humane purpose of sav- 
ing them from utter destitution and suffering. In addition to 
this, there are undoubtedly many considerations of a practical 
nature, which might lead us to doubt whether the legislature, 
_ in the use of general and sweeping terms of prohibition, in- 
tended that they should be taken in their literal and absolute 
sense, especially when they would thus come in conflict with 
other reasonable and important rules for the regulation and 
management of property. And we do not overlook the sugges- 
tions, made by counsel, of the peculiar and inconvenient results 
which may follow from the rigid application of the prohibitory 
language of the statute regulating the sale of spirituous and 
intoxicating liquors. Thus, if liquors are property, can an in- 
solvent debtor possess any quantity of them, however large, and 
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yet escape all liability to his creditors? If he is sued, and they 
cannot be taken on execution, and he is arrested, can he take 
the oath for the relief of poor debtors, and still retain them ? 
Would they pass to his assignee in insolvency? or, in case of 
his death, to his administrator? As property, they are subject 
to taxation. But how can the collector of taxes take them? 
He cannot arrest the delinquent tax-payer, if he turns out to 
him sufficient personal property to satisfy the tax; and he can- 
not take liquors if he cannot sell them. Perhaps the answer to 
the case supposed of an administrator or assignee in insolvency 
would be, that he might send the liquors out of the state for 
sale; but the tax collector, the constable, and the sheriff, can 
only act within his precinct. 

It must, however, be borne in mind, that supposed inconven- 
iences attending the execution of a law which the legislature 
have the power to enact do not concern the judicial department 
of the government. They are to be regarded by the courts only 
so far as they may aid in ascertaining the legislative will. And, 
upon a full examination of the question, we are led to the con- 
clusion that it was the intention of the legislature to prohibit 
the sale of spirituous and intoxicating liquors by officers in- 
trusted with the service of executions, as much as by other 
persons not thereto expressly authorized in the statute regu- 
lating the traffic in those liquors. The debtor could not sell the 
liquors to his creditor in payment of his debt; nor sell them to 
others in this commonwealth, to obtain the means of payment, 
without a violation of law; and the officer is merely the instru- 
ment of the law to compel the application, to the satisfaction 
of the creditor’s demand, of property which the debtor would 
not voluntarily apply. 

The history of the legislation upon the subject is still more 
decisive. The Sé. of 1852, c. 322, prohibited the sale of intox- 
icating liquors by all persons not authorized under the provisions 
of that act; and there was no exception in it of sales under 
judicial process. 

In March 1854 the sheriff of Norfolk county was convicted 
before a justice of the peace of a violation of that, statute, and 
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committed to jail. He applied to this court to be discharged 
on habeas corpus, alleging that the sale of which he was con- 
victed was a sale at auction by virtue of an execution commit- 
ted to him for service, on which he had seized and sold the 
liquor which was the property of the execution debtor. It was 
held that the question of the lawfulness of the sale was not open 
upon the habeas corpus, and he was discharged on other grounds. 
Adams v. Vose, 1 Gray, 51. But immediately after the decision, 
in April 1854, a statute was passed which excepted from the 
prohibitions of the act of 1852 sales at auction by sheriffs, dep- 
uty sheriffs, constables, coroners, executors or administrators, 
and assignees in insolvency, made in pursuance of a judgment, 
decree or warrant from a court of competent jurisdiction. St. 
1854, c. 400. 

The supreme court of Maine in the year 1853 had decided, 
under a statute very similar to the Massachusetts act of 1852, 
that spirituous and intoxicating liquors could not be taken in 
execution. Nichols v. Valentine, 36 Maine, 322. 

In 1855 a new statute was passed by our own legislature, sub- 
stantially the same in its provisions with c. 86 of the Gen. Sts., 
and repealing all acts and parts of acts inconsistent with it. It 
contained no exception of sales made by the persons named in 
the act of 1854. In 1859 the commissioners to revise the statutes 
embodied in their report the statute of 1855, omitting all refer- 
ence to the statute of 1854, and including none of its provisions; 
it was adopted as a part of the Gen. Sts. in the same form; and 
by Gen. Sts. c. 182, the statute of 1854 was named among the 
acts expressly repealed. 

And it is noticeable, as an indication that the necessity of ex- 
empting officers from a general prohibition, which might other- 
wise apply to them, did not then escape the attention of the 
legislature, nor of the commissioners, that, in the chapter of the 
Gen. Sts. which imposes a penalty for sales at auction by any 
person not licensed as an auctioneer, is an express exception of 
sales by sheriffs, deputy sheriffs, coroners, constables, collectors 
of taxes, executors, administrators, guardians, assignees of insol- 
vent debtors, and other persons required by law to sell real or 
personal estate. Gen. Sts. c. 50, § 10. 
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This review of the statutes shows that the omission to except 
sales on execution from the prohibition to sell liquors except in 
thé” manner authorized by Gen. Sts. c. 86, was not by inadver- 
tence, but by design. 

The exceptions taken by the plaintiff are therefore sustained, 
and a new trial granted. The defendant could of course have 
no better right to take the liquors from the fraudulent vendee 
of Dore than he had to take them from the vendor. The sale 
to the plaintiff passed the property to him, subject only to be 
divested when lawfully taken to be applied in satisfaction of a 
judgment obtained by a creditor of the fraudulent vendor. 
| | Exceptions sustained. 

T. M. Hayes, (C. C. Dame with him,) for the plaintiff. 

T. H. Sweetser, for the defendant. 
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Braprorp S. Farrineton vs. James W. EnpGEeRLeEY. 


An officer who has attached property on a writ may employ the defendant’s wife as the 
keeper thereof, and the attachment will not thereby be dissolved. 


Torr for the conversion of certain articles of household furni- 
ture. 

At the trial in the superior court, before Russell, J., it appeared 
that the plaintiff, who was a deputy sheriff, attached the articles 
in question on a writ against one Sawyer, and appointed Saw 
yer’s wife as the keeper thereof. The defendant afterwards car- 
ried away the property, after being twice informed that Sawyer’s 
wife was acting as keeper under the plaintiff. It did not appear 
and was not contended that Mrs. Sawyer was engaged in any 
business on her own account, or had any separate property. 
Judgment was afterwards obtained against Sawyer in the suit 
in which the attachment was made, and execution issued. 

The judge ruled upon the foregoing facts that the plaintiff 
could not maintain his action, and a verdict was accordingly 
returned for the defendant. ‘The plaintiff alleged exceptions. 
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J. W. Hubbard, (T. Weston, Jr., with him,) for the plaintiff. 

F’. Woodside, for the defendant. An attachment is dissolve¢ 
if the attached goods are left under the control of the defendant 
in the writ. Train v. Wellington, 12 Mass. 497. Butterfield v. 
Clemence, 10 Cush. 269. A wife’s custody is her husband’s cus- 
tody. A keeper of attached property stands in a hostile attitude 
towards the owner of it. It is against the policy of the law to 
allow a wife to be placed in that position towards her husband. 
Besides ; a keeper may be sued by the officer. Can a married 
woman be so sued? Story on Bailm. §§ 125, 132. Ifa married 
woman becomes a depositary without her: husband’s consent, 
the act is a mere nullity and no contract arises. Story on 
Bailm. § 50. 

Foster, J. The only question before the court upon this bill 
of exceptions is, whether an officer who has attached personal 
property may employ the wife of the defendant as a keeper and 
commit to her charge, as his bailee, the property of her husband 
under attachment. 

By a recent statute, Gen. Sts. c. 108, § 3, a married woman is 
expressly authorized “to carry on any trade or business and per- 
form any labor or services on her sole and separate account, and 
sue and be sued in all matters having relation to her separate 
property, business, trade, services, labor and earnings, in the 
same manner as if she were sole.” This language is certainly 
broad enough to permit a married woman to perform the labor 
or services of a keeper of attached property. If she may be an 
agent under any circumstances, to have the custody of property, 
there would seem to be no reason why she cannot act in that 
way on behalf of a deputy sheriff as well as any one else. And 
we suppose the only doubt arises from the fact that her husband 
was the party owning tht property attached. But although the 
general property of goods attached is in the defendant, yet the 
attaching officer has a special property and the exclusive right 
of possession. The keeper is merely his servant, has no special 
property, and can maintain no action even against a trespasser. 
Perley v. Foster, 9 Mass. 112. The officer remains responsible 
for property in the hands:of his keeper equally as while it 
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continued in his personal custody; so that the creditor has no 
interest in the question who shall hold it. 

The objection cannot prevail unless a delivery to the defend- 
ant’s wife, like one to the defendant himself, is an abandonment 
of the officer’s possession and a dissolution of the attachment. 
This we cannot hold, for we find nothing in the relation of hus- 
band and wife and no principle of public policy to prevent a 
married woman from keeping goods, the special property of 
which is in the officer, because the general property is in her 
husband. ‘The present defendant was not misled by any ap- 
parent possession of the husband, because he was twice notified 
that the wife held the goods as keeper for the attaching officer. 

If officers choose to assume the risks incident to employing 
a wife or any other member of the defendant’s family as keeper, 
we know no rule of law to forbid them. 


Exceptions sustained. 


D. M. Cocurane & another vs. Bensamin T. Reep & 
others. 


The officers of a manufacturing corporation who have neglected to file the certificates re- 
quired by Gen. Sts. c. 60, § 24, are not liable in an action at law for the debts of the cor- 
poration contracted during the continuance of such neglect; but the remedy against them 
is by a suit in equity. 


Cuapman, J. This action is brought against the defendants 
as officers of a manufacturing corporation, to recover the price 
of a bill of merchandise sold and delivered by the plaintiffs to 
the corporation, on the ground that they neglected to make and 
file the certificates required by Gen. Sts. c. 60, § 24. This sec- 
tion is as follows: “ Companies subsequently (meaning subse- 
quently to June 29th 1857) established shall make, publish and 
deposit all the certificates and returns required of corporations 
organized under chapter sixty-one in the manner and under 
similar liabilities to those therein specified.” Chapter 61 speci- 
fies in §§ 8, 9 and 10 the certificates required; and § 11 specifies 
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the liabilities incurred by neglecting to make, publish and de- 
posit those certificates, namely, the officers “ shall be ointly and 
severally liable for all debts of the corporation contracted during 
the continuance of such violation, refusal or neglect” of duty. 

This chapter provides no specific form of remedy against such 
officers, but c. 68, § 17, provides that when they or any of them 
are liable for any of the debts of the corporation, or for their 
acts or omissions respecting its business, the party entitled may, 
instead of any remedy otherwise provided, maintain a suit in 
equity. This, then, is a remedy which the statutes have ob- 
viously provided for the plaintiff, in a case like the present. 

But the plaintiff contends that he is entitled to maintain the 
present action under c.60,§31. It is true that the terms of that 
section are broad. It provides that “when any of the officers 
of the company are liable by the provisions of this chapter to 
pay the debts of the company, or any part thereof, any person 
to whom they are so liable may have an action of tort against 
any one or more of said officers.” There are liabilities to which 
this section applies, and for which it seems to be the only rem- 
edy, so that it may be valid without applying it to a case like 
the present. If it were held to apply to the present case, then 
the defendants would be held to a liability dissimilar to those 
which exist under c. 61, and this would be a liability not con- 
templated in § 24. 

There is an obvious reason for giving this restricted construc- 
tion to §§ 24 and 31. Section 31 is a mere reénactment of Rev. 
Sts. c. 88, § 29, and the operation of that section was found to 
be so inequitable that the court compelled creditors to resort to 
a bill in equity to enforce their claims against officers under the 
statute. Merchants’ Bank v. Stevenson, 10 Gray, 232. Kinsley 
v. Rice, Ib. 325. It was probably retained in the Gen. Sts. by 
inadvertence, and by St. 1862, c. 218, § 10, it is repealed. 

As the point is before us, and has been argued, it is proper to 
say that, although the defendants’ charter by its terms creates 
the corporation “with all the powers and privileges, and subject 
to all the duties, restrictions and liabilities set forth in the thirty 
eighth and forty-fourth chapters of the Revised Statutes,” yet it 
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“must be construed as referring to those chapters with the modi- 


fications of them which existed at the time of granting the 
defendants’ charter. The St. of 1857, c. 276, then existed, and 
the defendants were bound to comply with its provisions. This 
is but a reasonable construction of the words of reference. 
Exceptions overruled. 

C. B. Goodrich & E. Avery, for the plaintiffs, cited, besides 
the statutes, Newcomb v. Reed, 12 Allen, 362; Peele v. Phillips, 
8 Allen, 86; Merchants’ Bank v. Stevenson, 5 Allen, 398; Cam- 
bridge Water Works v. Somerville Dyeing & Bleaching Co. 
4 Allen, PRE Denny v. Richardson, 4 Gray, 274; Knowlton v. 
Ackley, 8 Cush. 97. 

E. Merwin, for the defendants. 


Epwarp Brooxs & others vs. Heten C. Everetr & others, 


A widow is not dowable if her husband was only seised of a remainder during the cover- 
ture, with a life estate preceding it which was not terminated during his life. 


Hoar, J. This bill,which is brought by the executors and 
trustees under the will of Peter C. Brooks, is in the nature of a 
bill of interpleader, asking the direction of the court, in the exe- 
cution of their trust. The direction of the court is asked only 
so far as the disposition of the personal estate is concerned. A 
part of this is derived from the sale of real estate under a power 
given to the trustees by the will. The bill does not show dis- 
tinctly when the real estate was sold; and there might be some 
difficulty in fully determining the rights of the parties in all par- 
ticulars without a more precise statement of the facts. But, 
upon examining the arguments submitted to us, we find that 
there is only one point upon which any adverse claims are 
made; and we therefore confine our decision to that point, and 
shall allow the decree to be framed in other respects in con- 
formity to the agreement of the parties. 
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The parties litigant are the widow and children of Edward 
Brooks Everett. By the will of Mr. Brooks, certain real and 
personal estate was given to trustees, in trust to pay the income 
thereof to his daughter, Mrs. Charlotte Gray Everett, wife of 
Edward Everett, during her life, and at her decease to convey 
and pay over the principal to her issue; with the exception that, 
if her husband as well as her issue should survive her, the trus- 
tees should retain one half of the trust fund during his life, and 
pay the income of it to him. The trustees had power to change 
the real estate into personal, and invest it at their discretion. 
Mrs. Everett died, leaving, with other children, her sqg Edward 
Brooks Everett, and her husband surviving. Edward Brooks 
Everett died before his father. The trustees, during the life of 
Edward Everett, and after the decease of his wife, sold portions 
of the real estate belonging to the fund which they were to hold 
in trust during his life. The widow of Edward Brooks Everett, 


the son, now claims that she is entitled to receive a part of the 


proceeds of this real estate, as a substitute for dower; on the 


ground that she would have been entitled to dower therein, if 


it had not been sold, and that equity will distribute the money 
among the parties interested in the land, in proportion to their 
respective interests. Her claim is resisted on behalf of her 
minor children; and we are of opinion that it cannot be sup- 
ported. 

A widow is not dowable of a trust estate. Reed v. Whitney, 7 
Gray, 533, and cases there cited. If the trustees took the estate 
in fee, it is obvious that Edward B. Everett never had any seisin 


during coverture which would give his wife a right of dower. — 


But if, as her counsel contends, the estate of the trustees, after 
the death of Mrs. Charlotte G. Everett, was only an estate for 
the life of Edward Everett, the legal remainder vesting in her 
son Edward B. Everett as a purchaser under his grandfather’s 
will, the result would not be changed. If there had been no 
trust, but a life estate had been given directly to Edward Ever- 
ett, with remainder in fee to his son Edward B., the son’s wife 
would have acquired no right of dower therein, as her husband 
died before his father. A seisin by a husband of a vested 
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remainder is not sufficient to entitle his widow to dower. He 
must have had, during the coverture, a present right of freehold 
Eldredge v. Forrestal, 7 Mass. 253. Blood v. Blood, 23 Pick. 
80. 4 Kent Com. (6th ed.) 37, 38, 39. Robinson v. Codman 
1 Sumner, 121. 1 Washburn on Real Prop. 154. 1 Cruise 
‘Dig. (Greenl. ed.) tit. vi. c. 2, § 8. D'Arcy v. Blake, 2 Sch. & 
plief. 387. 

There is no such distinction in this respect as has been sug- 
gested between estates acquired by descent and those acquired 
by purchase. The authorities cited to support it are.those in 
which the application of the maxim dos de dote peti non debet 
is discussed. Co. Litt. 831 a. 1 Washburn on Real Prop. 
210.. 4 Dane Ab. 663. Geer v. Hamblin, 1 Greenl. 54. Man- 
ning v. Laboree, 33 Maine, 343. Dunham v. Osborn, 1 Paige, 
634. In the matter of Cregier, 1 Barb. Ch.598.. Where the heir 
purchases of his ancestor in his lifetime, he has had an actual 
seisin which entitles his wife to dower, although the ancestor 
may also leave a widow; and the difference in the nature of her 
right from that which she would have had if her husband had 
taken by descent is well settled. The cases cited do not conflict 
with the general principle that to give a right of dower the hus- 
_ band must have been seised of an estate of freehold in posses- 
sion, and of inheritance, during the coverture. 

A decree is to be entered in conformity with this opinion, and 
the costs of all the parties are to be allowed from the fund. 

L. Shaw, for Mrs. Everett. 

E. 8. Rand, Jr., for the minor children. 
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Wiutiam H. Watcorr vs. Epmunp KimBau.L. 


Statements contained in the answer filed in a cause cannot be used as evidence against the 
defendant on the trial of the same cause, or commented on by the plaintiff’s counsel in 
argument to the jury. 


Contract brought to recover wages from September 23d 
1864 to July 17th 1865. The answer, amongst other things, 
set forth that the plaintiff had received of the defendant a check 
for $115 in full, and had executed a receipt in full therefor dated 
August 14th. | 

At the trial in the superior court, before Wilkinson, J., the de- 
fendant produced the following receipt signed by the plaintiff; 
“ Boston, Aug. 1st. Received of Mr. E. Kimball in full of all 
demands the sum of $115. One hundred and fifteen dollars. 
W.H. Walcott.” And the defendant and his son testified that 
he gave to the plaintiff a check for $100 subsequently to the Ist 
of August 1865, and received the receipt therefor. 

The plaintiff contended that the receipt, if signed by him, was 
fraudulently obtained on the 1st of August, while he was under 
the influence of liquor; and the time when the receipt was given — 
became material. 

The plaintiff’s counsel claimed the right to argue from the 
answer that the defendant had at one time said that the receipt 
was dated August 14th, and that the check was for $115; but the 
judge ruled that, in the absence of any evidence tending to show — 
that the answer was prepared under the defendant’s directions, 
the allegation in the answer could not be used as evidence 
against him. 

The jury returned a verdict for the defendant, and the plain- 
tiff alleged exceptions. 

C. A. Welch, for the plaintiff. 

J. B. Goodrich, for the defendant. 

Foster, J. At the trial in the superior court the plaintiff 
sought to argue from the answer that the defendant had at one 
time made a claim not consistent with his testimony before the 
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jury; but the presiding judge ruled that, in the absence of any 
evidence tending to show that the answer was prepared under 
the defendant’s direction, it could not be used as evidence against 
him. ‘The provision of Gen. Sts. c. 129, § 72, reénacted from St. 
1852, c. 312, § 75, is, “ Neither the declaration, answer, nor any 
- subsequent allegation, shall be deemed evidence on the trial, 
but allegations only whereby the party making them is bound.” 
It is contended that this section is to be construed to mean 
that the pleadings are not to be used as evidence in favor of, but 
may be, so far as they contain admissions of fact, as evidence 
against the party by whom they are filed. This construction 
is claimed to be supported by the language of the original 
code of practice reported by the commissioners, which contains 
the words, “though sworn to,” not found in the act itself. If 
the provision were restricted to the answer, which the practice 
act as reported by the commissioners required to be supported 
by oath, there would be some presumption that they merely in- 
tended to negative the application of the rule in equity thata 
sworn answer, so far as it is responsive to the bill, shall be evi- 
dence in favor of the defendant. But the language of the first 
statute, as well as the present, was general and applied to dec- 
larations and replications never required to be supported by 
oath, and never, at law or in equity, deemed evidence for the 
plaintiff. 

We think its meaning may be ascertained by reference to 
previous legislation. The Rev. Sts. c. 100, § 18, enacted that 
where double pleas were filed by the defendant, “no averment, 
confession or acknowledgment contained in any one of such 
pleas shall be used or taken as evidence against him on the trial 
of any issue joined on any other of the same pleas.” When 
special pleas gave way to a system under which the general 
issue was accompanied by specifications of defence, this court 
applied to such specifications the rule of this section. Chief 
Justice Shaw said: “The specification is in the nature of 
a plea, and is substituted for it. No averment contained in it 
shall be used as evidence. It is in the nature of a privileged 
communication. It is a statement submitted to a court of 
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competent jurisdiction, and which is to be heard and decided 
upon by the court.” Baldwin v. Gregg, 13 Met. 253. 

Such being the statute and such the exposition of the law at 
the time the code of practice was adopted, we are of opinion 
that the legislature intended to continue the same rule in force, 
and that pleadings are not evidence, either for or against the 
party filing them, upon the trial of an issue of fact in the cause 
in which they are filed. They are allegations by which the 
party is bound, and from them the court determines the issue to 
be submitted to the jury. But the statute expressly and wholly 
excludes their use as evidence in the cause. Such is the literal 
interpretation of its language, and such the historical argument 
in its favor. If we go further, and consider the expediency of 
the rule, we have no reason to be dissatisfied with it. It would 
be most inconvenient to permit a jury to hear evidence and de- 
cide upon the circumstances under which an answer has been 
drawn by an attorney, whether by or without the personal direc- 
tions of his client; and certainly it would be most unjust, if the 
pleading had not been specially offered as evidence, to permit 
counsel to comment upon it in argument after the evidence has 
been closed, and when no opportunity of explanation remains. 

Exceptions overruled.* 


| 


Joun J. SHaw vs. James CarRBREY. 


Buildings which are sold without the land on which they stand, with the intention of all 
parties to sever them from the land, pass to the purchaser, with a right to remove them as 
personal property within a reasonable time. 

The owner of land on which three wooden buildings stood authorized his agent to sell them, 
to be removed before a certain day and not put up again in the same town. The agent there- 
upon sold the same to A., giving a common bill of parcels thereof, and informed the owner 
of the sale, to which he did not object, though not of the giving of the bill of parcels, and 
paid him the money. Before the day fixed for their removal, A. sold the buildings to B., 


* As to the admissibility of the answer in evidence in another action, see 
Bliss v. Nichols, 12 Allen, 448, and cases there cited. 
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giving him a common bill of parcels thereof, and informing him who was the owner of 
the land, and that the buildings must be removed as soon as possible, to which B. replied 
that he would see the owner and arrange it with him. The buildings not being removed, 
the owner, after another notice to A. which was sent by him to B., sold them to C., who 
removed them. Held, that B. could not recover back the money paid by him to A. for 
the buildings. 


Contract brought to recover back one hundred dollars, money 
had and received. 

At the trial in the superior court, before Putnam, J., without a 
jury, it appeared that on the 22d of April 1864 William Minot, 
Jr., being the owner of certain real estate situated in West Rox- 
bury, of which three wooden buildings standing thereon were a 
part, and desiring to have them removed, verbally authorized one 
McLaughlin, as his agent, to sell said buildings, the same to be 
taken down and removed before the 1st of May 1864, and not 
to be put up again in West Roxbury. 

The said McLaughlin, on the same day, gave the defendant 
a common bill of parcels of said buildings, in his own name, 
without mention of any conditions or terms, and received there- 
for, at the same time, thirty-five dollars, which Mr. Minot re- 
ceived. Mr. Minot was informed of the transaction, and did not 
object to it; but there was no evidence that he knew anything 
about the bill of parcels. 

On April 25th 1864, the defendant gave plaintiff a similar bill 
of parcels of said buildings, and received therefor at the same time 
the sum of one hundred dollars. The plaintiff was notified, 
when said paper was given, that Mr. Minot was the owner of 
said real estate, and that he must take down the buildings as 
soon as he possibly could, to which he replied that he would see 
Mr. Minot and arrange the matter with him; but he did not 
see Mr. Minot, although, he endeavored to find him. Mr. Minot 
sent notices to the defendant to come and take the buildings 
down, which notices the defendant sent to the plaintiff, who was 
notified that if he did not remove the buildings Mr. Minot would. 
The buildings not having been removed, Mr. Minot on the Ist 
or 3d of May sold the same to one Hodgdon, who immediately 
removed the same. Mr. Minot tendered said thirty-five dollars 
to Carbrey, who refused to receive it. 
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On these facts, the judge found for the defendant; and the 
plaintiff alleged exceptions. 

T. P. Proctor, for the plaintiff. There was no valid sale to 
the plaintiff. ‘The buildings did not become personal estate till 
severed from the land. Stearns v. Washburn, 7 Gray, 187. 
Claflin v. Carpenter, 4 Met. 580. Lamson v. Patch, 5 Allen, 
586. Burton v. Scherpf, 1 Allen, 13838. McLaughlin had no 
authority to make an unconditional sale. The plaintiff knew 
nothing of the conditions, and the same were broken by the de- 
fendant. ‘The title of the plaintiff was an unconditional one, or 
nothing. ‘The plaintiff paid his money for an absolute title, 
which was not received. 

C. S. Lincoln, for the defendant. 

Gray, J. McLaughlin was authorized by Minot, the owner 
of the land, to sell the buildings, to be removed before the 1st 
of May, and not put up again in the same town; and sold them 
to the defendant on the 22d of April, and informed Minot of the 
transaction, who received the price, without objecting to the 
want of like express conditions in that sale. The buildings 
being sold without the land, and with the manifest intention of 
all parties to sever them from the land, passed to the defendant, 
with a right to remove them as personal property within a 
reasonable time, and to sell them to whom he pleased. Nelson 
v. Nelson, 6 Gray, 380. Bostwick v. Leach, 3 Day, 476. Hallen 
v. Runder, 1 Cr., Mees. & R. 266. 

The defendant on the 25th of April sold his right in the build- 
ings to the plaintiff, and at the same time gave him notice that 
Minot was the owner of the land, and that the plaintiff must re- 
move the buildings as soon as he possibly could. To this the 
plaintiff assented, by replying that he would see Minot and 
arrange the matter with him, but failed so todo. The question 
whether the plaintiff could possibly have removed the buildings 
before the Ist of May was a question of fact, upon which the 
finding of the judge of the superior court, to whose decision, 
waiving a trial by jury, the case had been submitted by the par- 
ties, is not open to revision in this court. This sale of the de- 
fendant’s property in the buildings was a sufficient consideration 
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for the money paid by the plaintiff to the defendant; and the 
plaintiff’s neglect to remove the buildings immediately, or to ob- 
tain an extension of time from the owner of the land for their 
removal, whereby the plaintiff lost the right to remove his prop- 
erty, did not authorize him to recover back the purchase-money. 
The. objection that the bills of sale of the buildings were not 
stamped as required by the laws of the United States went to 
their admissibility in evidence, and is not reserved upon these 
exceptions. We have therefore no occasion to consider whether 
these bills of sale of personal property, the first of which only 
includes a receipt, needed any stamp. aceptions overruled. 


Lucy A. Smittey vs. Ira ALuLen.* 


It is the duty of a coroner, who finds personal property upon the dead body of a person 
killed by an accident and rightfully takes possession thereof, to deliver the same to the 
true owner on reasonable demand and proof of ownership; and, if he refuses to do so upon 
the sole ground that it is his duty as coroner to deliver the same to the administrator of 
the estate of the deceased person, an action of replevin may be maintained against him 
therefor. 


Repievin of a gold watch and chain and sundry articles of 
jewelry. The writ was dated November 10th 1864. 

At the trial in the superior court, before Ames, J., it appeared 
that Francis Frye, in October 1864, was struck by the engine 
attached to a railroad train in West Roxbury, and was killed. 
The defendant, as a coroner of the county, caused an inquest to 
be duly held, and thereafter took charge of the articles described 
in the writ, all of which were found upon the person of the de- 
ceased. The plaintiff, who at first represented herself to be the 
wife of said Frye, claimed the property as her own, and de- 
manded it of the defendant, before bringing this action. The 
defendant did not comply with the demand, but insisted that it 


* This case was argued with the Norfolk cases, in October 1866. 
VOL. XIII. 30 
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was his duty to deliver it to the administrator of the estate of 
said Frye, when appointed ; and it appeared that one Shepherd 
was appointed such administrator on the 7th of November 1864, 
and claimed and still claims that the property belongs to him in 
that capacity. It was not claimed that the articles came wrong- 
fully to the hands of said Frye, but the plaintiff insisted that she 
delivered them to him, and permitted him to use and wear them 
as a favor and an act of friendship and kindness to him, without 
any stipulation as to the length of time that such use should 
continue, as a gratuitous bailment. And it appeared that he 
had usually worn said articles and carried them on his person 
for four or five years, and to the day of his death. 

‘The defendant then contended that if the articles were ever 
the property of the plaintiff, (which he denied,) yet, under the 
circumstances of the case, she would not be entitled to maintain 
this action. 

The judge ruled that, assuming the plaintiff’s account of the 
transaction to be true as above set forth, it was the duty of the 
defendant, as a coroner, to take charge of the personal property 
of the deceased found upon the body, including such articles of 
personal wear as were apparently or presumably his property, 
and including also such things as were intrusted to him, or in 
which he had a qualified or special property or right of posses- 
sion as bailee; and that it was also his duty and his right to 
retain such articles in his possession, to deliver to the adminis- 
trator of the estate of the deceased, if one should be appointed 
within sixty days, who should claim them, or to the public ad- 
minisirator, if no such appointment should be made; and that 
under Gen. Sts. c. 175, § 17, the defendant would not be liable, 
under the circumstances of the case, in the present action, but 
that the plaintiff must seek her remedy against the administrator. 

The jury thereupon, by direction of the judge, returned a ver- 
dict for the defendant. ‘The plaintiff alleged exceptions. 

J. W. May, for the plaintiff. | 

T. Wentworth, for the defendant. An administrator of the 
estate of the deceased had been appointed before the commence- 
ment of this action, and the coroner simply wished to hand over 
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the property to him. The law placed the property in the hands 
of the coroner, in the first instance. May he not protect himself 
by delivering it to the administrator? In taking inquests, a 
coroner exercises judicial powers, and cannot act by deputy. 
Gen. Sts. c. 175, §§ 2,5, 10,11. 1 Burn’s Just. 927. Wood's 
Inst. book 4, c.1,§19. The King v. Ferrand, 3 B. & Ald. 260. 
Regina v. Taylor, 9 C. & P. 672. His court is a court of 
record. 4 Bl. Com. 274. 2 Hale P. C. 53. Gen. Sts. c. 175, 
$10. Certiorari lies to a coroner to remove a case, and manda- 
mus to compel him to execute his duty. 2 Hale P. C.67. In 
the matter of Culley, 5 B. & Ad. 230. The supreme judicial 
court has general superintendence over all inferior courts. Gen. 
Sts. c. 112, § 3. It could therefore issue a certiorari to the 
* coroner, or a writ of mandamus. It was the duty of the defend- 
ant to take an inquisition upon the death of Frye, and to take 
charge of all personal property found upon or near his body. 
Gen. Sts. c. 175, § 17. This property was to be disposed of by 
him judicially. This duty was imposed upon him by law. If he 
decided wrong, this court, upon proper process, could correct his 
decision. But no action at law lies against him for a mistake 
in exercising his judicial duty. 

The statute gives to coroners the custody of property found 
upon or near dead bodies for a twofold purpose; to preserve it 
for the rightful owner, and to preserve it for the furtherance of 
public justice. Such property may be important evidence, in 
- ease of a homicide. Would the coroner in such case be liable 
for retaining it? It may also be claimed by several persons. Is 
the coroner to decide at his peril to whom it belongs, or shall he 
deliver it over to the administrator? The property, while in the 
custody of the coroner, is in the custody of the law. It is held 
under a decree of the court having jurisdiction of the matter. 
All governments make provision for property under these circum- 
stances ; assuming that it is without a lawful possessor. The 
true owner has a perfect remedy by bringing the case before this 
court. The Gen. Sts. c. 175, § 17, by providing that the coroner 
shall deliver such property forthwith to those entitled to its care 
or possession, carefully avoid providing that he Shall deliver it to 
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the owner. The district attorney or a general or special admin- 
istrator may be entitled to the possession temporarily. No ac- 
tion has ever been maintained against a coroner for an act of 
official duty, growing out of the exercise of his power in taking 
an inquest. See Garnett v. Ferrand, 6 B. & C. 611; & C9 
D. & R. 657. 

BiceLow, C. J. Upon the undisputed facts of this case, the 
right of property in the articles replevied was at the time of suit 
brought in the plaintiff. We think it also clear that the right of 
possession was then in her, and that this action can be main- 
tained. 

The person deceased, on whose body they were found by the 
defendant, was a mere gratuitous bailee. The articles were lent 
to him by the plaintiff, subject to be reclaimed by her at any — 
moment. His death did not in any way affect or change her 
right of property, or of immediate possession on due demand. It 
did make it the duty of the defendant to take charge of the prop- 
erty in his capacity as coroner. This is imposed on him by 
Gen. Sts. c. 175, § 17; but the same statute also makes it his 
duty to “deliver the same forthwith to those entitled to its care 
or possession.” The administrator of the person deceased had 
no right or title in them, nor could he lawfully claim to retain 
possession of them as against the plaintiff’ There was no lien 
on them in favor of the intestate’s estate. The bailment was at 
an end, and the right of the plaintiff to resume possession was 
absolute. We know of no principle or rule of law by virtue of 
which an administrator can claim a right as against the owner 
to receive or take possession of property belonging to another 
person which was in the hands of his intestate at the time of his 
death, and which the latter would have been bound to deliver to 
the former at any moment on demand. Nor does: the statute 
above cited, which imposes on a coroner the duty of taking 
charge of property of persons deceased, confer any such right. 
On the contrary, it is studiously framed so as to avoid any 
interference with the legal rights of parties. The possession 
which the coroner is authorized to take is for the immediate 
care- and preservation of the property only, in order that it 
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may be forthwith delivered to those entitled to its care or 
possession. 

But it is suggested that a coroner is a judicial officer, and that 
no action can be maintained against him for the exercise of any 
authority coming within the scope of his legitimate jurisdiction. 
This is a well settled rule; but it has no application to the 
present case. A coroner is clothed with certain judicial powers; 
but he is also authorized to exercise ministerial and executive 
duties. For error, mistake, or even misconduct in the former 
capacity, he is not liable to an action; but when he acts in the 
latter capacity, he is answerable to those who are injured by any 
excess or abuse of his official powers. In this respect, he stands 
on the same footing with sheriffs and justices of the peace. We 
are unable to see that the duty imposed on him by the statute, 
of taking possession of property found on the body of a deceased 
person and of delivering it forthwith to the person entitled to it, 
has in it any of the elements of a judicial power or authority. 
It is the mere performance of a prescribed act. It involves no 
exercise of judgment or discretion, by which the rights of any 
person are conclusively settled. His action is in its nature purely 
ministerial, like the service of a writ or the levy of an execu- 
tion. An officer is required to seize the goods of the debtor; he 
must determine what goods he will take; if he errs and takes 
the property of another person he is liable therefor. So here ; 
the coroner is bound to take charge of the property, and to de- 
liver it to the person entitled to receive it. If he refuses un- 
reasonably or without sufficient cause, he violates his duty and 
is liable therefor. 

But it is said that this interpretation of the statute casts an 
unreasonable burden on a public oflicer, by requiring him to de- 
termine at his peril in whom the right of possession of the prop- 
erty is vested which the law requires him to take in charge. 
We think this argument is pressed too far by the counsel for 
the defendant. A coroner cannot be held liable for property 
taken in charge by him, until after due demand and a wrongful 
refusal to surrender it, equivalent to a conversion. It is right- 
ful’y in his possession until due demand is made therefor, and he 


470 SUFFOLK. 


Leggett v. Baker. 


wrongfully refuses to give it up. He would not be liable on 
proof of a mere demand. If A. find the goods of B., and on de- 
‘mand answers that he knows not whether B. be the true owner, 
and therefore refuses to deliver them, this is not evidence of a 
conversion. Jsaack v. Clark, 2 Bulst. 312. Gunton v. Nurse, 2_ 
Brod. & Bing. 447. Clark v.. Chamberlain, 2 M. & W. 78. 

Solomons v. Dawes, 1 Esp. 83. Davies v. Vernon, 6 Q. B. 443. 
If, in the present case, the defendant had, on the demand of the 
plaintiff for the articles in question, required reasonable proof of 
her title to the possession of them, his refusal to deliver them 
without such proof would not have rendered him liable to an 
action. 

But the evidence -in this case discloses that on demand made 
he denied absolutely the right of the plaintiff to the possession 
of the articles. He set up against her claim the right of the ad- 
ministrator to receive them. This was a conversion. A refusal 
to surrender property belonging to a party, on the ground that it 
belongs to another person, proves a conversion. Caunce v. Span- 
ton, 7 Man. & Gr. 903. 2 Saund. 47 f. Exceptions sustained. 


Wiuuram T. Leceerr vs. Wittiam P. Baker. 


If a sale of goods is made by a debtor which, though not fraudulent at common law, is in 
violation of our insolvent laws, and the goods are attached by a creditor while in the 
hands of the purchaser, and are held until the institution of proceedings in insolvency 
and the choice of an assignee, and are then delivered to the assignee, these facts may be 


shown in mitigation of damages, in an action brought by the purchaser against the 
attaching creditor. 


Foster, J. This is an action of tort, with one count in tres- 
pass quare clausum, and one in the nature of trover, against a 
deputy sheriff to recover damages for attaching the goods of the 
plaintiff upon a writ against Eli Thayer, Jr., who became an 
insolvent debtor a few days after the attachment, and before 
the trial of the present cause. In mitigation of damages, the 
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defendant sought to prove that he had delivered the property 
to the assignee in insolvency, and that the nominal sale from 
Thayer to the plaintiff was fraudulent and void as against said 
insolvency proceedings; in other words, that the assignee was 


legally entitled to the property, and had actually received it. 


Upon the question whether the sale was in fraud of the insol- 
vent laws, the defendant asked the court to instruct the jury that, 
if Thayer at the time of the alleged sale was insolvent, and 
Leggett had reasonable cause to believe him insolvent, and if 
the sale was made with a view to prevent the’ property from 
being distributed under the laws relating to insolvency, such sale 
would be void as against the assignee; and if the defendant, 
acting in his official capacity as messenger, afterwards delivered 
it to the assignee, this should be taken into account in mitiga- 
tion of damages, and the plaintiff could recover damages only 
for the interference with the property and its detention till it was 
delivered to the assignee ; and also, if the alleged sale was not 
made in the usual and ordinary course of Thayer’s business, that 
fact would be prima facie evidence that Leggett had reasonable 
cause to believe Thayer insolvent, and that the sale was made 
in violation of the insolvent laws of the Commonwealth. But 
the judge declined to give these instructions, and ruled that the 
provisions of the insolvent laws did not in any way apply to the 
questions at issue in this case, and could not be invoked in aid 
of the defendant, who represented a creditor attempting to re- 
cover his debt by an attachment; and that the plaintiff, if he 
was entitled to recover at all, was entitled to recover the fair 
market value of the property at the time it was taken. 

We are of opinion that the instructions asked for by the de- 
fendant were substantially correct, and should have been given. ~ 
The evidence in mitigation of damages was admissible, both in 
reply to the count in trespass quare clausum and to that in tro- 
ver. No allegation on the subject in the answer was necessary. 
It would have been equally admissible even after a default, upon 
a hearing to assess damages. If the plaintiff had been compelled 
to pay the assignee the value of this property on the ground that — 
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his title was void as against the proceedings in insolvency, he 
could have shown in reduction of damages in this case that the 
assignee had elected to avoid the sale and had received the prop- 
erty from the deputy sheriff. The assignee could have replevied 
the property from the defendant, or have demanded it of him 
and sued him in trover upon a refusal to deliver it up. 

The defendant, if satisfied of the fraudulent character of the 
sale, did only his duty in surrendering the property to the as- 
signee. By doing so without suit, he of course assumed the 
burden of establishing the fraudulent character of the plaintiff’s 
title. Gardner v. Lane, 9 Allen, 492, contains nothing contrary 
to the opinion now expressed. That was replevin, in which the 
result depended upon the state of the title at the date of the 
writ, and the defendant could not show, to defeat the action, 
that since it was commenced the plaintiff’s title to the property, 
good at common law, had become liable to be set aside in favor 
of an assignee in insolvency. 

Even in that case, upon the question of a judgment for a 
return or upon a suit on the replevin bond, it would seem to 
have been competent to prove that the property actually be- 
longed to the assignee, and had been received by him. Kimball 
v. Thompson, 4 Cush. 441. Exceptions sustained. 

N. Morse, H. J. Boardman & C. Blodgett, Jr., for the defend- 
ant, cited Fowler v. Gilman, 13 Met. 267; Chamberlin v. Shaw, 
18 Pick. 283; 2 Greenl. Ev. § 649. 

J, F. Pickering, for the plaintiff. 


Marcaret McFappen vs. Wiuuiam Frye. 


If a bastard child is born in this commonwealth, and both its parents reside here at the time 
of its birth, a complaint against the father under the bastardy act may be maintained, 
although the child was begotten in Canada, and both parents then resided there. 


Compuaint under Gen. Sts. c. 72, concerning the maintenance 
of bastard children. At the trial in the superior court, before 


— 
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Wilkinson, J., it appeared that the child was begotten in Canada, 
where both its parents then resided, and afterwards they both 
came into Massachusetts and have since lived here, and the 
child was born at the state almshouse. The jury found the de- 
fendant guilty, under instructions authorizing them to do so; 
and he alleged exceptions. 

A. Russ, for the defendant. 

Hf. Walker, for the complainant, was not called upon. 

Biertow, C.J. The provisions of the statute for the main- 
tenance of bastard children, Gen. Sts. c. 72, are in their nature 
remedial. The object of them is not to inflict punishment on 
the father, but the proceeding is essentially a civil one for the 
purpose of procuring from him maintenance for the child with 
the assistance of the mother, and to secure the parents of the 
mother, and the city, town or state, which might otherwise be 
chargeable for the support of the child, against any loss or ex- 
pense to which they might be subjected by reason of being com- 
pelled to contribute to its maintenance. In view of the objects 
to effect which the statute was enacted, it is wholly immaterial 
where the child was begotten. Whether the sexual connection 
was within or without the state, if the child is born here, its 
maintenance is to be provided for, and the risk of its becoming 
a public charge is to be provided against. Not only is there 
nothing in the statute which gives any countenance to the de- 
fendant’s position, but the whole scope and effect of the various 
provisions are directly opposed to it. The court therefore had 
jurisdiction of the parties and the subject matter, and the ver- 
dict was properly rendered against the defendant. 

: Exceptions overruled. 
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AtTrornEyY GENERAL vs. Oud Soutn Society 1n Boston & 
others. 


A gift for the poor of a particular church is a good public charity. 

A church fund arising principally from contributions on communion Sundays, during a pe- 
riod of one hundred and fifty years, will not be deemed to be held as a public charity, if 
only a small portion thereof was specially designated to be for the poor, and there is no 


clear evidence that the residue was intended to be so applied, and it reasonably appears 


that the portion so designated has been so applied. 

If the officers of a religious society intermingle funds held by them upon distinct trusts, one 
of which is charitable, and another, although not strictly charitable, is in the nature of 
religious uses, and there is evidence by which the amount of each fund can be approxi- 
mately ascertained, the charity will not for that reason be entitled to the whole amount; 
but the court will determine, with as much accuracy as possible, the amount now justly 
belonging to each fund. 

Trustees of a charity may be required by a court of chancery to account for income which 
has been misapplied, for any length of time, without regard to the statute of limitations; 
but an application of such income, made in good faith, and continued for many years, will 
not be lightly disturbed, especially after the lapse of a considerable time. 

A court of chancery will order a charitable fund to be paid to a corporation authorized by 
law to receive and hold it, without first prescribing a scheme for its application. 

Where the officers of a religious society had intermingled charitable with other funds, and 
an information filed to redress the abuse was sustained in part, the court ordered the costs 
incurred in support of the information, taxed as between counsel and client, to be paid 
out of the fund of the charity, and that the defendants bear their own costs. 


Inrormation filed by the attorney general of the Common- 
wealth, at the relation of Joseph Ballard, charging that certain 
funds which should be in the hands of the ministers and deacons 
of the Old South Church in Boston, and which should be applied 
by them to the use of the poor of said church, were in the pos- 
session of the Old South Society in Boston, and were used by 
said society to defray its general and current expenses, and that 
the funds appropriated to public charity as aforesaid are in dan- 
ger of being wholly misapplied and perverted, and praying for 
relief in equity. | 

The case was referred to Henry W. Paine, as special master, 
who submitted to the court a report, of which the following are 
the material portions : 

The master “ was requested to ascertain ‘the amount of the 
fund which in law and justice should be in the hands of the 
ministers and deacons of the Old South Church in Boston, to 
be applied by them to the use of the poor of the church;’ and 
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this is the only matter pertinent to the issues raised by the bill 
and answers, to which his attention has been directed. 

“ The evidence introduced consisted principally of records and 
account books of the Old South Church, some of which dated 
back to the early part of the last century. ‘The first statement 
of the fund claimed as a poor fund appears in one of these 
books, entitled, ‘South Church Booke, Sacramental Contrabu- 
tions, 1708.’ This statement is found under date of 1761, and 
is headed ‘ Stock belonging to South Church in Boston at in- 
terest.’ A fuller and more exact statement is, however, given in 
the same book, under date of January 1, 1766, and as after this, 
though an account of the fund, as a whole, has been regularly 
kept down to the present day, there is no other authentic state- 
ment of the fund, distinguishing the several sources from which 
it arose, or the relative proportions belonging to each division, it 
becomes important to examine this statement carefully. 

“ Tt is as follows: 


““¢ Rise and increase of the church stock is as follows: 


. SEV SG a. 
1. Rev. Mr. Pemberton, legacy, . : Tie Vane 
2. Mr. Cunningham, Sages ; a 01a cs a: 
3. Mrs. Mills, y : 0 LOO LITO 
4, Mrs. Eliza Loring, ete : Sr oee Otek 
5. Capt. Jona. Armitage, “ : PO AR Rt. 
6. Mr. Farr Tollman, a fares ; eee Ue cra 
7. Daniel Henchman, e& : ; GG 0.0 
8. Mr. John Simpson, sek ass : capt Ly AS sald, 
9. Mrs. Mary Ireland, He ; Pell Sotn ie Magia 
10. Rev. Dr. Sewall, gift, : : aid Noodles AL 
501 011 

11. Pious and Charitable Fund, . : . 63 12 64 

12. Ministers’ Widows, . . . 4 8.69.8 
6619 22 


13. Sacramental Stock, . : : pepo Leer od 
14. Interest received on the above, . - 119 14 8} . 
306 14 18 


«£814, 14, 34 
The report then showed in detail that the first item was given 
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for the poor of the town of Boston, the second “ unto the poor 
of the aforesaid meeting-house, i. e. the church and congrega- 
tion,” the third, fourth, fifth, seventh and ninth to the ministers 
and deacons, to pay the interest in their discretion to the poor 
of the church, and the sixth, eighth and tenth to the deacons, to 
be distributed yearly to the poor of the church; and proceeded 
thus : 

“It appears by the church records that, at a meeting of the 
church and congregation in 1738, it was proposed ‘ that some 
part of the money, which is or may be collected for charitable 
and pious uses, should, as we shall find ourselves able from time 
to time, be made a stated fund; the income of it to be improved 
for such uses as the brethren of the church and congregation 
shall from time to time determine ;’ that a committee was raised 
to consider and report upon this proposal, and also upon another 
proposal, viz., ‘to establish a fund for the support of the widows 
and fatherless children of the pastors of the said South Church 
from time to time ;’ that the committee made a report recom- 
mending the establishment of such fund, and the mode and 
manner of perpetuating it; that ‘said report was read, voted, 
and established accordingly by the church and congregation.’ 

“ ‘This report recommended that the pastors and deacons shall, 
from time to time, be the trustees to manage said fund; that 
the principal stock shall be kept entire, without being broken in 
upon on any occasion; that it shall be kept at interest, or laid 
out in real estate, or lent to the church for the improvement of 
the real estate of the church; and that the money shall always 
be specified in gold or silver, and, when loaned to individuals, 
neither the borrower nor either of his two sureties shall be of 
the church or congregation. 

“ Not long after this vote was passed a fund was set apart, 
called the ‘Pious and Charitable Fund;’ and another, and 
smaller one, for the use of the widows and fatherless children 
of the pastors. 

« These two funds, thus created and appearing in the foregoing 
statement, are not afterwards to be found, though there are in 
said hook, several statements of church stock. They do not 
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appear to have been kept distinct from the other funds in the 
hands of the ministers and deacons, as was recommended by the 
committee and ordered by the vote, but were mingled with them ; 
and the presumption is strong that the brethren of the church and 
congregation, who were to control the fund, had directed its appli- 
cation to the same uses for which the greater part of the fund was 
held, though no vote authorizing such application is to be found. 

“ Thomas Hubbard, by his will, (proved 23d July, 1773,) gave 
‘to the charitable and pious fund of the Old South Church, so 
called, in Boston, fifty pounds ;’ and it appears by the aforesaid 
book (page 85), that this sum was received from the executors 
of Mr. Hubbard’s will, in August 1773, and mingled with the 
general fund. 

“The item denominated ‘Sacramental Stock’ is the one 
which raises questions of the greatest difficulty. The history 
of this stock may be traced back to the year 1708. ‘The open- 
ing entry in the aforesaid book is as follows: ‘July 12, 1708. 
By the last account for the balance brought from the old book, 
folio 23; viz: £95 8s. 5d’ This amount was in old tenor. 
This account is continued regularly from July 12, 1708, down to 
the year 1789. The other credits in this account are sacramental 
contributions, sums received for the use of the palls, and sums 
bequeathed for the use of the poor and not required to be put 
at interest. Of the sacramental contributions, it appeared that, 
from time to time, certain portions, at the time of their contri- 
bution, were specially designated to be for the poor, or for some 
poor person named; but the great mass was made without any 
special appropriation. On the other side are debited moneys 
expended for the communion service ; expenses incurred by dele- 
gates to ordinations and councils; moneys paid to procure and 
keep in repair the palls; moneys paid for the expenses of con- 
ventions of ministers of the neighborhood at the pastor’s; and 
moneys disbursed to the poor. Much the larger portion of the 
receipts was from the sacramental contributions, or moneys 
taken up on communion Sundays, and much the larger part of 
the disbursements was for the use of the poor. 

“The balance of this account gradually increased till 1761, 
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when the larger part of it was invested in a treasury note for 
£134 lawful money. This note is not afterwards in any way 
included or mentioned in the sacramental account, but appears 
in the above mentioned statement of 1761, and with several 
other small balances that were transferred from the sacramental 
to the general account, between 1761 and 1766, forms the thir- 
teenth item in the foregoing statement; viz., £186 19s. 51d. 

“ From 1766 to 1789, the date of the latest sacramental ac- 
count that has been brought to the knowledge of the master, a 
balance was almost every year transferred from that account to 
the general fund, called the Church Stock; and from 1789 down 
to the time of the discontinuance of the sacramental collections, 
in 1849, in the account of the general fund there is annually, 
with but few exceptions, a credit to that fund of a balance of 
sacramental collections transferred. 

“The general character of the items in the sacramental ac- 
count has been already stated. The following items of an ex- 
ceptional character also appear: 


“¢ July, 1708. Paid for catechizing, . F ‘ £1 10 0 
“¢March, 1771. Paid Rev. Mr. Prentiss for posed and sun- 

dry charges on the sickness and death of Dea. Sewall, 

as per account, ; 9 13 6 
“¢Dec. 1771. Paid Rev. ae Walley for ing icareleee 

of the library of the late Rev. Doct. Sewall, as per his 


account, the greatest part of 17 days, . : 30 12 0 
“<Sept. 1764. 100s. appropriated expressly to the poor, 
given to sundries, . F : z : ‘ : 5 0 0’ 


“ On the debit side of this account, under date of July 1749, 
is found this entry: ‘ To cash lent out of this stock, July 6, 1747, 
to pay off the deficiency of our ministers, as per vote of the 
church, £192.00” It nowhere appears that this sum was ever 
refunded.” 

“ In 1798, it appears by the records of the church an congre- 
gation that it was voted ‘ that the deacons be a committee to ob- 
tain an estimate of the expense of repairing the steeple and 
such other parts of the building as may be found necessary, 
and to devise some plan for raising a:sum sufficient for said 
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purpose ;’ that the committee reported, ‘that the repairing of 
the steeple would cost fifteen hundred dollars, and that it would 
be proper to open a subscription in the society for raising this 
money,’ and that it was voted ‘to open a subscription.’ 

“It appears by the records of the church, that, at a regular 
church meeting in 1849, it was voted to discontinue the collec- 
tions on communion Sundays, ‘after remarks from Deacons 
Cutler, Stoddard and Dimon, showing that the omission of the 
custom of the church to take a collection at the close of the com- 
munion season, for the benefit of the poor of the church, would 
not, in the present circumstances of the Old South, in any de- 
gree hurt the interests of the poor.’ This record purports to be 


signed by the clerk, who was also at that time the sole pastor. 


“The general fund, entered on the books as Church Stock, 
was increased by legacies for the use of the poor, by balances 
of sacramental collections, and by accumulations of interest. 
This fund was invested in bonds and stocks, which, at their par 
value in 1800, amounted to $16,062.71. 

“On April 3, 1800, a committee appointed to take into con- 
sideration the propriety and right of building a number of stores 
on the land belonging to the society adjoining the meeting- 
house, reported that it was expedient to erect five brick stores,; 
and recommended borrowing of the society for the purpose, they 
being of opinion that, after paying the same interest upon the 
sum borrowed as it was then producing, there would be a sur- 
plus of rents which might be applied towards the support of an 
additional minister, ‘ providing the society should choose to ex- 
pend it in that way,’ ‘in doing which, they say, ‘the views of 
the donor not only of the land, but those who have left legacies 
from time to time, will be fully answered, as the poor of said 
society will have as much as they now receive, and the other 
will be laid out in pious uses for the support of public worship.’ 
This report was accepted. 

“ At the same meeting a committee was raised to examine 
into the society’s funds,and to report the sums of money and 
their different appropriations. The following is the report of 
that committee, made to the church and congregation, April 22: 
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“<« Your committee, appointed to examine into the state of the funds 
of the South Church and Congregation, to endeavor to find from what 
source they have arisen, and the intentions of the donors, have attended 
to that business, and beg leave to report that, on examining, they find 
them to have arisen as follows. 


“¢ Given by sundry persons for the poor of the church, to 

the care of the deacons of the church, . 3 £102 18 4 
“¢ Given by sundry persons for the poor of the church, to 

the care of the ministers and deacons of the church,. 153 6 8 
“¢Given for the poor of the church and congre- 

gation, to the care of the ministers and dea- 

cons, . ‘ : : : £5 127050 
“<¢ Given by Mra Mills, . : 3 : 100 19 10 
“¢ Given by Mr. Cunningham, . 5 : 66138 4—173 52 
“<¢ Collected at sundry times, the interest to the use of min- 


isters’ widows and children, : : 66 19 2 
“¢ Given to the poor of the church, not faeniinen to wou 

Cite, : : : : : 6 00 
“<¢ Given, and not mentioned whether” to he use of the 

church, or church and congregation ‘ 8 04 


“<¢ Collected from 1733 to May, 1757, for the use of the enti 46 76 
“<« Balances arising from the sacramental collections at dif- 

ferent times to the year 1766, over and above what Be 

the expenses, . » 186-19-5 
“¢ We find by the church are given ie cans persons, 

which we find no minutes in the papers for what use, but 

as they are in the church accounts, suppose for their use, 136 14 5 


£880 11 0 


“This was in possession in 1766 and at interest, and has been used 
ever since, the war coming on in about nine years after this time; and 
the moneys remaining during that period must have accumulated consid- 
erably : after peace came on, the money was generally called in and in- 
vested into public funds, where it now remains, and is as follows, viz: 


“< Massachusetts Bank Shares, 16 at $500 each, . . $8,000 00 
“<« Forty-two and one half Union Bank Shares, at $8, 340 00 
“¢Samuel Hinkley & Co. Bond, . oe eS, : ‘ 416 66 
“<¢Three per cent. stock, . ; 2 : ‘ : . 4,985 75 


“<«Kight per cent. stock, ‘ : : : : ‘ 600 00 
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“<¢ Five and a half per cent. ditto, —. : ; : . 1,000 00 
“< Massachusetts State note, 5 per cent., : h ; 709 37 
“¢ Deferred stock of the United States, © . 7 : ; 60 93 


$16,062 71’ 


“ At the meeting at which this report was made, it was voted, 
‘that a committee of five, three of the church and two of the 
congregation, be desired to apply to the trustees, the minister 
and deacons, for the loan of the sums necessary to defray the 
expenses of building the stores.’ 

“ At a meeting of the church and congregation, held May 11, 
1800, the following votes were passed : 


“<Voted, That the committee appointed on the 22d of April last to 
borrow moneys of the minister and deacons to defray the expenses of 
erecting stores on the society’s land be hereby discharged from that 
duty. And it is voted — ) 

“<That the minister and deacons be requested, and they are hereby 
authorized, to pay and deliver from the money of the church and con- 
gregation to the committee of contractors appointed on the said 22d 
April, and to any other committee that may be employed to erect said 
stores, all such sums of money as may from time to time be found 
necessary by such committees for building said stores ; said committees 
rendering regular accounts thereof to said minister and deacons, so that 
it may appear how much of said money shall be transferred and changed 
from their present situation to the property in said stores. And what- 
ever money Shall be so paid and delivered shall be considered as having 
been duly accounted for by said minister and deacons, the present trus- 
tees thereof. 

“« And the said minister and deacons shall at all times be entitled to 
receive so much of the rents and income of said stores as shall amount 
to six per cent. per annum upon the moneys they shall pay and deliver 
as aforesaid, to the end that they may be enabled to appropriate the 
same in like manner as the interest of said moneys has heretofore been 
appropriated according to the pious intentions of the donors thereof. 

“¢ And as it is highly probable that the rents and income of said stores; 
will exceed the rate of six per cent. per annum upon said moneys, by 
reason that the value of the land will be added to the value of the stores. 
it is therefore voted, that whatever rents and income said stores shal! 
produce over and above the legal interest on said moneys shall go int» 
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the hands of the treasurer distinct trom any other funds of the society, 
and shall be used and applied for the purposes set forth in the commit- 
tee’s report of the 20th March last, and which was accepted the 3d day 
of April last, in such manner as the church and congregation shall 
from time to time vote and determine; or for such other ecclesiastical 
purposes as they shall order.’ 


“In pursuance of this vote, the society received out of the 
fund fourteen thousand dollars, all of which, except the sum of 
$5,245, was soon after reimbursed. 

“ On a pledge of a portion of the stocks, money was borrowed 
of a bank; and the interest on the loan was paid in advance 
out of the fund until April 1, 1801, when the stock was sold. 
The interest so paid amounted in the aggregate to $479.46. 

“The committee raised to examine the treasurer’s account 
reported to the society, at a meeting held April 13, 1807, that 
‘there is due to the Church and Congregation Fund, for the 
poor thereof, the interest on $5,245, which was vested in the 
five stores called South Row, as by vote passed by the church 
and congregation at a meeting held on 11th May 1800; viz: 
from first day of April, 1801, to first day of April, 1807, six years 
-at six per cent., and, reckoning compound interest, amounts to 
$2,195.12 ; which interest, by a vote passed as aforesaid, was to 
be paid from the income of the stores to the minister and dea- 
cons, trustees for the distribution of *the same ;’ and the com- 
mittee recommends that a vote be passed requiring the treasurer 
to pay, and ‘ place under the directions of the trustees, one thou- 
sand dollars out of the balance of income from the stores in part 
of the above interest.’ 

“ The report was accepted, and it was thereupon voted ‘ that, 
the treasurer be desired and he is hereby authorized to pay the 
balance of interest due the church and congregation to the first 
of October next out of income of the stores when received, and 
that at the end of every quarter year afterwards he pay to the 
minister and deacons, trustees for the distribution of said inter- 
est money, the quarter’s interest, being $78.674, as the same 
may become due and payable out of the income accruing from 
said stores.’ But it does not appear that any part of this sum, 
$2,195.12, has been paid. 
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“In a report of a committee appointed to examine the ac- 
counts of the treasurer of the society, made 20th April, 1808, 
this item appears: ‘ Interest money of the poor of the church 
and congregation, subject to the direction of the ministers and 
deacons, trustees for the fund, $2,509.81” An item, similarly 
entitled, amounting to $2,824.49, is also to be found in the re- 
port of the committee of 1809. 

“ At a meeting of the church and congregation held May 22, 
1809, ‘the committee of ways and means for the purpose. of 
building two parish houses, having considered the subject com- 
mitted to them,’ reported ‘that there is in the hands of the 
treasurer of the society certain capital stock, the interest of 
which only is appropriated to the use of the poor of the church ; 
that instead of borrowing money of a bank or of any individ- 
uals, and depositing this stock as security for payment, it should 
be disposed of, or so much thereof as may be found necessary, 
and the proceeds invested permanently in those buildings; the 
interest appropriated to the use of the poor may always be 
drawn from the surplus of permanent income, as stated in the 
schedule annexed: ~ 


“<« Kstimate, viz: 18 bank shares at $500 is $9,000. If 

they should be sold at 25 per cent. advance, which is 

3 per cent. under the price quoted, will produce . $11,250 00 
“¢ Money when received for pews sold, : : oe er Leer OO 
“Money of the church and congregation in the treasurer’s 


hands, .. : : : ‘ : : 2,824 49 
*«¢20 pews in the gallery unlet and unsold, if disposed of to 

workmen in part pay, say, . : ‘ : : - 2,000 00 

“<« Making the sum of ; : : 17,3864 49 


“< ‘This sum, it is supposed, may be sufficient for the purpose 
of building the two houses. The interest of $11,250 is $675, 
for the use of the poor.” This report was accepted. | 

“ At a meeting of the church, held June 6, 1809, it was voted 
‘that the trustees of certain funds placed in their hands be re- 
quested to furnish the society with so much from the same as 
may be required to complete the building of two parsonage 
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houses, upon conditions that the interest be punctually paid, and 
that the buildings be insured to secure payment thereof.’ 

“ In December, 1809, on application of the standing commit- 
tee, the minister and deacons gave them a written agreement, 
of which the following is a copy: 


“« Whereas, in times past there have been legacies, bequests, and do- 
nations made to the Old South Church, to be placed at interest for the 
benefit of the poor of said church and of the church and congregation, 
and the interest arising thereon to be distributed among them according 
to the direction of the ministers and deacons of said church, trustees 
for the purpose ; and whereas the society have voted to build two par- 
sonage houses on the site whereon the old one now stands, and it ap- 
pears that the church and congregation, at their meeting on 22d May 
1809, voted and accepted the report of a committee by them appointed 
to devise ways and means to build two parsonage houses, which was to 
appropriate so much of the capital stock as might be found necessary 
for that purpose, and the church, at their meeting on the 6th June, 1809, 
voted that the trustees of the fund be requested to furnish the society 
with so much from the same as may be required to complete the build- 
ing of said houses, upon condition that the integest be punctually paid 
and the buildings be insured to secure the said payment; and whereas 
the church and congregation, at their meeting on the 7th June, 1809, 
voted that the standing committee for the year be the committee to 
contract for building said houses and carry the same into effect; we 
therefore, the undersigned, ministers and deacons, trustees as afore- 
said, in compliance with the above request, do hereby agree to pay to 
said committee, or to any person or persons appointed by them to re- 
ceive the same, a sum out of said funds not exceeding fourteen thousand 
dollars.’ 


“ The standing committee say, in their report communicating © 


the result of their application to the minister and deacons: 


“We embrace this opportunity to communicate to the society that 
by the records it appears that there was a committee appointed April 
3, 1800, to examine into the state of the funds, who reported that 
the foundation upon which the funds had arisen consisted of certain 
items,as they stood in 1766, the whole of which amounted to £880 11s. 
Od. lawful money; that the funds on 8d April, 1800, consisted of 
bank shares, specie value $8,000, and other securities nominally to 
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$8,062.72. Ata meeting of church and congregation, 11th May, 1800, 
it was voted that the ministers and deacons deliver from the money of 
the church and congregation, to the committee empowered to erect the 
stores, such sums as might be necessary for the purpose. This last sum, 
when reduced to specie value, amounted to $5,221.40, (sold afterwards 
for $5,245.00,) and was then considered to be the property of the church 
and congregation, leaving the bank shares to belong to the church. By 
another part of the report of that committee of 35d April, made May 11, | 
1800, it might seem that the whole $5,221.00 (or $5,245.00) grew out 
of certain donations from particular persons. That, however, does not 
appear to have been the fact; but, on the contrary, arose from the four 
last items, as stated in that report, amounting to £378 8s. 8d. lawful 
money. This statement is founded on that of the committee of 3d 
April, 1800, on the state of the funds. The society will therefore con- 
sider whether the ministers and deacons had the disposal of the interest 
of that part, as was then supposed in said vote. The standing commit- 
tee are unanimously of opinion they had not that right. If the society 
concur in the same opinion, it would seem that the $5,221.40 ($5,245) 
vested in the stores, as well as the income that has since arisen on the 
same, was the property of the church and congregation, and entirely at 
their disposal. If so, the vote or votes, passed May 11, 1800, as respects 
the control of the interest by the trustees, should be reconsidered.’ 


“ This report was accepted; but no further action was had 
thereon. 

“'The master has not been able to trace any connection be- 
tween the £378 8s. 8d., the sum of the last four items in the state- 
ment of 1766, and the sum of $5,245 invested in the stores. 

“The account of the fund now claimed as a poor fund was 
kept by the treasurer with the South Church, and the general 
statements of the fund were entered in the books under the head 
of Church Stock down to 1813, when the money had been ad- 
vanced for the building of the two parsonage houses. After 
that time, no general statement of the fund appears; but the 
account of what remained thereof was kept as before by the 
treasurer with the South Church. In this account the church 
was credited with the interest on the remaining fund as received, 
as well as sacramental contributions, and was charged with the 
expenses of the church before mentioned, and money disbursed 
to the poor. 
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“ As the sacramental collections were entered with the gifts 
and legacies made expressly for the use of the poor; as from 
the earliest account in 1708 to the final discontinuance of these 
collections in 1849, all the surplus, after payment of certain 
church expenses, (and a few others, not so clearly of that char- 
acter, before specified,) was made a part of the fund out of 
which disbursements to the poor were made, which fund con- 
sisted mainly of moneys left by will to be kept at interest for 
the benefit of the poor; as the church, as early as 1747, by bor- 
rowing from it to pay their minister, treated it as a fund not 
subject to their disposal; and as, when discontinuing the collec- 
tions, they were called collections ‘for the benefit of the poor, 
and the discontinuance was voted for the reason assigned, that 
they were not needed for the poor; the master has been forced 
to the conclusion that the items of sacramental stock in the 
statement of 1766, and the balances afterwards transferred, are 
a part of the poor fund. From the facts he infers that these 
contributions were originally made with the understanding that 
any surplus remaining, after defraying certain special church ex- 
penses, should be applied to the benefit of the poor. If this was 
not the clear understanding and intention of the contributors, 
the balances were so mingled with moneys held expressly in 
trust for the use of the poor, that it is not practicable now to 
separate them, and assign to each its due proportion. 

“ The item in the statement of 1766, called ‘ Interest received 
on the above,’ is evidently interest on all the preceding items. 

“ The master is of opinion that the sum of £874 14s. 3d., ap- 
pearing at the foot of the statement of 1766, is to be regarded 
as the poor fund at that date, excepting items 11 and 12, which 
he presumes afterwards became a part thereof, as before stated. 

“ After 1766, a separate and regular account was kept of all 
the income received from, and of all disbursements out of, this 
fund. ‘This account shows that between that date and the 18th 
April, 1800, this fund increased largely, so that at the latter date 
it amounted to the sum of $16,062.71, taking the stocks in 
which it was invested at their par value. At their market value, 
the sum would be somewhat larger. This increase arose 
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principally from the rise in the value of the stocks and notes in 
which the fund was invested, and from accumulations of income, 
but in part from legacies, one of which was expressly required 
‘to be let out at interest, and the interest applied to the use of 
the poor;’ and from small balances transferred almost every 
year from the sacramental account. During this period, the 
payments charged in this account were mainly for the poor. 
After the discontinuance of the separate sacramental account in 
1789, a few charges are made of sacramental expenses; and 
in One case, of expenses of a delegate to an installation. This 
charge is as follows: ‘ 30th July, 1789. By cash supplied John 
Sweetser, Jr., Esq., expenses of journey to New Concord for in- 
stallment of the Rev. Mr. Evans, as per memorandum. N. B. 
See folios 33 and 34 for presidents of the like kind, £10.16.4. 
(Folios 33 and 34 contain the sacramental account from 1746 
to 1751.) There is also a charge in January, 1800, of ‘ Paid 
Mr. J. Pierce, for black cloth and flannel, to put the meeting- 
house in mourning for General Washington, $40.17” And 
there is another charge on March 28, 1799: ‘ Paid Jeffrey & 
Russell, for sperm candles, $43.33. From this date to 1823, 
sums are charged from time to time for candles; and the other 
side of the account shows that, from 1809 to 1826, a sum, which 
for the first two years was $9.00, and afterwards $10.00, was 
annually in December credited as ‘received at’ or ‘of quarterly 
meetings, for candles ;’ though these credits do not equal the 
amount charged during the same time, as paid for candles. 
Other portions of the book contain accounts of collections taken 
at meetings held in March, June, September, and December of 
each year during this period, called Quarterly Charity Meetings, 
and of the distribution among the poor of the amount so col- 
lected. 

“ In 1808 an addition to this fund was. made of $650.00, ‘ re- 
ceived, as appears by the books, ‘of the treasurer of the late 
Thursday Evening Charitable Society, as per vote passed Feb. 3, 
1808, the income of which to be applied to the benefit of the 
poor of that church.’ } 

“ A separate account was kept for a number of years, with 
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several of the legacies which were directed to be put at interest, 
On the one side the interest was credited, and on the other the 
disbursements to the poor were charged. Such an account was 
kept with one of the legacies down to 1791, when it was dis- 
continued. 

“In accordance with their agreement before recited, the min- 
isters and deacons, in 1810, furnished to the society on May 3, 
1810, $4,524.00; on July 1, $4,864,00; and on Jan. 1, 1811, 
$3,895.75 ; in all, $12,783.76. 

“On January 1, 1811, the society was indebted to the fund as 
follows: , 


“ For balance unpaid of first loan, . : : » $5,245.00 
“ interest paid the bank to April1,1801, . . 479.46 
“ compound interest, as per vote, to April 1, 1807, 2,195.12 
“ interest from April 1, 1807, to January 1, 1811, . 1,781.90 


“money furnished May 1, 1810, : : ; 4,524.00 
“« interest on same to January 1, 1811, . : Rian tel bolt ie (i: 
“ money furnished July 1, 1810, : : : 4,364.00 
“ interest on same to January 1, 1811, . ; » iSuge 
“ money furnished January 1, 1811, . : : 3,895.75 

$22,797.11 


“ From the time of its completion down to 1845, the rent of 
the ‘ easterly parsonage house,’ so called, was annually paid over 
to, and received by, the ministers and deacons, instead of inter- 
est on the loan. This rent, for the first year, was $450; for the 
second year, $500; from 1816 to 1828 it ranged from $650 to 
$775 per year; and from 1828 to 1845 it was $600 per year. 
By a by-law passed in 1845, the treasurer of the society was 
directed to pay annually to the deacons, for the use of the poor, - 
the sum of six hundred dollars; and this sum, since that time, 
. has been paid regularly. 

“ The sums of money annually distributed among the poor 
are correctly stated in the answers, but these sums were derived, 
in part, from sacramental collections of the year, from the in- 
come of so much of the poor fund as was admitted to be held 
by the treasurer for the ministers-and deacons, and from sources 
other than the funds of the society. 
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“ The total of disbursements to the poor of the society from 
its own funds, from July 1, 1811, to January 1, 1861, including 
the aforesaid sums paid to ministers and deacons, is $29,232.78. 
The total of interest on the sum due from the society to the poor 
fund from January 1, 1811, to January 1, 1861, is $62,109.99. 

“This difference between these two sums, viz: $32,877.26, 
added to the aforesaid sum of $22,797.11, makes the amount in 
the hands of the society, January 1, 1861, belonging to and con- 
stituting the principal part of the poor fund, viz: $55,674.37. 

“ The residue of this fund, which in January, 1861, was in 
the hands of the treasurer of the society, though admitted to 
be a part of the poor fund, was invested in four shares Massa- 
chusetts Bank Stock, $1,000, and in note of Massachusetts Hos- 
pital Life Ins. Co. for $1,000, and the fund was indebted to said 
treasurer in the sum of $52.50. 

“ It was in proof that the wants of the poor of the Old South 
Church had been liberally supplied, and that no complaint had 
been made by any one but the relator, and that no complaint 

Shad been made by him that the necessities of the poor had not 
been liberally supplied. 

“'The report sets out the facts in evidence, from which the 
master has drawn his conclusions.” 

The defendants excepted to the master’s report for the follow 
ing reasons: 

1. Because said master has reported the “ poor fund” of said 
church and society to amount to $55,674.37, on the first of Jan- 
uary 1861, when upon the facts and evidence it should have 
been a much smaller sum. 

2. Because said master has included and made a part of said 
“poor fund” of said church and society any other sums than 
those given to said society or church, or the ministers and dea- 
cons thereof, for the use of the poor, and the interest thereof 
unexpended for that purpose. 

3. Because the master has included Aine made a part of the 
poor fund of said church and society the sacramental contribu- 
tions named in said report, and also that fund described as the 
sacramental stock, as well as the interest accruing from said 
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contributions and fund ; the said defendants alleging that, upon 
the facts and evidence, said contributions and funds formed no 
part of any fund devoted exclusively to the use of the poor. 

The case was reserved by the chief justice for the determina- 
tion of the whole court. 

J. G. Abbott, (J. W. Hubbard with him,) for the defendants. 
1. No case is made for the action of the court, because if here 
was a public charity it was one to be managed according to the 
discretion of the ministers and deacons of the church. Parker 
v. May, 5 Cush. 351. Attorney General v. Foundling Hospital, 
2 Ves. Jr. 42. But a fund for the poor of a church is not a 
public charity. Attorney General v. Federal Street Meeting- 
House, 3 Gray, 1. 2. The information seeks to set aside an 
arrangement made between the church and society half a cen- 
tury ago, and which has been acted upon and acquiesced in by 
all parties to the time of filing this information. <A state of 
affairs so long settled should not be disturbed. Bogardus v. 
Trinity Church, 4 Paige, 197. Harpending v. Dutch Church, 16 
Pet. 486. Humbert v. Trinity Church, 24 Wend. 595. Foster v. 
Hodgson, 19 Ves. 183. Attorney General v. Dublin, 38 N. H. 
459. Mitf. Ch. Pl. (6th Amer. ed.) 250, 7.1. As between the 
church and society, a part of the fund was lent in 1800 to the 
society ; and no trust attached to the money so lent. Attorney 
General v. Rochester, 5 De G., Macn. & Gord. 797. Attorney 
General v. Beverley, 6 De G., Macn. & Gord. 268. Aftor- 
ney General v. Mayor of Bristol, 2 Jac. & Walk. 321. Attorney 
General v. Payne, 27 Beav. 168. Mayor, &§c. of Southmolton v. 
Attorney General, 5 H. L. Cas. 1. No interest has been paid on 
it since 1807. So in reference to the loan of 1811, nothing has 
ever been paid upon it as a loan since it was made. 3. The poor 
fund, as reported by the master, is too large, and includes sums 
that form no part of it. This fund was called the “ church 
stock” till after 1800, and was a fund where all the moneys be- 
longing to the church were kept. This appears from various 
facts recited in the master’s report. In 1800, an attempt was 
made to ascertain from what source the church funds had arisen, 
and the intention of the donors; clearly showing that they had 
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not then been appropriated exclusively to the poor. [The fur- 
ther argument on the matters of fact is omitted.] 

I. F. Redfield & U. H. Crocker, for the relator. 

Gray, J. This case turns mainly upon questions of fact, and 
requires more investigation of records and accounts than discus- 
sion of legal principles. After a thorough scrutiny, in the light 
of the elaborate arguments of counsel, of the evidence detailed 
in the full and careful report of the master, we are unable to 
concur in his conclusions. 

The gift of Dr. Sewall, and the various bequests for the poor 
of the town, or of the parish or church, were clearly public char- 
ities, and to be applied by the ministers and deacons according 
to the intentions of the donors. ‘l'udor on Charitable Trusts, 
(2d ed.) 6. Rex v. St. Matthew’s, Burr. Sett. Cas. 574. Rex v. 
Clifton, Ib. 697. Saltonstall v. Sanders, 11 Allen, 455-461, and 
cases cited. 

But the sacramental contributions are not shown to have been 
so exclusively and absolutely devoted to the poor as to be im- 
“pressed with the character of a public charity. County Attorney 
v. May, 5 Cush. 357, 358. The appropriations from time to time, 
out of such contributions, for the expenses of administering the 
sacrament, and the expenses of delegates of the church, were 
according to the common usages of religious societies in this 
state. ‘I'hese payments, as well as those for lighting the church 
and other incidental expenses, and that towards the salary of 
ministers in 1747, (which does not appear to have ever been 
refunded,) tend to show that those contributions were not consid- 
ered or treated as having been devoted exclusively to the relief 
of the poor. The reasons assigned by the deacons in 1849 for 
discontinuing such collections show no more than that the sums 
so collected had been usually given to the poor. It is to be 
presumed that the small portions of them, specially designatea 
at the time of their contribution as intended for the poor, were 
immediately so applied. 

The mingling of the fund for the poor with the other fund of 
the church did not entitle the poor to the whole of the church 
fund. ‘This is not the case of an individual mingling his own 
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private moneys undistinguishably with funds held by him in 
trust; but of the officers of a religious society intermingling 
funds held by them upon distinct trusts, some of which are char- 
itable, and others, although not strictly charitable, are in the na- 
ture of religious uses, the property belonging to which is not to 
be forfeited by the neglect of the trustees to keep it separate 
from other trust funds. And there is evidence by which the 
amount of each fund can be approximately ascertained. It be- 
comes necessary therefore to determine, with as much accuracy 
as the antiquity of the sources and the imperfection of the evi- 
dence will admit, what portion of the funds in question was 
impressed with the charitable use of relieving the poor. 

The earliest piece of evidence upon this question is the state- 
ment in the church books in 1766 of “the church stock,” which 
is copied in the master’s report. ° Assuming, as most favorable 
to the claim of the attorney general, that the “ pious and chari- 
table fund,’ and the fund for the support of the widows and 
fatherless children of ministers of the church, are to be included 
in the fund for the poor, derived from charitable bequest and 
gift, that statement shows that at that time the charity was en- 
titled to the sum of £568.0.13; that the “sacramental stock ” 
of £186.19.51, and the interest accrued thereon of £119.14.8}, 
(which is carried out in the statement as part of the “ sacra- 
mental stock,’ and there is nothing in the master’s report to 
show that any interest had previously accrued on the other 
funds,) amounted to the sum of £306.14.12; and the whole 
“church stock” to £8744.13. This last sum was therefore to 
be divided between the two funds in the proportion which these 
sums (£568.0.13, and £3806.14.13) bear to one another, being 
very nearly thirteen twentieths to the charity, and a little over 
seven twentieths to the church. The only addition to the chari- 
table fund which is proved to have been made before 1800 is of 
£50 by Thomas Hubbard’s bequest in 1773. 

In 1800 the whole church stock, estimated at the par value 
of the securities in which it was invested, amounted to the sum 
of $16,062.71, and at the market value of these securities to 
somewhat more. [Even if we assume its whole value in 1809 
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to have been $18,000, the proportion of it belonging to the char- 
ity would not have exceeded $11,700, and, even adding Hub- 
bard’s legacy of £50, in lawful money of the Province at six 
shillings to the dollar, or $166.67, and the further sum of $650 
received from the Thursday Evening Charitable Society in 1808, 
would amount to but $12,516.67. The poor’s fund therefore 
appears to have received all that belonged to it by the sum of 
$12,783.75 invested in building two parsonage houses on land 
of the society in Milk Street under the agreement of the minis- 
ters and deacons with the society in December of that year. If 
we more particularly follow the transactions between 1800 and 
1809, the result is substantially the same. 

On the 3d of April 1800, a committee of the society recom- 
mended the erection of five brick stores on their land on 
Washington Street, and the borrowing of money of the society 
for the purpose, the committee being of opinion that, after paying 
the same interest upon the sum borrowed as it was then pro- 
ducing, there would be a surplus of rents which might be ap- 
plied towards the support of an additional minister, “in doing 
which,” it was the opinion of the committee, “ the views of the 
donor not only of the land, but those who have left legacies 
from time to time, will be fully answered, as the poor of said 
society will have as much as they now receive, and the other 
will be laid out in pious uses for the support of public worship.” 
Another committee, appointed at the same meeting to examine 
into the funds of the church and congregation, their sources, and 
the intentions of the donors, made a report showing the amount 
of legacies and gifts for the poor as £485.10.2, or about £65 less 
than in 1766; the fund for ministers’ widows and children, ap- 
parently including the “ pious and charitable fund,” at the same 
amount as those two funds in 1766, £66.19.2 ; the balance aris- 
ing from sacramental collections, as in 1766, at £186.19.5; and 
three other sums, supposed to belong to the church or congrega- 
tion, at £191.2.3; (omitting any mention of interest on sacra- 
mental collections, which had probably been expended since 
1766 ;) showing the whole amount at £880.11.0; of which, ac- 
cording to the classification above applied to the church stock of 
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1766, £502.9.4 belonged to the charity, and £3878.1.8 to the 
church. As this statement is less favorable to the charity than 
that of 1766, we have assumed the earlier one as the basis of 
apportionment. 

On the 11th of May 1800 the society voted that the minister 
and deacons be requested and authorized to pay out of the 
moneys of the church and congregation the sums necessary to 
build the stores; and be entitled to receive annually out of the 
rents thereof six per cent. upon the amount so invested, to be 
appropriateduby them “in like manner as the interest of said 
moneys has heretofore been appropriated according to the pious 
intentions of the donors thereof.” Pursuant to this vote, there 
was paid to the society out of the fund the sum of $14,000, of 
which $8,755 was soon afterwards reimbursed. As the whole 
amount of the church stock was then estimated at about $16,000, 
of which the charity was not entitled to more than thirteen twen- 
tieths, or $10,400, it is evident that the whole $14,000 borrowed 
from the church stock did not come from that part of it which 
belonged to the charity. In the absence of any evidence to the 
contrary, it may be presumed that the $14,000 so invested, and 
the surplus of $2,061.71, each belonged proportionally to the 
charity and to the remaining funds of the church. The charity 
then would be entitled to thirteen twentieths of the $14,000 in- 
vested in the stores, or $9,100, being very little more than the 
$8,755 which was immediately reimbursed; and nearly the whole 
of the $5,245, which was not reimbursed, would belong to the 
church absolutely. The vote of 1807 recognizing this sum of 
$5,245 as “due to the church and congregation fund for the 
poor,” so far as it expressed the right of the poor to this amount, 
was therefore erroneous, as the society appear in 1809 to have 
discovered. In May 1809 the fund appropriated to the use of 
the poor is stated to consist of bank’ shares of the par value of 
$9,000, (which substantially corresponds with the proportion con- 
tributed by the charity towards the building of the stores, and 
with the sum reimbursed immediately after they had been built,) 
and really worth $11,250. Adding to this sum thirteen twen- 
tieths of the surplus of $2,062.71, which had not before been 
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invested in land, or $1,340.76, and the sum of $650 received 
from the Thursday Evening Charitable Society in 1808, would 
make $13,240.76, a sum not exceeding by five hundred dollars 
the sum of $12,783.75 invested in the parsonage houses under 
the agreement of 1809. 

The court is therefore unanimously of opinion that this sum 
of $12,783.75 may fairly be taken as the pfincipal sum belong- 
ing to the charity and invested in real estate at that time; and 
the remaining question is of the amount of interest and income 
thereof with which the defendants should be charged. The 
agreement of 1809, under which this principal sum was paid 
by the minister and deacons to the society, recited that “in 
times past there have been legacies, bequests and donations 
made to the Old South Church, to be placed at interest for the 
benefit of the poor of said church, and of the church and con- 
. gregation,” (that is, one part for the poor of the church, and an- 
other for the poor of the church and congregation, as appears 
by the terms of the original gifts,) “and the interest arising 
thereon to be distributed among them according to the direc- 
tions of the minister and deacons of said church, trustees for 
the purpose ;” and also recited the votes, passed in May and 
June 1809, for building the two parsonage houses, and obtaining 
from such trustees so much of the capital stock as might be 
required for that purpose, “ upon condition that the interest be 
punctually paid and the buildings be insured to secure the said 
payment.” Instead of the interest on the sum so appropriated 
and invested, the rent of the easterly parsonage house, from the 
time of its completion until 1845, was annually paid by the 
society and received by the minister and deacons, for the use 
of the poor. In 1845 the society passed a by-law to pay annu- 
ally to the deacons, for the use of the poor, the sum of $600, 
which has been regularly paid ever since. 

The length of time for which a court of chancery will require 
the trustees of a charity to account for income which has not 
been applied according to the intentions of the donors is much 
affected by the particular circumstances of each case. An ar- 
rangement made in good faith and acted upon for many years 
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will not be lightly disturbed. But the statute of limitations 
affords no absolute bar or limit; and when trustees, with knowl- 
edge of the charitable use, and no reasonable excuse for mistake, 
have misappropriated the whole or part of the income, they will 
be held to account for it during the whole period of misappro- 
priation, unless grave inconvenience or hardship would be caused 
by so doing. ‘Tudér on Charitable Trusts, 341, 342, and cases © 
cited. Man v. Ballet, 1 Vern. 44. Attorney General v. Mayor, 
&j-c. of Stafford, Barnard. Ch. 36. Attorney General v. Mayor, 
Sc. of Newbury, 3 Myl. & K. 647. Applying these principles 
to this case, we are of opinion that the rent of one of the two 
houses built with the aid of money of the charity on land of 
the society, which rent was paid and received annually for a 
period of more than thirty years ending in 1845, instead of 
interest upon that money, although for the greater part of that 
period less than such interest at the common rate would have 
been, yet must, in the absence of any evidence of bad faith or 
unreasonableness in an arrangement which was acted upon so 
long and terminated more than twenty years ago, be deemed 
a substitution for and satisfaction of such interest during the 
same period; but that since 1845, when the payment and re- 
ceipt of such rent ceased, to the time of the filing of this infor- 
mation in 1859, and since, the charity is entitled to interest 
at the rate of six per cent. annually, deducting therefrom the 
yearly payments of $600 made by the society to the deacons 
for the use of the poor. 

The principal sum of $12,783.75, with so much of the interest 
thereon since 1845 as thus remains unpaid, together with the 
further principal sum of $1,947.50, belonging to the charity, 
which is admitted to have been in the hands of the treasurer of 
the society in January 1861, with interest on that sum also from 
that time to the date of the decree, will constitute the amount 
due to the charity. ‘The defendants’ exceptions to the master’s 
report are therefore sustained. 

A decree may be entered for the payment of that amount by 
the society to the ministers and deacons of the church to be 
held by them for the use of the poor, according to the intentions 
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of the donors. The ministers and deacons being a corporation 
established by law, with authority to receive the fund for this 
purpose, it is not necessary or usual to prescribe a scheme for 
its application, before ordering it to be paid to them. Gen. 
Sts. c. 31, §§ 1,2. Society for Propagation of the Gospel v. At- 
torney General, 3 Russ. 142. Walsh v. Gladstone, 1 Phillips 
R. 290. 

As the intermingling by the defendants of the fund of the 
charity with other funds has afforded ground for this informa- 
tion, and the information is sustained in part, the costs incurred 
in support of it, taxed as between counsel and client, are to be 
paid out of the charity fund; and the defendants will bear their 
own costs. <Altorney General v. Brewers’ Co. 1 P. W. 376. 
Attorney General v. Mayor, &c. of Stafford, Barnard. Ch. 37. 
Attorney General v. Kerr, 4 Beav. 303. 


Decree accordingly. 


IN THE MATTER OF THE ProprRIETORS OF THE New Sovuta 
Meetine- House 1n Boston.* 


This court will not decree the dissolution of a religious corporation, and the distribution of 
its property among its members, against the protest of a minority, if it holds real estate 
and funds given in trust for building a church for the public worship of God; especially 
upon proof simply that the society is in an unprosperous condition, and that it will be 
inexpedient to continue to occupy the present church edifice as a place of public worship. 

In 1715, land was granted by the town of Boston for the erection thereon “of an edifice for 
a meeting-house for the public worship of God,” to be held by the grantees and “ their 
associates and successors for the use aforesaid forever.’’ Funds were contributed by indi- 
viduals, who did not become members of the society or proprietors of pews, but who 
were induced to subscribe from a desire ‘‘to forward so good a work.’’ The meeting- 
house was accordingly built, and the proprietors were recognized as a religious corpora- 
tion by a statute passed in 1803. Held, 1, that this court have no power, by statute or 
otherwise, to decree a dissolution of such corporation, and authorize a sale of its property 
and a distribution of the avails thereof among its members, against the protest of a mi- 
nority of the members; 2, that, if this court had such power, it would not be reasonabl» 
to exercise it simply on proof that the society is in an unprosperous condition, and that i¢ 
will be inexpedient to continue to oceupy the present church edifice as a place of publig 
worship. 


* This case and the following one were argued in March 1867. 
VOL. XIII. 32 
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Perition filed on the 24th of February 1866, under Gen. Sts. 
c. 68, § 385, by a majority in number and interest of the members 
of a corporation, confirmed and established by S¢. 1803, c. 56, 
called “'The Proprietors of the New South Meeting-House in 
Boston,” setting forth that said corporation owns certain land 
and a meeting-house thereon in Boston; that it has become 
much diminished in numbers, and owes a large sum of money 
Which it has no present means of paying; that its annual 
expenses exceed its revenues, and there is no prospect of any 
improvement in this respect; and that at a meeting of the pro- 
prietors, duly called, on February 13th 1866, it was voted to 


apply to this court for the dissolution of the corporation; and - 


praying that the corporation might be dissolved, and a receiver 
of its property and assets be appointed, who might sell the real 
estate, and distribute the proceeds, after payment of debts and 
expenses, among the members. 

A minority of the members of the corporation filed an answer 
denying that the corporation has no means of paying its debt, 
and averring that by proper management all the debts might be 
paid, and an income obtained sufficient for all its expenses; 
representing that the corporation is a public religious society or 
corporation, and not such a corporation as can be dissolved by 
a decree of this court, upon petition of a majority of the mem- 
bers thereof; that it was incorporated as and for a perpetual! 
corporation, and for the purpose of maintaining forever the 
worship of God and the teaching of the Christian religion; that 
all the proprietors of pews bought them upon the understanding 


and agreement that the property of said religious society should — 


be used for the above purposes, and no other, and they paid for 
and obtained no rights of ownership in the property of the cor- 
poration which entitled a majority of them to petition for a 
decree of dissolution of the corporation, a sale of all its prop- 
erty, and a distribution of the proceeds among those who may 
be proprietors of pews; that more than half of all the pews 
have become the property of the society; that these pews, if 
offered for sale upon the understanding that the society was to 
be preserved and continued for the purposes of its incorporation, 


— 
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could be sold for a sum of money which would pay all 
debts of the corporation, and the reasonable assessments laid 
upon the pews would give an income sufficient to meet all ex- 
penses ; and that the present meeting-house was erected by the 
society in a time of great pecuniary embarrassment, by the lib- 
erality and benevolence of pious men, who trusted and believed 
that they were aiding in making provision for the permanent 
worship of God, and had no intention of giving property to the 
society for purposes of profit and speculation to the proprietors 
of pews in after years. 

The deacons of the church also filed an answer, setting forth 
that Sarah Preston of Dorchester, by her will proved in 1813, 
bequeathed the residue of her estate to the deacons of said 
church, and their successors in office forever, in trust, that the 
income of the same should be added to the collections which 
might be made at the quarterly charity lecture in Boston, and 
appropriated forever to the relief of the poor and destitute in 
the same manner and at the same time as said collection might 
be distributed ; that the quarterly charity lecture is an old, estab- 
lished and well known service, at which a sermon is preached 
by one of the ministers of certain Congregational parishes in 
Boston, and a contribution taken up, which is divided among 
the poor of those parishes, and that the testatrix by her will 
founded a charitable trust for the relief of the poor, of which 
the deacons of this church were forever to be the trustees; that 
they accepted said trust, and have ever since duly administered 
said charity, and the fund now amounts to over $17,000; and 
they pfayed that, in any decree which might be made, the rights 
of said public charity might be preserved. 

The truth of. the facts stated in the answer was admitted; 
and the case was reserved for the determination of the whole 
court, by Gray, J., upon the petition, answers, and certaingother 
facts which appear in the opinion. 

S. Bartlett j; L. Shaw, for the petitioners. ‘The Gen. Sts. 
c. 68, § 35, authorize this court to dissolve all corporations, for 
reasonable cause. ‘There is no exception in favor of religious 
corporations. By the common law, there were certain modes ¥ 
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which corporations might be dissolved; but these were inade: 
quate, in a community like ours. The statute referred to added 
another, with the obvious intent of providing a well defined 
mode of dissolution, under judicial sanction and protection. 
Treadwell v. Salisbury Manuf. Co. 7 Gray, 393-406. Easter- 
brooks v. Tillinghast, 5 Gray, 17. Oakes v. Hill, 14 Pick. 442. 
Revere v. Boston Copper Co. 15 Pick. 351-360. To hold that 
a religious corporation can never be dissolved involves an ab- 
surdity. Like all human things, it may and must at some time 
cease to exist. And when this time comes, it is eminently 
proper that the fact should be ascertained and settled by judicial 
process, under which all rights can be protected. By Gen. Sts. 
c. 30, § 1, religious corporations have the powers given to other 
corporations by Gen. Sts. c. 68, which include the power of 
being dissolved. 

Upon the construction contended for by the respondents, the 
necessary result would be that, under all contingencies that may 
befall religious societies, their property is inalienable, except for 
the purpose of continuing their existence, even by unanimous 
consent of all possible interests. This theory must rest upon the 
ground that incorporated religious societies are public corpora- 
tions, whose duties are perpetual and of a character to be en- 
forced by mandamus or other process by the Commonweath, or 
they are corporations whose faculty is, by the terms of their 
creation, limited to the acquisition and holding of property ina 
fixed locality, for a defined use, and with no power of disposi- 
tion for their own or other uses, should that use fail. But there 
is no warrant for either of these views in the legislation or judi- 
cial decisions of this state, but the contrary. See S. 1851, 
c. 161; Gen. Sts. c. 29,§ 12; Easterbrooks v. Tidlinghast, 5 Gray, 
17; Wiggin v. Freewill Baptist Church, 8 Met. 301; Ladd v. 
Clements, 4 Cush. 476; Attorney General v. Merrimack Manuf. 
Co. 14 Gray, 586. Religious corporations are not public chari- - 
ties. Attorney General v. Trinity Church, 9 Allen, 422. Attorney 
General v. Federal Street Meeting-House, 3 Gray, 1. Parker v. 
May, 5 Cush. 350. And the property of such corporations is 
not inalienable. Otherwise, all church mortgages would be 
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absolutely void. But this is settled to the contrary, by implica- 
tion, in Commonwealth v. Smith, 10 Allen, 448. And soa creditor 
could not attach and sell church property for a debt of the cor- 
poration ; unless there is a distinction between a voluntary and 
involuntary alienation. 

The real question is, whether religious corporations are of a 
quasi public nature, and therefore incapable of having their . 
property alienated from its original use. What are quasi public 
corporations? Railways, canals, possibly banks. Religious 
corporations do not fall within this class. 

If the court have power to decree a dissolution, reasonable 
cause has been shown in this case. The concurrent testimony 
of a great majority of the proprietors should have great weight. 
There has been a steady falling off in the number of the pro- 
prietors, and of persons who hire pews; and a constantly in- 
creasing debt. The meeting-house is now closed and out of 
repair. ‘There is no prospect of an improvement in the con- 
dition of things. - 

It is no sufficient answer to this petition to show that, by 
removing the location of the church, another body of people, 
entirely distinct from the existing members of the corporation, 
could be got together who would be willing to take the property 
and devote it to some species of public worship at some place 
within the limits of Boston. Why should this body of people 
be compelled to submit to this, instead of individually uniting 
themselves with such other religious societies as they may pre- 
fer? The corporation should not be compelled to try the experi- 
ment of prolonging its existence in another locality. 

Nor is it any answer to say that this corporation has been 
aided by donations, made in the faith that it would continue a 
religious society, and would not, by a dissolution, distribute its 
property, including these gifts, among its proprietors. If the 
right to dissolve is a Jegal right, the donors, unless there be 
some limitation or condition attached to their gifts, must be 
deemed .to have contemplated all lawful dispositions of the 
same. Rawson v. School District in Uxbridge,'7 Allen, 125. 

J. A. Andrew & C. H. Hill, (G. O. Shattuck with them,) for 
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the respondents. The Gen. Sts. c. 68, § 35, do not apply to 
religious societies. Parishes and religious societies in Massa- 
chusetts are in some respects sui generis, and have been greatly 
affected by local laws and usages. ‘They have in some respects 
a quasi public character. Taylor v. Edson, 4 Cush. 525. God- 
dard v. Smithett, 3 Gray, 120. They are protected and favored 
by the constitution and by special statutes. Dec. of Rights, 
art. 3. Gen. Sts. c. 29, § 12; c. 30, §§ 20-23. ‘The general lan- 
guage of Gen. Sts. c. 68, § 35, should be limited in its applica- 
tion to corporations established for trading purposes. For other 
instances of such limitation of general language, see Dwight v. 
Mayor, &c. of Boston, 12 Allen, 316; Humphrey v. Berkshire 
Woollen Co. 10 Allen, 420; Goddard v. Smithett, 3 Gray, 120; 
Commonwealth v. Hartnett, Ib. 450; Staniels v. Raymond, 4 
Cush. 314. The rights of pew-holders are of a limited and pe- 
culiar character, and are in the nature of an easement. Jackson 
v. Rounseville, 5 Met. 127. Attorney General v. Federal Street 
Meeting-House, 3 Gray, 45. Taylor v. Edson, 4 Cush. 522. 
Fassett v. First Parish in Boylston, 19 Pick. 361. Gay v. Baker, 
17 Mass. 435. Gen. Sts. c. 30, §§ 35, 37. A statute designed 
for trading corporations is not applicable to a corporation of this 
character. ‘The members of this corporation have no interest 
whatever, as owners, in the corporate property. By common 
law, on the dissolution of a corporation, the real estate reverts 
to the grantors and the personalty to the crown; and this rule 
has never been changed as to ecclesiastical corporations. 2 Kent 
Com. (6th ed.) 307, note. Angell & Ames on Corp. § 779 a. 
The grant of land from the town of Boston in 1715 was in 
trust for the support of divine worship. See Baker v. Fales, 16 
Mass. 495; Sohier v. St. Paul’s Church, 12 Met. 259. And in 
all religious societies, the property is held in trust for pious pur- 
poses, and not for the pecuniary benefit of the members. Af- 
torney General v. Federal Street Meeting-House, 3 Gray, 58. 
There is no decision in Massachusetts that such property can 
be appropriated, against the protest of a minority, to other uses. 

But if the court has jurisdiction, there is no sufficient cause 
to dissolve this corporation. ‘The desire of a majority even of a 
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trading corporation is not conclusive upon the court. In re 
Niagara Ins. Co. 1 Paige, 258. But the law of the life of a 
religious corporation is different from that of a trading corpora- 
tion. The argument of the petitioners is that the society is not 
in a prosperous pecuniary condition. But this is no reason at 
all for the dissolution of such a corporation. At the outset, land 
was given by the town, not without consideration, but without 
pecuniary consideration. Afterwards, in 1815, by a new sub- 
scription, the most expensive church then in Boston was built. 
Fifteen pews were reserved for the poor. What claim have 
these petitioners to pervert to private use these pews, conse- 
crated to the poor, on that soil, unbought by money? ‘They do 
not ask the court to see that the money derived from the sale is 
devoted to some charity. If this church is sold and the pro- 
ceeds divided, to what extent may not the precedent be carried? 
The petitioners are unwilling by themselves to endeavor longer 
to maintain the ordinances of Christianity by means of this 
corporation, and are unwilling to receive new associates by a 
general sale of the pews of the society. But they have no right 
thus to refuse. If they will not elect their own associates, they 
should allaw the city of Boston to do it for them. | 

There are two ways by which the original object can be se- 
cured. ist. ‘he pews may be sold, and a new edifice erected 
elsewhere. 2d. ‘The church may remain where it now stands, 
all the unoccupied pews may be devoted to the poor, and a free 
church may be established for the vast and growing class of un- 
instructed poor in that neighborhood, to whom it would be an 
infinite benefit for coming generations. “I deeply feel,” said 
Mr. Andrew, “ the importance of this suggestion, aside from my 
interest as counsel in this cause.” 

Bicetow, C. J. The questions involved in the decision of 
this case have been very fully and ably discussed before us by 
the learned counsel of the respective parties. We have held 
them under advisement for several months, not because we have 
entertained any serious doubts as to the result to which it would 
be our duty ultimately to come, but in order that time and 
opportunity might be afforded us to form our conclusions afte1 
the most careful and deliberate consideration. 
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The object of the present proceeding is to obtain a decree of 
this court dissolving a corporation, established as a parish or 
religious society in Boston. By virtue of our inherent powers 
as a court of law, or in the exercise of a general chancery juris- 
diction, we have no authority to pass such a decree, except in 
case of an abuse of corporate powers on a proceeding for the 
forfeiture of a charter. By the rules of the common law, the 
only modes in which the existence of a corporation could be 
terminated were by act of the legislature, by the death of 
all the corporate members, by a forfeiture of the franchise, 
or by a surrender of the charter to the government. But by 
Gen. Sts. c. 68, §§ 35-39, which is a reénactment of S/. 1852, c. 
oo, authority was vested in this court to decree a dissolution of 
a corporation for reasonable cause on the application of a ma- . 
jority in number or interest of its members. It is under this 
statute that the present proceeding is brought. It is resisted by 
a minority of the members upon two grounds: first, that the 
provisions of the statute do not embrace corporations of the class 
to which the one which is the subject of the present proceeding 
belongs ; and, secondly, that if the statute is broad enough to 
confer a jurisdiction which will authorize the court to take cog- 
nizance of the present application, no sufficient reason is shown 
by the petitioners to warrant us in granting their request. 

To enable us to arrive at satisfactory conclusions on these 
points, it is important to have in mind a clear idea of the nature 
of the corporation of which the petitioners are members, and of 
the relation which they, as members, sustain towards the corpo- 
-rate body. From the facts disclosed concerning the origin and 


history of the ‘corporation, it appears that an association was. 


formed more than one hundred and fifty years ago for the pur: 
pose of erecting a meeting-house or church edifice in the town 
of Boston, and of supporting and maintaining in connection 
therewith the public worship of God and the usual rites and 
ordinances appertaining to a Protestant Christian society or 
parish. In the mode of its organization and in the management 
of its affairs, both secular and religious, it seems to have been 
in most respects like other religious societies previously existing 
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and subsequently established in Boston prior to the Revolution. 
It began as a voluntary association of persons uniting them- 
selves together to form a congregation of worshippers. After- 
wards it took on itself the forms of a corporate body. It held 
regular meetings for the transaction of business and for the 
choice of parish officers, raised money by votes for the support 
of the ministry and for parochial charges, kept a record of its 
proceedings, and generally conducted its affairs as if legitimately 
clothed with corporate powers. ‘These were probably originally 
assumed without any express legal authority, in conformity to 
the usage then existing in similar societies in Boston. Subse- 
quently by the provincial statute of 28 Geo. II. c. 9, Anc. Chart. 
607, societies thus created and established were to a certain ex- 
tent vested with limited corporate rights and privileges. In the 
year 1803 the legislature of the Commonwealth passed an act 
(St. 1803, c. 56,) ‘declaring and confirming the incorporation 
of the proprietors of the New South Meeting-House,” which 
seems to recognize that they had previously been in the exercise 
and enjoyment of certain powers and privileges as an incorpo- 
rated society. Upon examination we do not find that there was 
anything peculiar in the origin and formation of this society to 
distinguish it from other associations established for similar 
objects in the town of Boston during the first century and a 
half after the settlement of the colony, unless it be in the mode 
in which a portion of the funds necessary to erect the house for 
public worship for the use of the society was raised, and the 
grant of the land on which it was built was obtained. It ap- 
pears that the individuals who originally associated themselves 
together to form this society and build the meeting-house did 
not rely solely on their own contributions for the accomplish 
qment of their purpose. They solicited and received pecuniary 
aid from other persons who did not become members of the 
society or proprietors of pews, but who were induced to sub- 
scribe from a desire to “ forward so good a work.” ‘The funds 
so raised and contributed were expended solely for the erection 
of a house of worship. The land on which it was placed was 
obtained without price by a voluntary grant from the town, by . 
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indentures bearing date November 21, 1715, of the parcel on 
which the present edifice of the proprietors stands, the same 
being, by the terms of the grant, conveyed for the erection 
thereon “of an edifice for a meeting-house for the public wor- 
ship of God, provided the same be erected and improved to that 
use within three years,” the premises to be held by the grantees 
and “their associates and successors for the use aforesaid for- 
Sver’ 

This summary of the history of the origin, organization and 
continued existence of.the society or parish of which the present 
corporation is the legitimate successor and representative, indi- 
cates very clearly the character of the association, the legal rights 
and incidents which attached to it, the tenure by which its prop- 
erty was held, and the nature and extent of the interest which 
belonged to the members or owners of pews in the church edifice. 
It is unnecessary to, go into a detailed examination of all these 
points. Most of them have been considered and adjudicated by 
this court in Attorney General v. Proprietors of Federal Street 
Meeting-House, 3 Gray, 35-41. The society, being originally 
formed as a voluntary association without corporate powers, 
could not take a title to real estate in a collective capacity. The 
fee of the land with the buildings thereon was, therefore, orig- 
inally vested in a few individuals, themselves contributors to the 
funds and members of the society, who held it in trust for the 
uses and purposes for which the society was organized, in like 
manner and to the same effect as a corporation of a territorial 
or poll parish would hold parochial property. 

The nature of this trust is to be gathered from the manifest 
views and intentions entertained by the originators and founders 
of the society and by the contributors towards its funds, as shown 
by the facts and circumstances already stated, which were ate 
tendant on its organization and the acquisition of its property, 
in connection with the declared use to which the real estate was 
conveyed by the town of Boston. Certainly, there is no ground 
for supposing that the trust was created for the private pecuniary 
advantage or gain of the individual members of the society. ‘The 
object to be accomplished and perpetuated was a much higher 


NOVEMBER 1866. 507 


In re New South Meeting-House in Boston. 


one. It was to establish a permanent religious society for the 
public worship of God, with all the incidents, rights and privi- 
leges which, according to the usage and practice in this common- 
wealth at that period of time, appertained to such bodies. The 
support of public worship was then deemed not only a religious 
and moral duty, but also a civil obligation which every citizen 
was bound to fulfil by contributing his share towards the main- 
tenance of parishes and religious societies, and of public teachers 
of religion and piety in connection therewith. ‘This principle 
was subsequently embodied in the third article of the Declara- 
tion of Rights in the constitution of the Commonwealth. This 
close and intimate connection in the early period of our history 
between civil and religious rights and duties tended to give to 
ancient parishes and societies established for the support of pub- 
lic worship a somewhat peculiar character. They can hardly be 
regarded as having been institutions of an exclusively private 
character, in the maintenance of which the members or pew- 
holders were alone interested. Although not technically chari- 
table, because not founded exclusively on donations or voluntary 
gifts, or intended for the use and benefit of a class of persons so 
uncertain and indefinite as to be incapable of asserting and vin- 
dicating their equitable rights, they were nevertheless established 
for pious uses, and in furtherance of objects which were con- 
sidered to be so nearly akin to those which appertained to the 
citizen in his civil capacity as a subject of government, that 
parishes and religious societies have always been deemed to 
possess a quasi public character, which distinguishes them from 
ordinary private corporations. ‘They are exempted from state 
and municipal taxes. Gen. Sts. c.11,§95. ‘They are intrusted 
with the power of imposing taxes on the polls and estates of . 
their members, and collecting the same by warrant of distress in 
the same manner as,towns; Gen. Sts. ¢c. 30, §§ 20-23; and they 
are subject to direction and control by writ of mandamus. St. 
Luke’s Church v. Slack, 7 Cush. 226. It was probably in part 
on this view of the nature of the powers and duties vested in 
such bodies, that in the case of Goddard v. Smithett, 3 Gray, 
120, a strong intimation of an opinion was made, that they 
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could not be regarded as private corporations in such sense as to 
be subject to an information in the nature of quo warranto, 
under St. 1852, c. 312, § 42. 

But a much more important consideration bearing on the 
nature of the trust originally vested in the trustees, and by suc- 
cession in the corporation, arises when we take into view the 
rights and interests of the immediate cestuis que trust in the real 
estate and property held for the use of the society or parish. No 
doubt the persons who associated themselves together for the 
formation of the parish and the erection of the house of worship, 
and who contributed their own money and procured subscrip- 
tions from others, were in the outset entitled to the chief bene- 
ficial interest in and enjoyment of the trust property, and that 
subsequently the pew-holders succeeded to their rights. Aétor- 
ney General v. Proprietors of Federal Street Meeting-House, 3 
Gray, 45-47. But, what were the nature and extent of this 
beneficial interest? As pew-holders they had no right or title 
in the real estate beyond a limited usufructuary interest, by virtue 
of which each holder had an exclusive right to occupy a particu- 
lar portion of the church edifice at certain times for the special 
purpose of attending on public worship, and for the other cus- 
tomary uses to which such edifices may be properly appro- 
priated. And this was the extent of the beneficial use or 
enjoyment which belonged to the pew-holders as such. They 
could in no just sense be held to be equitable owners of aliquot 

arts or shares in the property according to the number of pews 
held by each, because a right to a pew conferred a limited usu- 
fruct only, and not the entire beneficial interest in the property, 
such as belongs to stockholders in corporations established for 
pecuniary profit. But the pew-holders also became members 
of the society or parish, and by virtue of such membership had 
a right, according to the duly expressed will-of a majority, to the 
control and management of the property. This, however, was 
not an absolute and unrestricted right. ‘The entire jus disponendi 
was not vested in them. ‘Their power was necessarily limited 
by the trusts for which the legal title was held. These they 
could not pervert or destroy by misappropriation of the property. 
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Their right was restricted from the very nature of the trust to 
_ such direction and control of the affairs of the parish or society, 
both religious and temporal, as were calculated to subserve 
and duly administer the trust for which the property was held. 
But beyond this they could not legitimately act. The trust 
was not limited in time; it had for its object no temporary pur- 
pose ; the property was devoted to a use in its nature likely to 
be perpetual; no power to revoke or annul the trust was re- 
served by implication. It would be plainly inconsistent with its 
-manifest scope and purpose that the majority of the trustees or 
of the cestuis que trust, or of both united, should have the power 
to abrogate such a trust by diverting the entire property from the 
use to which it was dedicated, and converting it to purposes of 
private pecuniary gain. 

This view of the nature of the trust which attached to 
property belonging to parishes and religious societies as an- 
ciently organized in the town of Boston is especially applicable 
to the corporation which is the subject of these proceedings. 
It did not owe its existence solely to the contributions of 
those who intended to become beneficial owners in the prop- 
erty as pew-holders or members. It was founded in part by 
donations from those who had no expectation of personal ben- 
efit or advantage, but who gave money for the special pur- 
pose of aiding in the erection of a house of worship for the use 
of a religious society, and by a voluntary grant of land from the 
town, conveyed on the express trust that it was to be appro- 
priated to such purpose. It is difficult to see on what principle 
property so given and held can be justifiably taken and appro- 
priated, either by a majority of the trustees or of the cestuis que 
trust, to a purpose wholly foreign from that for which it was 
originally intended to be used. Certainly no case was cited by 
the learned counsel for the petitioners, which lends any sanction 
to such a doctrine. 

On examining the statute already cited, by which the incor- 
poration of the proprietors of the New South Meeting-House 
was declared and confirmed, we can find nothing inconsistent 
with the views already stated concerning the trusts with which 
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the corporation is clothed, or the rights of the pew-holders and 
members as cestuis que trust. On the contrary, the provisions 
of that act are confirmatory of the rights of the respective par- 
ties in the corporate property as previously understood and 
acted on. The corporation is thereby declared to be seised of 
the meeting-house and land, not absolutely, but subject to the 
rights and interests of the several proprietors in their respective 
pews; and it is also declared to be entitled to all the privileges 
and subject to all the duties which it had previously enjoyed or 
performed; and it is especially noticeable that the powers ex- 
pressly enumerated and granted by the act are confined to those 
which could be properly exercised in furtherance of the trust re- 
posed in a corporation holding property for the support of public 
worship, and for purposes necessarily and properly incidental 
thereto. We look in vain for any provision which authorizes, 
even by implication, an alienation of the property by the act of 
the majority for purposes foreign to those for which it was held 
by the corporation, with a view to its appropriation for purposes 
of private gain, or a distribution of it into shares by which the 
owners of pews are made stockholders, entitled to the whole 
beneficial use of the property, discharged of all trusts. The 
whole scope and purpose of the act are to establish and confirm 
in the corporation the rights, privileges and attributes of a parish 
and religious society, with power to hold and administer the 
property for the special use of supporting and maintaining pub- 
lic worship, and exercising the functions appertaining to such 
use. ‘Ihe power of the proprietors acting by a majority, in this 
as in all other corporations, is limited to matters properly em- 
braced within the purposes for which the corporation was 
created. Durfee v. Old Colony & Fall River Railroad, 5 Allen, 
242. 

So far as this corporation is subject, if at all, to the provisions 
of the general laws regulating the powers and rights of the mem- 
bers of parishes and religious societies over the real estate on 
which their houses of worship are erected, it would seem to be 
clear that the majority of the members derive no authority from 
them to make an absolute alienation of the estate, discharged of 
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the use to which it bad been dedicated, with a view to appro- 
priate it to other and different purposes. By Gen. Sts. c. 30, 
§§ 35, 36, the proprietors are authorized to sell their house al- 
ready built only in case it becomes necessary to alter, enlarge. 
repair, or remove it, or to build a new one. ‘The enactment of 
a provision conferring such powers carries with it a strong im- 
plication that without it such a limited authority, and a fortiori 
a larger one of similar character, did not exist. 

We are not prepared, nor is it necessary for the purpose of 
this discussion, to determine the precise limits of the powers of _ 
the majority of the proprietors in the management and disposi- 
tion of this trust property, nor do we intend to decide what 
would be the effect of an unanimous consent of all persons in- 
terested in the trust to terminate it, and to appropriate the prop- 
erty to a new and different use. It is sufficient for the present 
inquiry to say, that a majority of the proprietors are not clothed 
with authority sufficiently broad to warrant them in wholly re- 
linquishing their trust, and diverting the property to the private 
use of the several proprietors or pew-holders. 

We have gone somewhat fully into a consideration of the 
nature of the powers and duties appertaining under the laws of 
this commonwealth to ancient parishes and religious societies, 
especially thase organized in the town of Boston prior to -the 
beginning of the present century, because the conclusions to 
which our minds have been led on this subject have a strong 
bearing on both the questions which we are called upon to ad- 
judicate in the case before us. 

In the first place, in view of the peculiar nature of these cor- 
porations, and of the rights and interests of their members in the 
corporate property, we are not satisfied that this court has 
authority under the provisions of the statute to entertain juris- 
diction of this proceeding. ‘The general provision contained in 
Gen. Sts. c. 68, § 35, whence our authority and jurisdiction are 
derived, is expressed in very general terms, and, if construed by 
itself, without reference to the context and according to the letter 
only, is broad enough to include every species of corporations 
known to the law. It authorizes “a majority in number or 
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interest of the members of a corporation to apply for its dissolu- 
tion.” This language, taken by itself, might be held to embrace 
within its scope public corporations like towns or cities, those 
of a quasi public character like counties or school districts, and 
institutions created and established for the administration of 
public charitable trusts. But it is obvious that this literal con- 
struction would not subserve the intention of the legislature. It 
could not have been the design of the framers of the statute to 
clothe this court with so extraordinary a power, which in many 
cases would in its exercise partake more of a legislative than of 
a judicial character. Some limitation, then, is to be put on the 
language of the statute. In seeking to ascertain what this limi- 
tation is, the most obvious consideration which suggests itself 
is, that the legislature intended that the provision should be ap- 
plicable only to private corporations, in which, by the terms of 
their charters, the corporate property is held under the entire 
control and management of the majority of the members, sub- 
ject to no trusts, except that it is to be used for the purposes for 
which the corporation is created, according to their duly ex- 
pressed wish, for the private and personal advantage or profit 
of the beneficial owners, or of such persons as they may des- 
ignate and appoint, and to be disposed of absolutely in such 
manner as the majority may direct, whenever they shall deem 
a further continuance of the corporate business inexpedient or 
unnecessary. This construction would give a wide scope and 
operation to the provisions of the statute. It would embrace 
within its terms every corporation in which the members or pro- 
prietors, or a majority of them, have the absolute right to regu- 
late and control the corporate property, and to direct its final 
disposition, either for their own benefit or that of their ap- 
pointees or assigns, whatever may have been the use, whether 
secular, religious or charitable, to which it may have been pre- 
viously held and appropriated. As applied to corporations so 
_ constituted, the provisions of the statute would not be inconsis- 
tent with any of the purposes for which they were established. 
Being in their nature strictly private, charged with no duties of a 
public character, except such as they may at any time voluntarily 
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relinquish, clothed with no trusts which they are bound to ad- 
minister, holding property solely for the beneficial use of their 
stockholders or members in whom the entire jus disponendi is 
vested, which they can at any time exercise whenever they may 
see fit to cease to transact business or to close the affairs of the 
corporation, the power of a majority in number or interest to 
apply for a dissolution of the corporation according to the pro- 
visions of the statute is a convenient and salutary one, which 
would not contravene public policy or tend to impair any right 
or violate or infringe upon any trusts vested in or appertaining 
to such corporations. Under the provisions of the statute, the 
majority of the members or stockholders of corporations of this 
description would acquire no substantial additional control over 
corporate affairs and property other than that which belonged 
to them under their charters. Prior to its enactment they had 
authority to terminate the actual existence of these corporations 
by ceasing to exercise the powers and privileges conferred on 
them, as has been already determined in regard to trading and 
manufacturing corporations. Treadwell v. Salisbury Manuf. 
Co. 7 Gray, 393-404. The statute merely authorizes them to 
make a formal surrender of their charters, with a view to the 
extinction of their corporate powers, whenever the majority may 
deem it expedient voluntarily to relinquish them. In proceed- 
ings instituted for such a purpose by the class of corporations 
already designated, no one would have any real interest, pecu- 
niary or otherwise, except stockholders and creditors. The due 
protection of their respective rights and the final adjustment of 
the corporate business and the proper distribution of assets would 
come quite within the ordinary range of judicial authority and 
jurisdiction, in analogy to that exercised in the settlement of 
the concerns of copartnerships to which corporations of the class 
referred to bear so close a resemblance. It is therefore reason- 
able to infer, construing this statute with reference to the subject 
matter, that its provisions were intended to apply only to corpo- 
rations established for purposes of private gain or benefit, or for 
some specific object or purpose, and in which the corporate 
property is vested, in definite shares or proportions, exclusively 
VOL. XHI. 33 
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in the stockholders or members, who, by the duly ascertained 
will of the majority in number or interest, have the right, not 
only to control and manage it, but to dispose of it absolutely for 
the use of themselves and their associate members. Ifa broader 
application is given to the statute, it is difficult to see where or 
how any line of demarcation can be drawn by which to separate 
those which come within and those that fall without the scope 
of its provisions. But in view of the results which might follow 
from the exercise of a general and unlimited power, upon the 
application of a majority of the members, to decree the dissolu- 
tion of any and all corporations without reference to the nature 
of their powers and duties, it is impossible to suppose that so 
broad a jurisdiction was intended to be conferred on this court. 
An authority the exercise of which might operate to change the 
tenure of property, to annihilate trusts, and divert property to 
new uses foreign to those to which it was originally appropri- 
ated, to dissolve public corporations and religious and charitable 
institutions and declare them extinct, ought not to be derived 
from doubtful implication or by forced construction of language. 
Such it seems to us is substantially the power that the petition- 
ers invoke in the present case. But, as it is not expressly given 
by the statute nor necessarily to be implied from its terms, the 
inference is just and reasonable that such extraordinary jurisdic- 
tion was not intended to be conferred. 

This conclusion, derived from a consideration of the subject 
matter of the statute and the general purpose which it was de- 
‘signed to effect, is strengthened by a reference to some of the 
special provisions regulating the course of procedure under it. 
The power to apply to this court for a dissolution of a corpora- 
tion is given only “ when a majority in number or interest of the 
members desire to close their concerns.” This seems to imply 
that the statute was intended to include only those corporations 
in which the powers and duties of the members are purely volun- 
tary, to be exercised only at the will of a majority, and not to 
those charged with duties of a public nature or with the execu- 
tion of trusts of a permanent and obligatory character. This 
construction fully satisfies the language of the statute, and giver 
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to its provisions an extensive and beneficial operation, while at 
the same time it avoids the conclusion that the legislature, under 
a general provision of, this character, intended to effect an essen- 
tial change in the constitution of corporations of the clagg last 
named, by giving to the majority a new power, by virtue of 
which they might cease to exercise corporate functions, and seek 
to cause corporations to be dissolved and trusts vested in them 
to be destroyed or perverted. 

But a more decisive indication of the intent of the legislature 
is to be found in that provision which prescribes the disposition 
which’is to be made of the corporate property when a decree of 
_ dissolution shall have been made in accordance with the statute. 
By § 39 it is provided that after payment of corporate debts the 
balance or surplus of the property of the corporation shall be 
paid and distributed “to and among those who are justly en- 
titled thereto, as having been stockholders or members of the 
corporation.” From what has been already said concerning the 
tenure on which property belonging to ancient parishes in Boston 
is held, and the qualified right which pew-holders or members 
of such corporations have in its enjoyment and use, it is clear 
that this provision is wholly inapplicable to them. Neither as 
pew-holders nor as members have they any absolute right to 
the corporate property. Membership results not from ownership 
of any definite share or aliquot part or proportion of the corpo- 
rate property vested in each pew-holder, but from the qualified. 
usufructuary interest which each has as proprietor of a pew. In 
a corporation so constituted, the members cannot be regarded as 
justly entitled to the corporate property, or as having any claim 
to receive to their own use any portion of it. In regard to all 
corporations having capital stock divided into shares which are 
owned by members, or having property the beneficial use and 
absolute right of disposal of which are vested in equal propor- 
tions in a body of proprietors, the provision of the statute requir- 
ing a division of the property among the stockholders or members 
is just and reasonable, in-entire accordance with the tenure on 
which the corporation holds the property, and susceptible of 
practical application in conformity with the rights of the parties. 
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But no division or distribution of the property belonging to a 
parish or religious society, like the one which is the subject of 
this proceeding, could rightfully be made among its members. 
If w® should exercise the power to decree a dissolution, we do 
not see how the provision of the statute directing the distribution 
of the corporate property could be carried out. No rule or 
method of distribution is prescribed; none results or could be 
deduced from the constitution or organization of the corporation. 
How could the division of it among the members be regulated ? 
Should it be according to the original appraised value of the 
pews, or the price paid for them by their respective owners, or 
proportionably according to the number of pews owned by each, 
or equally among all the members? But if this difficulty could 
be overcome, there would still remain the insuperable obstacle 
that the corporate property is devoted to a special use, and can- 
not be divided among the members without a palpable violation 
of the trust on which it is held. ‘The statute makes no provision 
by virtue of which any new rights are conferred on members or 
their interests in corporate property are enlarged as a conse- 
quence of a decree dissolving a corporation. ‘I'he statute merely 
recognizes and declares their right to share in the residue, if ac- 
cording to the original constitution of the corporation they are 
justly entitled to receive it. No provision is made for the dis- 
position of the proceeds in cases where the members have no 
-legal or equitable right to a distribution of them for their own 
use. But the whole statute was designed to be administered to- 
gether as a system. All of its provisions are made applicable to 
the corporations which are embraced within its purview. When, 
therefore, it is apparent that it is impracticable to apply some 
of its provisions to certain classes of corporations, it follows 
that these were not intended to be included within its enact- 
ments. | 

A suggestion was made in behalf of the petitioners that by 
Gen. Sts. c. 30, § 1, all parishes and religious societies are ex- 
pressly clothed with all the powers given to corporate bodies in 
c. 68, and that these include the right to apply for a dissolution 
of the corporations under §} 35-89 of the latter chapter. Passing 


4 


NOVEMBER. 1866. "517 


r 


In re New South Meeting-House in Boston. 


by the question whether a right given to members to apply for 
a dissolution can be properly considered a corporate power, the 
answer to the suggestion is, that by investing parishes with 
the general powers of corporations in c. 68, it was not intended 
to provide that they should be authorized to exercise every power 
therein specified, however incongruous or inapplicable to their 
constitution or organization some of the provisions might be 
The statute is to be construed secundum subjectam materiam, and 
those provisions only are to be held applicable to the different 
kinds of corporations which are adapted to their respective con- 
ditions and organizations, and which are capable of being carried 
into practical effect. So construed, for the reasons already given, 
the provisions for the dissolution of corporations cannot be held 
to apply to parishes or religious societies organized and estab- 
lished in the manner in which the corporation which is the sub- 
ject of these proceedings is shown to have been constituted, and — 
which hold their property on a like tenure. We do not mean tc 
be understood as expressing an opinion that the majority of the 
members of such corporations may not dispose of their corporate 
property for the purpose of removing their place of worship, or 
for repairing or rebuilding their church edifice, or for the pay- 
ment of their just debts, or for any other similar purpose. [x- 
penditures for these objects may be deemed to come within the 
range of their legitimate powers and duties, for which their prop- 
erty may be disposed of consistently with the trusts on which it 
is held. But we do intend to say that this power of disposition 
does not extend so as to authorize a sale of the entire parochial 
property with a design to pervert and destroy the trusts on which 
it is held, and to appropriate it to the private and personal use 
of the members. ‘l'aking this view of the powers and duties 
of such corporations, and construing the statutes with reference 
to them, we are constrained to say that we do not feel author- 
ized to exercise the jurisdiction which the petitioners invoke as 
the foundation of the present proceeding. 

But, if we are wrong in this conclusion, we are all clear in 
the opinion that, assuming that the court has power to grant the 
prayer of the petitioners, no sufficient cause has been shown for 


. 


518 SUFFOLK. 


In re New South Meeting-House in Boston. 


its exercise. The ground of this opinion has been already indi- 
cated by the exposition we have given of the nature and char- — 
acter of the corporation to which the petitioners belong, of the 
tenure by which it holds its property, and the relations which its 
members sustain towards the corporate body. It is to be borne 
in mind that the petitioners do not seek a dissolution of the cor- 
poration with a view to a transfer of the trusts to other persons 
or another corporation, nor do they ask for a sale of the prop- 
erty in order to subserve any purpose for which it is now held 
by the parish. The prayer of the petition is that the corpora- 
tion may be dissolved, a receiver of its property and assets be 
appointed with authority to sell the real estate of the corpora- 
tion, and, after payment of the corporate debts, to decree a dis- 
tribution of the surplus “to and among the several members of 
the corporation, according to their legal interest therein.” It is 
also to be remembered that a considerable portion of the property 
‘of the corporation consists of the real estate on which the church 
edifice now stands, and which was conveyed to trustees by the 
town of Boston for the uses and purposes already stated. This 
petition, therefore, is in effect an application to this court to de- 
prive a trustee of the legal capacity to hold the trust property ; to 
vacate and annul a trust created for parish and religious uses, 
intended by its founders to be permanent, in the due administra- 
tion of which the public have an interest, and over which no- 
power of absolute control is vested in the cestuis que trust, and 
to take possession of the entire trust estate and divert it from 
the purposes to which it was appropriated by the donors and 
founders of the trust, to the private pecuniary advantage of 
those who have only a qualified and limited interest in it as ces- 
tuis que trust. It is hardly necessary to say that an application 
designed to effect these objects, addressed to a court exercising 
chancery powers, whose peculiar province it is to guard and pro- 
tect trusts, and to see that they are faithfully executed and ad- 
ministered, if it could be granted at all, would require the most 
cogent reasons, establishing the inexpediency or impracticability 
of a further successful continuance or administration of the 
trusts, to warrant a decree in compliance with the prayer of the 
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petitioners. But an examination of the averments and proofs 
offered in support of the petition does not lead to any such con- 
clusion. Giving them full force and effect, all that is made to 
appear is that the number of proprietors and of worshippers 
hiring pews in the meeting-house has become greatly reduced ; 
that the corporation has incurred a debt of a considerable 
amount, which it has no available means to pay ; that its neces- 
sary expenditures for the support of public worship exceed its 
income; that the church edifice is out of repair, and will require 
an outlay of money to put it in a convenient and safe condition, 
and that there is no probability that, if repaired, it could hereaf- 
ter be advantageously used for public worship. But these facts, 
while they tend to establish the present unprosperous condition 
of the parish, and the inexpediency of continuing to occupy the 
present church edifice as a place of public worship, do not show 
that it is either impracticable or inexpedient for the corporation 
to discharge the powers and duties devolved upon it, or that the 
execution of the trusts with which it is charged cannot be suc- 
cessfully continued. If the application before us was to grant 
leave to the corporation to sell the trust property with a view to 
its appropriation in another locality to the uses and purposes for 
which it was originally given and dedicated, the facts in evi- 
dence would make out a strong case for the exercise of the dis- 
cretion vested in this court. But the object of the present 
proceeding is a very different one. It is to destroy the trust, 
not to enable the trustees to administer it with greater efh- 
ciency and success. Looking at the main purpose which it was 
the design of the founders of the society to accomplish and per- 
petuate, we cannot see that is not still within the power of the 
corporation to effectuate it. The chief object of the trust was 
to support and maintain the public worship of God in the town 
of Boston. ‘The acquisition of property and the erection of a 
church edifice were incidental to this main purpose. There is 
nothing in the original constitution of the corporation, or in the. 
subsequent act of the legislature declaring and affirming its 
rights and privileges, which absolutely and permanently fixes 
the locality in which public worship is to be conducted, or which 
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requires that the corporation should continue to maintain it in 
the place where the meeting-house is now situated. Doubtless 
the original and primary intention of the founders of the parish, 
and of the town of Boston, was that the land granted by the 
latter should be improved for this purpose; but we fail to see 
anything to indicate a design to make the continuance of the 
trust dependent on the perpetual use of that particular site or 
locality for a house of worship. Nor can any such inference be 
reasonably made from the facts disclosed concerning the origin 
and history of the parish. Certainly we cannot suppose that 
the design of the founders and early members of the society was, 
that the public worship of God and the maintenance and sup- 
port of religious ordinances by the association which they estab- 
lished should cease whenever it became inconvenient or imprac- 
ticable to continue them in the precise locality where the church 
edifice was first erected. If, as was intimated by the counsel 
for the petitioners, and as the evidence offered at the hearing 
tended to prove, the present unprosperous condition of the soci- 
ety arises from the fact that the church edifice is situated in a 
part of the city which, in consequence of the increased accom- 
modations required for places of business, has ceased to be im- 
proved for dwellings, the ability of the corporation to continue 
in the successful exercise of its proper functions may probably 
be restored by a removal of the house of worship to another 
part of the city, where, under a faithful administration of the 
trusts reposed in the corporation, the public worship of God may 
be continued according to the intent of the original founders and 
- benefactors of the parish. For a removal of the house under 
such circumstances, the statutes of the Commonwealth, already 
cited, make ample provisions, of which the petitioners can avail 
themselves if they think proper to do so. ‘The petitioners do 
not allege, nor does the evidence tend to show, that such removal 
would not have the effect to restore the prosperity of the society 
and enable the corporation to administer the trust with fidelity 
and success, by appropriating the property to the uses to which 
it was originally devoted. 

The burden rests on the petitioners to make out a clear case 
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of the inexpediency and impracticability of a longer continu- 
ance of the trusts which are vested in the corporation, in order 
to enable them to ask that its existence should be terminated 
and the property diverted to other uses. This burden the peti- 
tiohers have failed to sustain. Whether, in any state of facts, it 
would be reasonable or consistent with the principles by which 
a court of equity is governed to pass a decree that property held 
in trast by a corporation for pious and religious uses should be 
converted to the private use and profit of its members, we need 
not now determine. But we are unanimous in the opinion, for 
the reasons we have stated, that, if we had the power, it would 
be most unreasonable for us, on the facts disclosed at the hear- 
ing, at the request of a majority of the members and against 
the protest of a minority, to sanction the destruction of trusts 
reposed in the corporation which is the subject of this proceed- 
ing, and pervert the property from the uses to which it was ded- 
icated by the pious founders of the parish. 
Petition dismissed. 


ALBERT ViNAL vs. ABisAH RiIcHARDSON. 


Although the declaration in an action of contract does not in terms allege that the agree- 
ment therein set forth was in writing, yet if a copy of a written agreement is annexed to 
the declaration, and the defendant in his answer denies “that he ever signed a paper as ~ 
alleged by the plaintiff, and if he did ever sign such a paper it was without considera- 
tion,” the written agreement is thereby put in issue, and the declaration may be supported 
by proof thereof. 

Forbearing to eject a tenant at will, whose rent was in arrear, from a tenement, is a good 
con-ideration for a guaranty, by a third person, of both the past and the future rent. 

A guaranty of payment, by a third person, of rent already due, and to’ become due for a 
certain time, from a tenant at will, is not extinguished by the landlord’s ejecting the ten- 
ant, before the expiration of that time, at the request of the guarantor, or by his subse- 
quently receiving a new tenant. 

In an action against the guarantor of rent already due and to become due for a certain time’ 
from a tenant, it is not necessary to prove a demand of payment from the tenant, and 
notice to the guarantor of the tenant’s non-payment, unless the terms of the contract of 
guaranty or the nature and circumstances of the particular case require it; as where the 
omission to make such demand or give such notice has been attended with some loss to 
the guarantor. 


Contract. ‘The declaration alleged that on the 13th of No- 
vember 1865 George D. Bailey was indebted to the plaintiff in 
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the sum of nineteen dollars for the use and occupation of a ten- 
ement of the plaintiff, occupied by said Bailey, and Bailey being 
so indebted desired the plaintiff to let him a certain tenement; 
aud the plaintiff refused to do so, or to allow Bailey to occupy 
the same, unless he should pay or secure to the plaintiff what 
was already due, and get security for the payment of the future 
rent. And in consideration that the plaintiff would rent to and 
allow Bailey to occupy said tenement, the defendant made an 
agreement to pay to the plaintiff three dollars per week for rent, » 
and also one dollar each week for rent already due until the 
whole back rent should be paid. Said agreement was to hold 
good nineteen weeks, or until the back rent was paid. And the 
back rent has never been paid in full, and before the expiration 
of nineteen weeks from the date of said agreement said Bailey 
was indebted to the plaintiff in the sum of $16.71, as back rent. 
and rent due subsequent to said agreement. And the defend- 
ant owes the plaintiff $16.71, and the plaintiff has demanded 
the same of the defendant, and the defendant neglected and re- 
fused to pay the same. 

A bill of particulars was annexed to the declaration, showing 
a balance due, after deducting credits, of $16.71. The follow- 
ing copy of an agreement was also annexed: “ Boston, Noy. 13, 
1865. I hereby guarantee that George D. Bailey shall pay to 
Albert Vinal three dollars per week in advance for rent of house 
No. 9 Vinal Place; also one dollar per week for back rent now 
due, amounting to nineteen dollars, this agreement to hold good 
for nineteen weeks, or until the back rent has been paid. A. 
Richardson.” 

The defendant’s answer contained the following: “ He denies 
that he ever signed a paper as alleged by the plaintiff, and if 
he did ever sign such a paper, it was without consideration.” 
There were also general denials. 

At the trial in the superior court, before Ames, J., the defend- 
ant did not deny that he signed the written contract referred to. 
There was evidence tending to show that Bailey was a tenant 
of the plaintiff, occupying certain rooms in No. 9 Vinal Place; 
that the plaintiff had taken measures for the purpose of ejecting 
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him, he being in arrear for rent to the amount of twenty-seven 
dollars; that Bailey then proposed to pay eight dollars, and to 
furnish security for the back rent, and also all future rent, if the 
plaintiff would permit him to continue to occupy the tenement ; 
that the plaintiff agreed to do so on these terms, and Bailey ac- 
cordingly paid eight dollars, and procured from the defendant 
the writien guaranty described in the declaration, and it was de- 
livered to the plaintiff; that Bailey after that time continued to 
- occupy as before for the term of twelve weeks and four days; 
and that the plaintiff during that time received from Bailey, or 
from the defendant, the various payments credited in the account 
annexed to the declaration ; that at about the end of that time 
the defendant requested the plaintiff to eject Bailey, and gave 
him for that purpose a printed blank form of notification, which 
the plaintiff caused to be served on Bailey, and soon after ejected 
him from the premises, and received a new tenant in his place; 
and that the payments received and credited on the account 
reduced the old account for rent to nine dollars, and the rents 
due under the renewed tenancy were $7.61. There was also 
evidence tending to show that the plaintiff made demand every 
week of Bailey, but on this point there was a conflict of evi- 
dence. The defendant on this evidence moved for a nonsuit, or 
that the jury should be directed by the court to return a verdict 
for the defendant, on the ground that the evidence did not sup- 
port the declaration, and there was a variance between the claim 
and the proof; but the judge refused to grant the motion. 

The defendant requested the court to rule and instruct the 
jury as follows: 

“1. The burden of proof is on the plaintiff to show consider- 
ation. 

“2. In order to maintain an action against a guarantor, a 
demand of payment must be made of the principal debtor, and 
. pleaded and proved. 

“3. Where the creditor varies the terms of the contract to the 
prejudice of the guarantor, the guarantor is thereby discharged , 
and the creditor in the case at bar has materially changed and 
altered the terms of this contract by changing the relation of 
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Bailey towards himself from a tenancy at sufferance to a ten- 
ancy at will. 

“4, Giving time to the principal debtor releases the guarantor. 

“5, If the consideration of a part of this contract has failed, 

or is bad or wanting, and illegal and legal items are claimed in 
one amount, and the plaintiff fails to show which items are 
legal, and which illegal, the action fails. 
“6, The guarantor is a promisor on condition, and that con- 
dition is, ‘If the principal debtor fails to pay the debt, and this - 
means if he does not pay it when the debt is payable and de- 
manded, the guarantor promises to pay it;’ and the guarantor 
is not liable until the conditions are fulfilled. 

“7, By neglecting to call on the guarantor promptly, in ad- 
vance, as by agreement he had promised to collect it, he induced 
him to believe that the rent had been paid by the principal’ 
debtor, and thus to relinquish whatever security he had from the 
principal debtor. | 

“8. A party cannot be bound by an agreement to which he 
has never assented, or by an act done without any intent to im- 
pair his rights; and if the defendant never intended to be liable 
beyond the amount of Bailey’s credits in his possession, then 
this action fails. 

“9. If the plaintiff leased the premises to another party, be- 
fore the expiration of nineteen weeks, without the consent of 
the principal debtor, he thereby terminated the contract, and dis- 
charged the guarantor from the time of such termination.” 

The judge did not rule as requested, but instructed the jury 
that if they believed the evidence above referred to, as to the 
circumstances under which the defendant’s contract of guaranty 
was given, it was upon a sufficient and valid consideration; 
that the plaintiff, on receiving that guaranty, was bound to per- 
mit Bailey to continue to occupy the premises for the term of 
nineteen weeks, or until the old account for rent was paid; but - 
that, if the plaintiff, at the defendant’s request and by his pro- 
curement, turned Bailey out of possession before the nineteen 
weeks had expired, the defendant would be liable on his guar- 
anty for the rent remaining unpaid at the time of such ejection, 


NOVEMBER 1866. "625 


Vinal v. Richardson. 


and for the balance remaining due on the old account; and that 
under the circumstances of this case it was not necessary to 
prove a formal demand upon and refusal by Bailey, or notice of 
such demand and refusal to the defendant. 

The jury found a verdict for the plaintiff for the whole amount 
claimed, and the defendant alleged exceptions. 

L. W. Osgood, for the defendant. 

J. Bennett, for the plaintiff. 

We ts, J. It is difficult to determine the rights of parties 
upon pleadings so inartificial and loose as those in the present 
case. The plaintiff’s declaration sets forth an agreement by 
the defendant to pay certain sums of money for the future rent, 
and for arrears of rent due from one Bailey. The copy of 
agreement annexed shows a contract of guaranty that Bailey 
‘shall pay said sums. ‘The declaration does not refer to the copy 
annexed, nor allege that the contract set forth was in writing. 
The defendant omits to demur, and seeks to defeat the action 
by a request to the court to order a nonsuit, or a verdict for the 
defendant, “on the ground that the evidence did not support the 
declaration, and there was a variance between the claim and 
the proof.’ The case is argued here by the defendant upon 
the position that the “copy of agreement” is no part of the 
declaration, 1st, because not referred to as a part of the dec- 
laration; and 2d, because repugnant to the allegations of the 
declaration. : 

If these grounds are open to the defendant, they would seem 
to be fatal to the action. But, upon recurring to the answer, we 
find that the defendant “denies that he ever signed a paper as 
alleged by plaintiff, and if he did ever sign such a paper, it was 
without consideration.” We think this cures the defect in the 
declaration, and makes an issue upon the written agreement set 
out by the copy annexed, as if it were well set forth by the 
- plaintiff’s allegations. As the copy of agreement thus becomes 
_ part of the pleadings, the question of variance in the proof dis- 
pppears. 

The ruling of the court upon the question of consideration 
was correct. The plaintiff’s forbearance to eject Bailey, and his 
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restoration to the relation of tenant at will, were a sufficient 
consideration for the defendant’s guaranty. Johnson v. Wilmarth, 
13 Met. 416. Boyd v. Freize, 5 Gray, 553. It is the existence 
of a consideration, not its quantity, nor quality, nor appropri- 
ateness, that gives validity to a contract. It need not be an 
equivalent. Nor is there any reason for distinguishing between 
the different parts of this contract, or of its subject matter. A 
guaranty of past indebtedness requires no other or different con- 
sideration from any other contract. The legal quality of the 
consideration is determined without any regard to the character 
of the contract that is sought to be based upon it. A consider- 
ation being shown for the defendant’s agreement, all its provis- 
ions alike are supported by it. 

The case stated shows no ground for the claim that the plain- 
tiff changed the terms of the contract by his dealings with 
Bailey. The very consideration of the guaranty was that Bailey 
should be restored to the relation of tenant at will. That. ten- 
ancy was again terminated at the defendant’s request, and the 
leasing to another party was its proper sequence. Neither change 
released the defendant from his contract of indemnity. J/ellen v. 
Nickerson, 12 Gray, 445. There is nothing in the case to sustain 
the 4th and 5th positions taken by the defendant at the trial. 

The ruling of the court upon the measure of damages was 
correct. It accords with the terms of the guaranty. 

The last ruling, that “ under the circumstances of this case it 
was not necessary to prove a formal demand upon and refusal 
by Bailey, or notice of such demand and refusal -to the defend- 
ant,” was also, in the opinion of a majority of the court, correct. 


The subject of the guaranty was the payment of certain sums 


at certain times, both absolute and fixed by the terms of the 
guaranty itself. It required no act of the plaintiff to precede 
the performance by Bailey, except the permission for Bailey te 
remain, which the defendant knew had been given. If Bailey 
made a corresponding agreement to do what the defendant 
agreed he should do, it was broken by the mere fact of non-pay- 
ment, without demand upon him. The same fact was, of itself, 
a breach of the defendant’s contract of guaranty. A formal 
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demand upon Bailey is not necessary to make his failure to pay 
the rent a breach of his obligation; and the defendant’s contract 
is simply that Bailey shall perform his agreement. But, whether 
Bailey made such a corresponding agreement or not, the defend- 
ant, by his guaranty, undertook that Bailey should perform cer- 
tain specific acts; and he is liable on his agreement for Bailey’s 
failure to do those acts. 

It is true, there are authorities to the effect that a demand 
upon the party primarily liable, and notice of his default given 
to the guarantor, are necessary, before any action can be main- 
tained upon the guaranty. But the better doctrine, and that 
which seems to us to be best supported, both upon reasoning and 
authority, is that demand and notice are not essential prerequi- 
sites to an action, and need not be alleged nor proved, unless 
the terms of the guaranty, or the nature of the thing guaran- 
teed, require such proceeding, in order to a proper fulfilment of 
the obligations imposed by the guaranty upon the party holding 
it, or in order to establish a default by the principal and a breach 
of the contract declared on. The necessity of such demand and 
notice is not incidental to the relation of guarantor and guaran- 
tee, as it is to that of indorser and indorsee. It must be derived, 
if it exist, from the terms of the contract, or the nature and cir- 
cumstauces of the particular case, and not from the general rule. 

In a certain class of cases the writing of guaranty has been 
sometiies treated as a proposition only, requiring from the other 
party notice of its acceptance in order to make it take effect as 
a complete contract. 

In another class, such as continuing guaranties, and guaran- 
ties of future credits of uncertain amount, with or without a 
fixed limit, it is held that, when the transactions are effected, the 
guarantor is entitled to be informed of the extent to which the 
credit has been availed of; that is, the amount of liability for 
which the guaranty is relied on. But this rule is generally held 
subject to a qualification that makes the effect of omission to 
give the notice within a reasonable time depend upon the ques- 
tion whether the guarantor has suffered any loss or been preju- 
diced thereby. And, in the great diversity of decisions and 
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opinions upon this subject, it is difficult to determine whether 
the notice is to be regarded as an essential condition of the con- 
tract, or whether the want of notice, coupled with some preju- 
dice to the guarantor, furnishes a ground of defence merely. In 
Babcock v. Bryant, 12 Pick. 133, notice in such cases was held 
to be essential. But even in this view, the notice does not serve 
to fix the liability of the guarantor as for a breach of the con- 
tract; it has no relation to any default of the principal debtor. 
Its office is to render fixed and absolute that which was indefi- 
nite and uncertain by the terms of the guaranty itself; to ripen 
into perfect obligation that which was originally an undertaking 
imperfect in the uncertainty of one of its terms. When such 
notice has been given the case will still stand, in principle, upon 
the same footing, as to the necessity of demand and further no- 
tice of default, as other cases of guaranty where the terms are 
absolute and the amount fixed. 

Many of the authorities which seem to hold such demand 
and notice of default necessary are only attempts to extend or 
apply, witbout careful discrimination, the principles which relate 
to continuing guaranties. And generally, where demand and 
notice have been said to be necessary in guaranties upon notes 
or other absolute undertakings, the qualification has been recog- 
nized that the guarantor can insist upon such notice only when 
he is or may be prejudiced by the want of it. If it appear that 
the principal debtor was insolvent before default, or that he has 
continued as solvent since as before, the holder will be relieved 
from the duty to give the notice, or from all consequences of 
failure. The only question in such cases would seem to be, 
whether it is incumbent upon the plaintiff to allege and prove 
some excuse or equivalent for the demand and notice, as by 
showing that it would have been useless, or whether it is for the 
defence to show laches and loss, or prejudice therefrom. Prac- 
tically it is almost invariably treated as matter of defence, by 
way of discharge from the contract, and not merely as a defeat 
of the suit. 

The authorities upon all sides of these various questions have 
been so numerously collected and thoroughly discussed in the 
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notes upon Douglass v. Reynolds and Lent v. Padelford, 2 Amer. 
Lead. Cas. 56, as to render citations here unnecessary. A de- 
cision of this court, however, reported in Isley v. Jones, 12 Gray, 
260, requires revision. In giving the reasons for the decision 
upon the demurrer in that case, the court adopt a remark of 
Lord Ellenborough in Morris v. Cleasby, 4 M. & 8. 574, namely, 
that “ Where the form of action makes it necessary to declare 
upon the guaranty, application to the principal must be stated 
on the record. In all cases it must, if required, be proved.” 
But in Morris v. Cleasby the suit was not upon the guaranty, 
and no question whatever was raised as to liability upon the 
guaranty. The only point in the case was whether a broker 
who had sold goods with a guaranty of payment, could, after 
payment of the price by him to his principal, avail himself of all 
rights of set-off against the assignees in bankruptey of the pur- 
chaser, as if he were himself principal in the transaction. In 
the dictum quoted, Lord Ellenborough was not attempting to 
state the precise conditions of recovery as between the guaran- 
tor and the holder of the guaranty. Reference to those condi- 
tions was of no importance, except for the purpose of deducing 
therefrom some inference as to the relations of the guarantor to 
the principal debtor. In this respect, that which was pertinent 
was the consideration that the liability of the guarantor resulted 
from the default of the principal debtor; not the facts which 
would constitute a breach of the guaranty, nor the evidence by 
which a breach might be proved. This language of Lord Ellen- 
borough therefore cannot be taken as a declaration of the law 
upon the point to which it is cited. That it was not so in- 
tended, and is not even the opinion of that learned judge, is 
shown by his concurrence in the previous decision of Warrington 
v. Furbor, 8 East, 242, to the contrary. The case of Thompson 
v. Perkins, 3 Mason, 282, is referred to as sustaining the decision 
in Iisley v. Jones. But the only question raised in that case was 
whether notes taken by a factor, for goods sold under a de? 
credere commission, became the absolute property of the factor, 
so that, upon his failure, the principal would have no right to 
resort to the purchaser for the unpaid purchase money, or to 
VOL. XII. 34 
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claim the notes or their proceeds in the hands of the assignees 
of the factor. ‘The case contains no allusion to the question 
of the necessity of a demand, by the holder of the guaranty, 
upon the debtor, except in the quotation of the same remarks 
of Lord Ellenborough which are relied on in Isley v. Jones. 
The case of Bickford v. Gibbs, 8 Cush. 154, is also cited in 
support of the same position. But in Bickford v. Gibbs, de- 
mand and notice were expressly waived; so that. the point was 
not really involved in that case. The remarks upon the neces- 
sity of demand and notice, which accompany that decision, must 
therefore be regarded merely as statements of what was sup- 
posed to have been decided by the cases there referred to ; and 
they profess to be nothing more. One of those cases, Oxford 
Bank v. Haynes, 8 Pick. 423, was upon a guaranty of a note. 
No notice was given of its non-payment. The case was de- 
cided for the defendant, not upon the ground of want of notice, 
but explicitly on the ground of laches and prejudice thereby to 
the guarantor. ‘lhe court (Parker, C. J.) recognize as “ reason- 
able and just” the distinction in which the guarantor “ is dis- 
charged only by the joint effect of negligence on the part of the 
holder, and an actual loss or prejudice” to the guarantor in con- 
sequence of that negligence, (p. 428.) In Dole v. Young, 24 
Pick. 250, there was no demand on the debtor except by letter, 
and no notice to the guarantor from the holder of the guaranty ; 
but the debtor informed him of the letter to himself, and the 
guarantor replied that “ he would attend to it; he should wait to 
be notified.” The court (Shaw, C. J.) held the demand suffi- 
cient, and used this language: “ It was the duty of the principal 
to come and pay his debt, and his failure to do so on notice by 
letter was a default, which rendered the defendant liable on his 
guaranty.” The case of Babcock v. Bryant, 12 Pick. 133, was 
upon a continuing guaranty. The defence was based chiefly 
upon the neglect of the party holding the guaranty to give the 
guarantor notice of the amount of goods delivered to the prin- 
eipal debtor; and it is this notice which the court held to be 
essential to the maintenance of the action, and not demand 
upon the debtor, and notice of non-payment. In Gibbs v 
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Cannon, 9 8. & R. 198, it is distinctly held that demand and no- 
tice are not essential, where they would be of no avail; and that 
the guarantor would be liable “unless he proved he was preju- 
diced by the want of notice.” So far therefore as the decision 
in I/sley v. Jones rests upon the authority of adjudicated cases, 
the cases relied upon fail to support it. But an examination of 
the decision itself will show that it cannot be maintained as an 
authority, and that as it stands it must be the result of some 
misapprehension. The action was for the price of goods sold 
by the defendant as the plaintiff’s factor, upon commission with 
guaranty. The declaration demurred to contains nothing from 
which it would appear that the money was due, nor that it had 
not been already paid by the debtor to the factor. In either 
case there would be no default, and of course no breach of the 
contract of guaranty declared on; and a demurrer upon this 
ground would have been rightly sustained. Crocker v. Gilbert, 
9 Cush. 131. But the cause of demurrer assigned was that the 
declaration “did not allege that the plaintiff had endeavored 
and been unable to collect the amount due on the sales of hay 
and straw, from the purchaser, and had applied to him for the 
collection of that amount.” Now whatever may be the rule as 
to demand and notice in ordinary cases, it would seem to be too 
clear to admit of question that a factor, selling goods for his 
principal, and whose duty it is to collect and remit the proceeds 
of such sales, cannot insist that his principal shall himself under- 
take the collection and notify the factor of his failure, before he 
can call upon him to make good his guaranty. Yet that would 
seem tg be the result of the decision in J/sley v. Jones. In this 
respect it is entirely inconsistent with the law as recognized in 
Swan v. Nesmith, '7 Pick. 224. We are therefore constrained to 
think that the decision in that case was made solely upon the 
insufficiency of the declaration, as failing to show a breach of 
the contract of guaranty ; overlooking the special grounds as- 
signed for the demurrer. The opinion was drawn up for the 
reports after the decease of the late Chief Justice, and from the 
imperfect minutes of the decision left by him. This may ac- 
count for the form in which it now appears. However that may 
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be, the case is far from satisfactory, and we cannot regard it as 
establishing a right view of the law upon that subject. 

In a suit against a guarantor it is undoubtedly necessary to 
allege and prove a breach of the contract of guaranty; but it is 
only necessary to show such facts as would constitute a breach | 
of the particular contract in suit. If the guaranty be for the per- 
formance of a specific act of another, and be absolute in terms, 
whatever is sufficient to show default in that other person. will 
ordinarily show a breach of the contract of guaranty, and a 
right of action upon it. When a demand is not necessary to 
establish such default, the guarantor cannot require a demand 
to be made; at least, such demand is not necessary in order 
to fix the liability of the guarantor, as it is in case of an in- 
dorser. Where, however, other parties to a bill or note are dis- 
charged by neglect to present it for payment, or where it is made 
to appear that the bill or note would have been paid if it had 
been presented when due, it may be ground of discharge to. the 
guarantor. But that stands upon other considerations. And 
so also, as we think, does the question of discharge for want of 
notice of the non-performance by the principal. Formal notice 
is not necessary in order to charge the guarantor with liability. 
All the cases agree that in this respect there is a distinction be- 
tween an indorser and a guarantor. Negligence of the holder 
of the guaranty, in permitting the claim to slumber, when the 
guarantor might reasonably suppose it had been paid when due, 
or in the usual course of business, is the real ground on which 
the guarantor is exonerated. It is delay without notice, and not 
the bringing of a suit without notice, that is fatal to the holder 
of the guaranty. 

This view of the law places guaranties upon the same footing 
with other contracts where the right of action accrues upon the 
performance or non-performance of some act by a third party 
In Vyse v. Wakefield, 6 M. & W. 442, it is said (Abinger, C. B.) 
“ The rule to be collected from the cases seems to be this, tha 
where a party stipulates to do a certain thing in a certain spe 
cific event which may become known to him, or with which he 
can make himself acquainted, he is not entitled to any notice 
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unless he stipulates for it; but when it is to do a thing which 
lies within the peculiar knowledge of the opposite party, then 
notice ought to be given him.” And, in the same case (Parke, 
B.), “ When a specific act is to be done by a third party named” 
no notice is necessary. The same rule is laid down in 1 Chit. 
Pl. (6th Amer. ed.) 286, 287. 

In the present case the point raised is simply upon the neces- 
sity. of demand upon the debtor; and we think it clear that 
neither the terms of the guaranty nor the nature of the thing 
guaranteed required that any demand should be made. We 
have considered the question of notice, because that also was 
included in the instructions to the jury. There is nothing in 
this case to raise any question of laches by the plaintiff and 
prejudice to the guarantor. The circumstances show pretty 
conclusively that the defendant knew of the default of the prin- 
cipal debtor. If he did not know of it, it was from his own 
neglect to inform himself. He has not suffered from want of 
notice; and a formal demand and notice, as we have seen, are 
not necessary to charge him with liability, nor to entitle the 
plaintiff to maintain his suit. We are satisfied that the conclu- 
sions to which we have come upon the general rule as to de- 
mand and notice will best reconcile the great variety of de- 
cisions, and accord with the spirit of the relations between guar- 
antor, guarantee and the principal debtor. Besides the cases 
already referred to, it may be useful to cite a few of the other 
authorities which sustain the positions we have sought to estab- 
lish. Hitchcock v. Humfrey, 5 Man. & Gr. 559. Walton v. 
Mascall, 13 M. & W. 72; S.C. Ib. 452. Wildes v. Savage, 
1 Story R. 22. Allen v. Rightmere, 20 Johns. 365. Douglass 
v. Howland, 24 Wend. 35. Brown v. Curtiss, 2 Comst. 225. 
Hammond vy. Gilmore, 14 Conn. 479. Cooper v. Page, 24-Maine, 
73. Globe Bank v. Small, 25 Maine, 366. Gillighan v. Board- 
man, 29 Maine, 79. Train v. Jones, 11 Verm. 444. Peck v 
Barney, 13 Verm. 93. Thrasher v. Ely, 2 Sm. & Marsh. 
(Miss.) 141. Duval v. Trask, 12 Mass. 154. Salisbury v. Hale, 
12 Pick. 416-424. Johnson v. Wilmarth, 13 Met. 416. Parkman 
v. Brewster, 15 Gray, 27. Protection Ins. Co. v. Davis, 5 Allen, 
54. Exceptions overruled. 
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CoMMONWEALTH vs. Lutuer M. Harris & another. 
Same vs. SaMeE. 
Same vs. SaMe. 
SaME vs. SAME. 


The Gen. Sts. c. 167, § 6, prohibiting the making, selling or having in possession with in- 
tent to sell, false or fictitious lottery tickets, and imposing a punishment therefor, apply 
to tickets in lotteries set up in this commonwealth as well as elsewhere. 

No presumption arises, under Gen. Sts. c. 167, § 7, that a lottery ticket is false or fictitious, 
unless the defendant has sold the same, or offered it for sale, or received a valuable con- 
sideration therefor. 

An indictment under Gen. Sts. c. 167, § 6, for selling, or having in possession with intent 
to sell, a false and fictitious lottery ticket, which is described, need not set forth the na- 
ture of the lottery, or negative the existence of any lottery, or show in what respect the 
ticket is false or fictitious. 

An indictment under Gen. Sts. c. 167, § 1, for setting up and promoting an illegal lottery, 
need not more particularly describe the acts done by the defendant; nor is such indict- 
ment bad for duplicity because it charges that the defendant set up and promoted such 
lottery. 

One who has set up or promoted an illegal lottery in this commonwealth, and sold tickets 

' therein to different persons, may be convicted and sentenced for such setting up or pro- 
motion of the lottery, under Gen. Sts. c. 167, § 1; for selling a ticket therein to one per- 
son, under Gen. Sts. c. 167,§ 3; and for selling a false and fictitious lottery ticket to 
another person, under Gen. Sts. c. 167, § 6. 


We ts, J. These are indictments under Gen. Sts. c. 167. 
The first is founded upon section 1 of that chapter, and alleges 
that the defendants did, on the 22d day of May 1865, at Boston, 
* set up and promote a certain lottery, called the National Prize 
Distribution, and which said lottery was then and there for 
money, to wit, for seventy thousand dollars.” 

The second is upon section 3, and alleges that the defendants, 
on the 23d day of May 1865, at Boston, “did have in their 
possession, with the intent to sell the same, and to offer the 
same for sale, a certain share of a ticket, to wit, one half ticket 
in a lottery for money, which said lottery was then and there set 


* These cases were argued in November 1866, and in January and March 1867 
in Boston. All the judges were present during portions of the sittings. 
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up in said commonwealth, to wit, at said Boston, and was then 
and there called and known as the National Prize Distribution,” 
&c. <A copy of the half ticket is annexed, numbered 11,328, 
which represents that the drawing will be in Boston on Satur- 
day, June 17, 1865. Another count sets forth the other half of 
the same ticket. 

The third is upon section 6, and alleges that the defendants, 
at Boston, on the 23d day of May 1865, “did have in their 
possession, with intent to sell the same, a share of a certain false 
and fictitious lottery ticket, to wit, the one half of such false and 
fictitious lottery ticket,’ well knowing the same to be false and 
fictitious. ‘The ticket is set forth by copy, and purports to be in 
“The National Prize Distribution, authorized and licensed by 
the United States, draws in the city of Boston, Saturday, May 
27, 1865,” and is numbered 9,400. A second count sets forth 
the other half of the same ticket as a ticket in a fictitious and 
pretended lottery. 

The fourth indictment is upon the same section, and alleges a 
sale, on the 23d day of May 1865, of two halves of a similar 
ticket to Mrs. Stewart, and the receipt of money therefor, “ to 
wit, two one half parts of a false and fictitious lottery ticket, 
each of the said shares then and there purporting that the holder 
thereof was and shall be entitled to receive one half of such 
prize as may be drawn in the lottery, by the number represent- 
ing the whole ticket,” well knowing, &c. ‘The tickets set out 
by copy are precisely the same as in the third case, except the 
number, which is 19,582. 

Two schemes are annexed to the bill of exceptions, both 
headed “L. M. Harris & Co.’s National Prize Distribution,” 
offering prizes in various sums, amounting in all to $70,000, in 
each scheme, to be drawn in the city of Boston, one on the 27th 
day of May 1865, and the other on the 17th day of June 1865. In 
all other respects both schemes are alike. ‘The defendants admit 
that they did set up these two lotteries in the city of Boston. 
For which of them they are arraigned, in the first indictment, 
it does not appear; and perhaps it is not material in this inves- 
tigation. 
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The objection, which is of most importance to these defend- 
ants, and therefore most strongly urged, relates to the third and 
fourth of these indictments. It is contended that the sixth see- 
tion does not apply to lotteries actually set up in this state; 
that such lotteries are punishable by the first five sections of this 
chapter; and, as the provisions of those five sections apply to 
every possible form of participation in that offence, it is to be 
presumed that the sixth section was intended to apply only to 
an offence of a higher degree of criminality, and therefore pun- 
ishable by the much more severe penalty attached to that 
section. 

This argument would certainly have very great force, and 
perhaps might require the adoption of that construction, but for — 
the provisions of the next following section. That section re- 
quires that lottery tickets offered for sale “shall be deemed 
false, spurious or fictitious, unless” the defendant proves that 
they were “duly issued by the authority of some legislature 
within the United States,” and also were “binding upon the 
persons who issued the same.” The first five sections apply to 
all lotteries and lottery tickets, wherever the lotteries are lo- 
cated, whether authorized by legislative authority elsewhere or 
not. Commonwealth v. Dana, 2 Met. 329. The sixth and 
seventh sections were originally adopted at a later period. St. 
1833, c. 148, § 3. They indicate a purpose to suppress these 
offences by penalties more stringent and more to be dreaded by 
the offenders than the mere pecuniary imposition, which their 
gains would “enable them to liquidate with ease. It is not to be 
supposed that, in such an effort, the legislature could have in- 
tended to place lottery tickets issued by parties who should 
attempt to set up a lottery in Massachusetts, in direct violation 
of its laws, upon a more favorable footing than those which 
were without that ingredient of falsity. The fact that the sale 
of such tickets was already punishable, as it is by § 3 of the 
same chapter of the Gen. Sts., does not preclude a different pen 
alty from being imposed for the same acts when alleged with an 
additional characteristic. "We see no reason, therefore, to qualify 
or limit the apparent meaning and application of the language 
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of the seventh section, which explicitly requires all lottery tickets, 
offered for sale, to be deemed false, until proved to be not only 
genuine, but issued by lawful authority, and binding upon the 
parties who issued them. Such tickets, issued by parties at- 
tempting to set up a lottery in Boston, are not genuine, for they 
give to the parties who purchase them no such rights as they 
purport to do. Their illegality makes them utterly void. The 
mere fact of illegality might not sustain the allegation of “ false 
and fictitious.” But, with its consequences upon the rights of 
the holders, it will justify the statute definition of its own 
terms. | 

When, therefore, the offence is charged in the terms of § 6, 
and the defendant is subject to the burden of proof imposed by 
§ 7, he cannot sustain it by proof of a lottery set up in this state 
contrary to its laws. But the defendant is not put into this 
position by the terms of § 7, unless he “has sold or offered for 
sale,’ or “received a valuable consideration” for the ticket 
which is alleged to be “false or fictitious.” These terms are 
stated in language so full and precise as to leave no room to ex- 
tend them by construction. ‘The burden, which is thrown by 
this section upon the defendant, is contrary to the usual pre- 
sumptions of law, and we cannot apply it to any case not strictly 
within the provisions of the statute. Upon recurring to the orig- 
inal enactment of 1833, we are inclined to think it was not in- 
tended to apply this strong presumption against a party who 
merely had such tickets in his possession, but who had not sold 
nor attempted to sell them. As there was no evidence, upon 
the third indictment, that the defendants had offered the ticket 
for sale, we are of opinion that they could not be convicted of 
having that ticket in their possession with intent to sell it, as a 
“false and fictitious” ticket, merely by force of § 7, and in the 
absence of evidence either that it was or was not in fact false 
and fictitious. 

As the verdict was rendered, in this case, by direction of the 
court, upon a different construction of the statute, it must be set 
aside. 

There are also several objections to the sufficiency of the 
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allegations in the third and fourth indictments. If we rightly un- 
derstand these objections, they proceed upon the assumption that 
there are two distinct and different offences, or rather two classes 
of false and fictitious lottery tickets, intended and described by 
§ 6 of this statute; one, that of fictitious tickets purporting to 
be issued from a lottery which is real and genuine; the other, 
where the lottery is itself a mere pretence. And it is contended 
that the allegations of the indictment should set out in which re- 
spect the ticket is false; and, in the one case, set out the lottery 
by some description; or, in the other, negative its existence. 
But, although § 6 does appear to designate offences in both 
these forms, yet upon careful examination it will be seen that 
the offence is but one, namely, the selling, or having in posses- 
sion with intent to sell, a false or fictitious lottery ticket; and 
the alternative description of “ any ticket or share thereof in a 
fictitious or pretended lottery” is not to add another class of 
tickets, but to declare that such tickets are intended to be in- 
cluded as “ false or fictitious ;” for there immediately follow the 
words, “knowing the same to be false or fictitious.” These 
words must be referred to the “ false or fictitious” ticket, rather 
than to the “ fictitious or pretended lottery.” The construction 
of the sentence indicates this; and the consideration that other- 
wise knowledge on the part of the defendant would be essential 
‘to the crime only in the case last defined, forbids any other inter- 
pretation. Besides this, § 7 declares that any ticket “shall be 
deemed to be false, spurious or fictitious unless the defendant 
proves” the existence and legality of the lottery, as well as the 
genuineness and validity of the ticket. The defendant cannot 
be entitled, therefore, to a more specific and narrow descrip- 
tion of the offence, which would enable him, by dividing, to 
escape a part of the burden that is imposed upon bim by § 7. 
As a ticket in a “fictitious ‘and pretended lottery” is, by these 
sections, and may be described to be, a “ false and fictitious lot- 
tery ticket,” this is a sufficient answer to the objection that the 
two counts in the third indictment are inconsistent with each 
other and impossible. 

To the first and second indictments it is objected that the acts 
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done, which amount to the setting up of a lottery, should be set 
forth. But this cannot be necessary. It is never requisite that 
the indictment should disclose the evidence by which it is to be 
supported. ‘The acts done, when all combined, only compose 
the one act of setting up a lottery, which is made an offence hy 
the statute; and we think this offence is sufficiently described 
by using the words of the statute. Commonwealth v. Clapp, 
D Pick. 41. Hopkins v. Commonwealth, 3 Met. 460. Tully v. 
Commonwealth, 4 Met. 357. Commonwealth v. McGovern, 10 
Allen, 193. ,The tests are these: If every allegation may be 
taken to be true, and yet the defendant be guilty of no offence, 
then it is insufficient, although in the very words of the statute. 
Commonwealth v. Squire, 1 Met. 258. But when, by using the 
words of the statute, “the act, in which the offence consists, is 
fully, directly and expressly alleged, without any uncertainty or 
ambiguity,” then it is sufficient so to allege it. Commonwealth 
v. Welsh, 7 Gray, 324. Commonwealth v. Ashley, 2 Gray, 356. 
“ A lottery for money” sufficiently indicates a lottery in which 
the prizes are to be drawn in money. It is not necessary that 
the indictment should set forth the number or amount of the 
several prizes into which the scheme is divided. 

Neither is the indictment open to the objection of duplicity, 
in alleging that the defendants did “set up and promote” a lot- 
tery. The offence is the same, whether the lottery was wholly 
the work of the defendants, or in part only. If the defendants 
are shown to have participated in any particular in the opera- 
_ tion of the enterprise, they are guilty of the whole; and an 
allegation of the whole does not set out a different nor another 
offence. Commonwealth v. Eaton, 15 Pick. 278. Commonwealth 
v. Twitchell, 4 Cush. 74. 

The question is also submitted whether the defendants can be 
convicted and sentenced, at the same time, upon all of these 
indictments. Assuming that the first indictment is for the same 
lottery in which the ticket, described in the second indictment, 
was issued, it would seem, at first thought, that the possession 
of the ticket, with intent to sell, must form a part of the enter- 
prise, and was included in the offence of setting up or promoting 
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the lottery. But this apparent identity is incidental, and not a 
necessary one. A man may be guilty of setting up a lottery with- 
out having the.tickets in his possession for sale; and he may sell 
a lottery ticket, or have it in his possession with intent to sell, 
without the slightest participation in the setting up or pro- 
moting of the lottery. He may have purchased or received a 
ticket from a stranger, and if he offer to sell it afterwards he 
would be guilty of this offence. Proof of the possession and 
sale of a lottery ticket, and nothing more, would not sustain the 
charge of promoting a lottery. The defendants in these cases 
undoubtedly had the tickets and were selling them in further- 
ance of the scheme itself; but the fact that they did thereby 
promote the lottery is not essential, and indeed constitutes no 
part of the offence of selling lottery tickets, nor of having them 
in their possession with intent to sell. The two offences have 
nothing in common which is essential to either. ‘This is perhaps 
the best test to determine the question of legal identity, which 


would make a conviction upon one charge a bar to a prosecu- » 


tion upon the other. 1 Stark. Crim. Pl. 323. 

The same reasoning will apply to the third and fourth indict- 
ments, assuming that the first was found for the lottery corre- 
sponding to the tickets described in those two. ‘The considera- 
tions already suggested in regard to the sixth and seventh sec- 
tions are sufficient to show that the allegations of the first in- 
dictment, that the defendants did in fact set up the lottery from 
which the tickets purport to issue, do not preclude the govern- 


ment from prosecuting the sale of such tickets as “ false and 


fictitious.” 

The result is, that judgment must be entered upon the ver- 
dicts in the first, second and fourth indictments; and in the 
third the verdict must be set aside. 

N. Richardson & E. M. Bigelow, for the defendants. 

Rieed, A. G., for the Commonwealth. 
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The legislature have power to prescribe regulations for the taking of clams from their beds, 
with a penalty for their violation; and the town of Ipswich is not exempted from the 
operation of such regulations. 

An indictment may be maintained, under Gen. Sts. c. 83, § 13, against two fishermen for 
jointly taking from their beds for bait more than seven bushels of clams at one time, if 
such fishermen belonged to the same vessel. 


InpicTMENT on the Gen. Sts. c. 83, § 13, alleging that the de- 
fendants on the 9th of April 1866, at Ipswich, unlawfully and 
injuriously took and carried away from their beds in Ipswich 
eight bushels of clams, without having a permit in writing from 
the selectmen of Ipswich to take the same, and both the defend- 
ants not being inhabitants of Ipswich, and not having lawful 
authority to take said clams from their beds as aforesaid. 

The defendants were tried and found guilty in the superior 
court, before Brigham, J., and alleged exceptions, in which the 
case was stated as follows: “It appeared at the trial that the 
defendants were inhabitants of Newburyport and were fisher- 
men, and that they took clams for bait from a beach in Ips- 
wich, between high and low water mark, in a greater quantity 
at one time than seven bushels. Upon this state of facts the 
court instructed the jury, against the request of the defendants, 
that the evidence was sufficient to warrant a verdict of guilty, 
and that the statute in question was constitutional.” 

D. A. Gleason & C. A. Phillips, for the defendants. 

Reed, A. G., for tlfe Commonwealth. 

Gray, J. The main position taken by the defendants is in- 
consistent with the law of Massachusetts on the subject of fish- 
eries, as established from the earliest times. 

The Body of Liberties of 1641 declared that “every inhabi- 
tant that is an householder shall have free fishing and fowling 
in apy great ponds and bays, coves and rivers, so far as the sea 
ebbs and flows, within the precincts of the town where they 
dwell, unless the freemen of the same town or the general court 
have otherwise appropriated them.” Body of Liberties, art. 16, 
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28 Mass. Hist. Coll. 219. And this article was incorporated in 
the subsequent revisions of the laws of the Colony. Mass. Col. 
Laws, (ed. 1660,) 50; (ed. 1672,) 90, 91. Ane. Chart. 148. But 
this did not, as the defendants contend, confer on the inhabitants 
of the several towns as existing in 1641 a right of property in 
the fisheries within their respective limits. It simply declared 
the public right of fishing, in the absence of any law, regulation 
or grant to restrain it. The qualification “ unless the freemen 
of the same town or the general court have otherwise appro- 
priated them” is not a mere specific exception of privileges 
previously granted ; but a general law, prescribing by what au- 
thority this public right may be regulated or granted away. 
This construction was judicially recognized and affirmed by 
this court soon after the beginning of the series of published 
reports of its decisions. Coolidge v. Williams, 4 Mass. 144. 
Randolph v. Braintree, Ib. 817. Dill v. Wareham, 7 Met. 446. 

It is now well settled that the public right of fishing through- 
out Massachusetts, as in other parts of the United States and 
in Great Britain, includes shell-fish as well as floating or swim- 
ming fish. Weston v. Sampson, 8 Cush. 347. Lakeman v. Burn- 
ham, 7 Gray, 437. 2 Dane Ab. 690,700. Martin v. Waddell, 
16 Pet. 410, 413, 414. Denv. Jersey Co. 15 How. 432. Peck 
v. Lockwood, 5 Day, 22. Preble v. Brown, 47 Maine, 286. 
Bagott v. Orr, 2 B. & P. 472. Hall v. Whillis, 14 Scotch Court 
of Sessions Cases, (2d series) 324. In Brown v. Lakeman, 16 
Pick. 151, and Lakeman v. Butler, 17 Pick. 436, this public right, 
in the absence of any particular grant, was not denied or con- 
sidered. 

In 1772 an action was indeed maintained in the superior court 
of judicature of the Province by the proprietors of common and 
undivided lands in Ipswich against persons who had taken 
clams from their flats without authority from them. Jpswich 
Proprietors v. Herrick, 9 Gray, 529. But the flats from which 
those clams were taken were found by the terms of the special 
verdict, upon which the judgment was given, to have been for 
more than twenty years “ possessed and improved by said pro- 
prietors;” and the proprietors had passed a vote prohibiting the 
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digging of any clams there, except for use in the town, without 
permission from their committee. 9 Gray, 032 and note. That 
case arose before the release by those proprietors of all their 
_ property and rights to the town of Ipswich, which was made in 
1788. Feli’s History of Ipswich, 17. In that town, as in many 
others, large tracts of land had been granted to proprietors, who 
were authorized by the laws of the Province to manage, im- 
prove, divide or dispose of the same by vote; and in such cases, 
the flats, as being of the least value, generally remained the long- 
est undivided. . Prov. Sts. 4 W. & M. c. 18, § 3; 12 Anne, c. 2; 
13 Geo. I. ce. 2,8; 8 Geo. II. c. 4; 26 Geo. II. c. 2; Mass. Prov. 
Laws, (ed. 1759) 19, 177, 235, “239, 279, 363; Anc. Chart. 247, 
403,450, 456, 501, 598. 2 Dane Ab. 695,698. 4 Dane Ab. 70. 
Rehoboth v. Hunt, 1 Pick. 228. Green v. Putnam, 8 Cush. 25. 
And such proprietors might, under the colonial ordinance, as well 
as by the general principles of law, have acquired an exclusive 
right by grant or prescription to the shell fishery on their flats. 
Lakeman v. Burnham, '7 Gray, 440. 2 Dane Ab. 697, 705. 3 
Kent Com. (6th ed.) 418, 418. Scratton v. Brown, 4 B. & C. 

485; 8. C6 D. & R. 536. ! 

The second section of the St. of 1793, c. 10, cited for the 
defendants, setting off a part of the town of Ipswich as a new 
town by the name of Hamilton, only provides that the inhabi- 
tants of Hamilton should “have free liberty of taking sand and 
of improving the clam banks for their own use and consump- 
tion as heretofore,’ without particularly defining the right. 1 
Mass. Special Laws, 460. It does not appear that this fishery 
had as yet been regulated by vote or by-law of the town, or by 
any general or special act of the legislature. 

In 1796 a general law was passed for the regulation and pres- 
ervation of the “ common property” in oysters and other shell- 
fish, by the first section of which, taking of oysters in any part 
of the Commonwealth was prohibited, except under a permit 
from the selectmen of the town, or by inhabitants of the town 
for the use of their families ; by the second section, any person 
taking any other shell-fish than oysters in certain towns enumer- 
ated, (of which Ipswich was not one,) except for the use of his 
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family, without a permit from the selectmen, was subject toa 
penalty of one dollar; and by the fifth section it was “ provided 
that nothing in this act shall extend to deprive any native In- 
dians of the privilege of digging shell-fish for their own con- 
sumption, or to prevent any fisherman from taking any quantity 
of shell-fish which he may want for bait, so that it do not exceed 
seven bushels, including their shells, at any one time.” S¢. 1795, 
c. 71... By this act, so far as it extended and applied, the subject 
was regulated, and no right of property or control remained in 
the towns in their corporate capacity. Dill v. Wareham, 7 Met. 
438. Moulton v. Libbey, 37 Maine, 494. 

The provisions of the S/. of 1795 were afterwards extended 
to other towns, and were reénacted in the Rev. Sts. c. 55. Seec- 
tions 13 and 15 of that chapter, which reénact §) 2:and 5 of the 
St. of 1795, were extended by St. 1838, c. 113, to Ipswich, and 
by other statutes to additional towns. By S¢. 1841, c. 64, “ if 
any person not an inhabitant of the town of Ipswich shall dig 
or take any clams from the flats owned by said town, without 
permission first obtained, in writing, from the selectmen of said 
town,’ he should forfeit one dollar for every bushel of clams, 
including their shells; and by S¢. 1844, c. 128, a like prohibition 
was made as to the neighboring towns of Rowley and George- 
town. By the General Statutes, the two acts last mentioned 
were repealed ; but the Rev. Sts. c. 55, §§ 138, 15, as extended by 
subsequent acts to Ipswich and other towns, were reénacted. 
Gen. Sts. c. 83, §§ 13, 15. | 

It is plain, therefore, that neither the inhabitants of Ipswich, 
nor of any town which once formed part of it, had by law, or 
were understood by the legislature to have, any grant of prop- 
erty or right, free from legislative control and regulation, in the 
clam fishery within its limits; and that there is no ground for 
the argument of the defendants that such regulation of the right 
to take clams is unconstitutional as impairing the obligation of 
contracts, or taking private property for public uses without 
compensation. 

The two defendants having been found guilty of taking and 
carrying away eight bushels of clams, the remaining question is, 
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whether, under the exception contained in the Gen. Sts. c. 83, 
§ 15, which declares that nothing contained in the four preced- 
ing sections shall be construed “to prevent any fisherman from 
taking any quantity of shell-fish which he may want for bait, 
not exceeding at any one time seven bushels, including their 
shells,” the defendants had the right to take at one time and for 
bait seven bushels of clams each, or only seven bushels for both. 
T'o determine this, we refer to other sections of the same stat- 
ute, and of earlier statutes upon the subject matter, which, al- 
though repealed, are admissible to aid the interpretation. Rex v 
Loadale, 1 Burr. 447. Church v. Crocker, 3 Mass. 21. Holbrook 
v. Bliss, 9 Allen, 75. Savings Bank v. Collector, 3 Wallace, 495. 

By the Gen. Sts. c. 83, § 19, no person shall take from Chat: 
ham or certain other towns “ any shell-fish for bait or other use, 
except clams” &c., “and no quantity exceeding seven bushels 
of clams, including the shells,” “shall be taken in one week for 
each vessel or craft.” ‘This provision had its origin in the St. 
of 1799, c. 19, § 2, (reénacted in the Rev. Sts. c. 55, § 16,) which 
imposed a prohibition in like words upon any “ fisherman or any 
other person” in Chatham. By the S¢. of 1798, c. 14, § 2, passed 
the year before, it had been enacted that “no fisherman shall 
take from” Wellfleet or any town mentioned in the S¢. of 1795, 
c. 71, above cited, “ any such fish exceeding the quantity of seven 
bushels in a week, including the shells.” It cannot be supposed 
that the legislature intended by two statutes, passed within a 
year of one another, to allow the fishermen in one vessel or craft 
to take seven bushels for each man in Wellfleet, and only seven 
bushels for the whole crew in the neighboring town of Chat- 
ham ; but the reasonable construction is that the restriction was 
in each case, as it was expressly in the S¢. of 1799, of the amolint ’ 
to be taken not by each person, but by each vessel or craft; and 
this construction must be preserved in interpreting the later stat- 
utes upon the same subject. 

If therefore the defendants came from different vessels, they 
did not violate the law ; if from the same vessel, they did. As 
their taking of clams appears by the bill of exceptions to have 
been treated in the indictment and at the trial as one joint act, 
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and there is nothing to show that they came from different ves- 
sels, or that they claimed separate rights to take seven bushels, 
the exceptions cannot be sustained. Exceptions overruled. 


CoMMONWEALTH vs. AsaPpH W. GoopRIcH. 


Under Gen. Sts. c. 28, § 6, the board of health of a city may make a regulation prohibiting 
all persons, except the superintendent of the cemetery or a duly appointed undertaker or 
other person specially authorized, from removing the dead body of any person from any 
house or place within the city to the place of burial, and may require from each under- 
taker a bond with a reasonable penalty and with condition to collect and account for the 
burial fees; and the fact that such a regulation was made with special reference to a par- 
ticular person will not affect its validity; and if such person, having been so appointed as 
undertaker, fails to give the required bond, the board of health may revoke his appoint- 
ment at pleasure, without previous notice to him. 


Comp.aint alleging that on the 29th of March 1866 the de- 
fendant moved from a certain house in the city of Lawrence to 
the Bellevue Cemetery in that city, the dead bodies of two per- 
sons, he not being superintendent of the cemetery, or employed 
by such superintendent, or duly appointed and legally qualified 
as an undertaker in Lawrence, or otherwise specially authorized 
to move the bodies of dead persons. 

At the trial in the superior court, before Brigham, J., the fol- 
lowing facts appeared : 

The mayor and aldermen of Lawrence, who constituted the 
board of health of that city, passed certain regulations concern- 
ing Bellevue Cemetery and the interment of the dead, providing 
amongst other things for the annual election, by the board of 
‘health, of a superintendent of the cemetery, and specifying his 
duties, and establishing fees for certain services; and article 12 
was as follows: “ No person except the superintendent of the 
cemetery or those employed by him” “shall be allowed to dig 
any grave, bury any dead body, or open any tomb at the said 
cemetery; and no other person, unless appointed an under- 
taker or otherwise specially authorized by the board of health, 
shall dig any grave, bury any dead body, or open any tomb 
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in any cemetery, graveyard or other place in the city other 
than the cemetery, or move from any house or place within the 
city to any place of burial whatsoever the body of any de- 
ceased person.” It was also made a part of the duty of under- 
takers to attend funerals when required, and to collect and pay 
over the fees for services of the superintendent. The superin- 
tendent was required to give bond for the faithful performance 
of his duties, with penalty in the sum of five hundred dollars, 
and undertakers to give like bonds in the sum of two hundred 
dollars. And a penalty of not less than two or more than 
twenty dollars was fixed for any violation of these regulations, 
to be recovered for the use of the city by a complaint. 

The doing of the acts charged in the complaint was proved. 

On the Ist of January 1866 the defendant was appcinted by 
the board of health as an undertaker, and it had been the usage 
for persons thus appointed to act for one year, and on the 2d of 
January 1866 the defendant was notified by the city clerk of his 
election as undertaker “ for the current municipal year;” but 
he gave no bond, and on the 27th of February 1866 the board 
of health revoked his appointment and gave him notice of the 
revocation. 

The defendant offered to prove that the provision under which 
this complaint was made was not inserted in the regulations 
“ with reference to the public generally, but especially to prevent 
the defendant from performing the acts here complained of,” 
unless he would give the required bond; but the evidence was 
excluded. ‘The defendant then offered to prove that the board 
of health unreasonably refused specially to authorize him to 
perform these acts, and that they thus refused without reference 
to his qualifications, except his failure to give the required bond; 
but this evidence was excluded. 

The defendant presented very many requests for instructions, 
the substance of which was that he was duly appointed for one 
year; that his neglect to give a bond did not vacate the appoint- 
ment, or disqualify him from serving in it; that he was not re- 
movable by the board of health, and especially not except for 
cause and on previous notice to him; that the requirement in 
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the condition of the prescribed bond that he should collect the 
fees for the superintendenj was not reasonable; and that the 
provisions under which this complaint was made were unrea- 
sonable and void. 

The judge declined to give any of these instructions, and in- 
structed the jury that this complaint was supported by the facts 
proved, and directed them to return a verdict of guilty, which 
they accordingly did. The defendant alleged exceptions. 

W. L. Thompson, for the defendant, cited Austin v. Murray, 16 
Pick. 121; Commonwealth v. Breed, 4 Pick. 460; Commonwealth 
v. Fowler, 10 Mass. 301; Fowler v. Bebee, 9 Mass. 234; Johns- 
ton v. Wilson, 2 N. H. 202; Jones v. Gibson, 1 N. H. 266; - 
Sprowl v. Lawrence, 33° Alab. 674. 

Reed, A. G., for the Commonwealth. 

Hoar, J. 1. The first and most important question raised by 
the bill of exceptions is, whether the board of health of the city 
of Lawrence had the legal right to make the regulation which 
the defendant is charged with violating. Their authority is 
found in Gen. Sts. c. 28, the 6th section of which empowers 
boards of health to “make all regulations which they judge 
necessary concerning burial grounds and interments within their 


respective limits,” 


and to “ establish penalties not exceeding one 
hundred dollars for any breach of such regulations.” We are 
of opinion that this section is not confined in its operation, as the 
defendant insists, to acts done within the burial grounds; but 
that the word “ interments” properly includes and describes the 
removal of the bodies of deceased persons for the purpose of 
burial. That this necessary duty shall be performed, especially 
when undertaken for hire, by suitable and trustworthy persons, 
and that the moving of dead bodies through the public streets 
of a city shall be conducted with decency and safety, are obvi- 
ously matters proper for municipal regulation, and which, as 
well as the mode of burial, may concern the public health to no 
slight extent. Austin v. Murray, 16 Pick. 121. Commonwealth 
v. Foley, 5 Cush. 108. 

2. Nor does there seem to us to be anything unreasonable in 
the regulation which prohibits any person, unless appointed as 
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an undertaker, or otherwise authorized by the board of health, 
from moving from any house or other place in the city to any 
place of burial, the body of any deceased person. ‘There is no 
suggestion or reason to suppose that the board of health did not 
appoint a sufficient number of proper persons to officiate as 
undertakers; and the giving of bonds, in the moderate amount 
required, to collect and account for the burial fees, was not ob- 
jectionable as a condition of such an appointment. 

3. The fact that the board of health, in making one of their 
regulations, had special reference to the defendant, if the regu- 
lation was in itself reasonable and lawful, and made applicable 
alike to all persons whom it would affect, is not material ; and 
evidence of it was rightly excluded. A very large part of the 
laws are suggested by some particular instance of public incon- 
venience or individual misdoing, known to the law-makers, and 
giving occasion for their action. But the motives of legislators 
cannot be inquired into judicially, unless to aid in the interpre- 
tation of the law. 

4, It is not necessary to determine whether the appointment 
of an undertaker by the board of health, when made for a year, 
would be revocable at their pleasure, without cause or notice, it 
not being made so in terms by the ordinance; because we are 
of opinion that the refusal or neglect of the defendant, when 
appointed, to give the bond required by the regulations, fally 
authorized the revocation of his appointment. It amounted in 
substance to a refusal to accept the office upon the terms an- 
nexed to it. Declaring the appointment vacated for this cause 
did not therefore require any previous notice to him.. 

Exceptions overruled. _ 
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COMMONWEALTH vs. Emma Norton. 
Same vs. Mary Hawks. 


Formal objections to a complaint on which a conviction has been had in a police court can- 
not for the first time be made, under St. 1804, c. 250, § 2, after the case has been brought 
to the superior court by appeal. 

The Gen. Sts. c. 165, § 28, concerning idle and disorderly persons and night-walkers, are 
not repealed by S¢. 1866, c. 235, concerning vagrants. 


Tue first of these cases was a complaint against the defend- 
ant, made originally in the police court of Boston, and charging 
that the defendant on “ September 24th 1865, and from that day 
to March 24th 1866, at said Boston, did habitually walk the 
streets of said city in the night time for the purpose of prosti- 
tution, and was and now is a common night-walker, against the 
peace,” &c, At the trial in the superior court, on appeal, before 
Ames, J., the defendant moved that the complaint be dismissed, 
because “ the time is not set forth with sufficient certainty, and 
the same is bad for duplicity, and there is no sufficient statement 
of the offence ;” but the motion was overruled, and the defend- 
ant was found guilty, and alleged exceptions. 

The second was a complaint, also made originally in the po- 
lice court of Boston, and charging that “the defendant, on the 
fourth day of December in the year of our Lord one thousand 
eight bundred and sixty-five, and on divers other days and times 
between that day and the fourth day of June in the year of our 
Lord one thousand eight hundred and sixty-six, at said Boston, 
was and is.an idle and disorderly person, and at said Boston on 
said days and times has neglected all lawful business and habit- 
ually misspent her time by frequenting houses of ill-fame, gam- 
ing-houses and tippling-shops, against the peace,’ &c. At the 
trial in the superior court, on appeal, the defendant moved that 
the complaint be dismissed, and afterwards moved in arrest 
of judgment, on the ground that no offence was set forth in the 
complaint; that the Sf. of 1866 as to vagrants virtually repeals 
all former laws as to idle and disorderly persons; and that the 
complaint is wanting in legal certainty and precision. These 
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motions were overruled. The defendant was found guilty, and 
appealed to this court. 

The two cases were argued together. 

C. H. Hudson, for the defendants. 

Reed, A. G., for the Commonwealth. 

BiceLow, C.J. The motions to dismiss came too late. They 
should have been made in the police court, according to the 
requirement of Sé. 1864, c. 250, §§ 2,3. Commonwealth v. Wal- 
ton, 11 Allen, 238. For the same reason the motion in arrest, 
being for a matter existing before a plea to the merits, and not 
affecting the jurisdiction of the court, could not be entertained, 
Therefore the supposed informalities and defects in the com- 
plaint cannot avail the defendants. 

The complaint embraces a charge under Gen. Sts. ¢. 165, § 28. 
This section is not repealed by St. 1866, c. 235,§ 1. Idle and 
disorderly persons, who neglect lawful business and _ habitually 
misspend their time by visiting houses of ill-fame and other 
places of bad repute, embrace a class which do not necessarily 
come within the description of the latter statute as “idle per- 
sons, who, not having visible means of support, live without 
lawful employment.” But if it were otherwise, the description 
in the complaint would cover an offence under St. 1866, c. 235, 
and would warrant a conviction, although the complaint might 
have been informal and insufficient, and would have been 
quashed, if the defect had been seasonably taken advantage of 
by the defendant. Exceptions overruled. 


CoMMONWEALTH vs. NicHoLtas MULLEN. 


The caption of an indictment was as follows: “‘ Commonwealth of Massachusetts. Mid- 
dlesex to wit. At the superior begun and holden at Lowell, within and for the 
county of Middlesex, on the third Monday of October in the year of our Lord one thea- 
sand eight hundred and sixty-three.’’ By the record of the superior court it appeared 
that this indictment was returned by the grand jury into that court at a term beginning 
on the day named in the caption, and duly filed therein, and a certificate made by the 
clerk upon the back of the indictment that it had been so returned. Held that the omis- 
sion of the word “‘ court’’ in the caption was immaterial. 
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Lewis viobbine. 


By tue Court. The defendant’s motion in arrest of judg- 
ment was based upon a defect in the caption of the indictment 
against him, so that, as he contends, it does not appear that he 
was indicted at any court. The indictment begins thus: 
“ Commonwealth of Massachusetts. Middlesex, to wit: At the 
superior begun and holden at Lowell, within and for the 
county of Middlesex, on” &c.; “the jurors for the Common- 
wealth,” &c.; the word “court” being omitted. 

On examining the full record sent up from the superior court, 
we find that it appears from the record that this indictment was 
returned by the grand jury into that court at the October term 
thereof, in the year 1865, on the fourth day of the term and duly 
filed therein; and that it was certified by the clerk upon the 
back of the indictment that it had been so returned. ‘The defect 
in the caption is therefore immaterial. Haceptions overruled. 

G. Sennott, for the defendant. | 

Reed, A. G., for the Commonwealth. 


Georce B. Lewis vs. CyHarues Rossins. 


TInder Gen. Sts. c. 116, § 14, police courts have concurrent jurisdiction with the superior 
court of larcenies from the person, of property not alleged to exceed the value of fftv 
dollars. 


Haseas Corpus. ‘The petitioner was convicted in the police 
court of Boston of larceny from the person, of fourteen dollars, 
and was sentenced to imprisonment in the house of correction 
for six months; and appealed to the superior court, where he 
was again convicted, and sentenced to the house of correction 
for two years. He claimed his discharge on the ground that he 
was charged with an infamous crime, which was punishable with 
an infamous punishment, and that he was never indicted there- 
for by the grand jury, and the police court had no jurisdiction 
thereof. ‘The respondent was the master of the house of correc- 
tion. 
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J. H. Butler, for the petitioner. 

teed, A. G., for the respondent. 

BieeLtow, C. J. The crime with which the prisoner was 
charged was clearly within the jurisdiction of the police court, 
and the sentence under which he is held is legal and valid. By 
Gen. Sts. c. 116, § 14, it is provided that police courts shall have 
jurisdiction of larcenies concurrently with the superior court 
where the property alleged to be stolen is not alleged to exceed 
the value of fifty dollars. In such cases the power of the court 
to impose punishment is expressly limited to fine and imprison- 
ment in the jail or house of correction, excluding the state 
prison. This provision is a reénactment of St. 1857, c. 157, 
which was passed as a substitute for St. 1855, c. 448, after the 
latter had been pronounced unconstitutional by the court in 
Jones v Robbins, 8 Gray, 329, and was intended to obviate the 
objections to that statute by taking away from police courts the 
power to inflict an infamous punishment in case of aggravated 
larcenies by imposing a sentence of imprisonment in the state 
prison. Applying the reasoning and doctrine of the case of 
Jones v. Robbins to the case at bar, there can be no doubt that 
all larcenies, whether simple or aggravated, of property not 
alleged to exceed fifty dollars in value, are intended to be in- 
cluded within the jurisdiction of police courts, and that no con- 
stitutional right is violated by conferring this jurisdiction, be- 
cause it is accompanied by a restriction on the authority of 
such courts, which prevents them from the imposition of an in- 
famous punishment for such offences, and limits them to a sen- 
tence of a fine or of imprisonment in the jail or house of 
correction only. The legislation of the Commonweaith has 
been made to conform to the opinion of the court in Jones v. 
Robbins ; and, on a revision of the principles and views therein 
stated, we see no reason to doubt their substantial accuracy and 
soundness. 

It has been suggested that the case of Commonwealth v. Nolan, 
5 Cush. 288, is inconsistent with the doctrine laid down in Jones 
v. Robbins. But we do not understand it to be so. The ques- 
tion whether a previous conviction of larceny from the person by 
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a police court would be a bar to another prosecution for the 
same offence in the higher court was not passed upon. The 
only point determined was that the higher court had jurisdiction 
of an indictment for larceny from the person, of property of less 
value than five dollars, notwithstanding police courts had also 
jurisdiction of the same offence. Prisoner remanded. 


CoMMONWEALTH vs. CHarRLES H. SHOLEs. 


After a jury had been empannelled to try the defendant in an indictment for a felony, his 
counsel desired to present a motion to quash the indictment for formal defects therein, 
and, in order to enable him to do so, it was agreed by the district attorney and the coun- 
sel for the defendant, in the defendant’s presence and without objection from him, and 
with the consent of the presiding judge, that what had been done should be treated as 
null, and the motion should be made, and if overruled the jury should be sworn over 
again. The motion was accordingly made and overruled. Held, that the defendant 
could not afterwards object to being tried upon a new empannelling of the same or an- 
other jury, on-the ground that he had been once put in jeopardy. 

An indictment is valid which purports to be found by the grand jury “upon their oaths,” 
instead of “ upon their oath.” 

An indictment under Gen. Sts. c. 165, § 9, for an unlawful attempt to procure a miscarriage 
need not allege that the act was done “ maliciously and without lawful justification,” but 
it is sufficient to allege that it was unlawfully done, with intent to cause and procure the 
miscarriage. 


InpictmeNnT found under Gen. Sts. c. 165, § 9, at November 
term 1863, commencing, in the body thereof, thus: “ The jurors 
for the Commonwealth of Massachusetts on their oaths present,” 
and setting forth that, at a time and place named, the defendant 
“unlawfully did use a certain instrument” in a manner which 
was particularly described, in and upon a certain woman, who 
was pregnant, “with intent then and thereby to cause and pro- 
cure the miscarriage of the said woman.” 

The defendant was placed at the bar to be tried at January 
term 1865. After a jury had been empannelled, his counsel, 
who came into court while the clerk was swearing the jury, 
stated that he had a motion to quash the indictment which he 
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desired to make, and which perhaps should have been made be- 
fore the jury were sworn, in order to save the defendant’s rights. 
The judge informed him that, under the statute, the motion 
could not now be entertained, but, if all parties would assent 
that what had been done should be treated as null, he would 
entertain the motion, and, if overruled, the jury would be sworn 
again. ‘lo this arrangement the counsel for the defendant and 
the district attorney severally assented orally, and the prisoner 
being present made no objection. 

A motion to quash was then presented, commencing thus: 
* And now, before the jury has been sworn for the trial of the 
defendant, he moves that the indictment be quashed,” assigning 
various reasons which are now immaterial, no one of them hav- 
ing been relied upon at the argument in this court. ‘The motion 
was argued, and at a subsequent day overruled. The woman 
in question, who was a material witness for the Commonwealth, 
and who had been present in court on the former day, was now 
absent, and the district attorney was not ready to proceed to 
trial without her, and she was not found before the adjournment 
of the term of court without day. At October term i865, the 
defendant filed a new motion to quash, assigning for reasons 
that a legal jury was lawfully empannelled to try the indict- 
ment, and the defendant was set to the bar to be tried on it by 
them, and that he could not now be tried, having once been in 
jeopardy ; and this motion was overruled. At November term 
1865, he filed a new motion to quash, assigning for reasons, 1. 
That the indictment was insufficient, in that the jurors make their 
presentment on their oaths, and not upon their oath. 2. In that 
the defendant is not alleged to have committed the acts therein 
mentioned “ maliciously and without lawful justification.” 3, 
That it was in other respects informal, insufhicient and void. 
This motion was overruled by Putnam, J., and the defendant 
was tried before the jury, and found guilty. He thereupon filed 
a motion in arrest of judgment, assigning the same reasons as 
those contained in his last motion to quash; but this motion 
was overruled. i 

Ta the above various rulings, the defendant alleged exceptions, 
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C. Rh. Train & F. F. Heard, for the defendant. 

feed, A. G., for the Commonwealth. 

Gray, J. 1. The statements of Lord Coke in Co. Litt. 227 b, 
and 3 Inst. 110, that a jury sworn and charged with a case of 
treason or felony cannot be discharged without giving a verdict, 
have been often doubted and disregarded, and in a very recent 
case have been authoritatively determined not to be the law of 
England. Winsor v. The Queen, Law Rep. 1 Q. B. 289, 390. 
In that case, after full examination of the authorities, it was held 
by the courts of queen’s bench and exchequer chamber that the 
discharge of a jury, even in a case of felony, was within the dis- 
cretion of the judge presiding at the trial, and not subject to the 
revision of a court of error. ‘The power of the court to discharge 
the jury from giving any verdict, even in a capital case and 
without the consent of the prisoner, whenever in the opinion of 
the court there is a manifest necessity for so doing, or the ends 
of public justice would otherwise be defeated, has been affirmed 
by the supreme court of the United States, although the consti- 
tution of the United States provides that no person shall be sub- 
ject for the same offence to be twice put in jeopardy of life or 
limb. United States v. Perez, 9 Wheat. 579. And a discre- 
tionary power in this respect has been repeatedly recognized by 
this court. Commonwealth v. Bowden, 9 Mass. 494. Common- 
wealth v. Purchase, 2 Pick. 521. Commonwealth v. Roby; 12 
Pick. 503. 

The extent of this power we have no occasion particularly to 
discuss, for it is very clear that when the jury is discharged at 
the prisoner’s request, or with his consent and for his benefit, he 
may be afterwards tried anew. Kinloch’s case, Foster, 16, 22; 
S. C. 18 Howell’s State Trials, 395; 1 Wils. 157. Rea v. 
Stokes, 6 C. & P.151. Commonwealth v. Cook, 6 8. & R. 577. 
2 Bennett & Heard’s Lead. Crim. Cas. 363. In this case, the 
defendant’s motion to quash the indictment for defects of form, 
not having been made before the jury was sworn, came too late. 
St. 1864, c. 250, § 2. Commonwealth v. Walton, 11 Allen, 238 
The suggestion of the presiding judge, that, if all parties would 
assent that what had been done should be treated as null, he 
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would entertain the motion, and, if it should be overruled, the 
jury would be sworn over again, was intended to enable the 
accused to make a defence which he could not otherwise have 
made, and was assented to by the ‘counsel for the Common- 
wealth and by his own counsel in his presence, and without 
objection from him. ‘To hold that a prisoner, under such cir- 
cumstances, could not bind himself by assenting to an arrange- 
ment made for his benefit, would be to establish a rule which 
must necessarily prevent such an indulgence from being ever 
extended to persons accused of crime. As neither the same jury, 
nor any other, was afterwards sworn or charged with the case at 
the same term, the adjournment of the court, without again 
taking up the case, and the trial at a subsequent term, afford no 
just cause of exception. 

2. Of the reasons given in the superior court for moving to 
quash the indictment, only two have been argued before this 
court. 

One of them is, that the indictment purports to be found by 
the grand jury “upon their oaths,” instead of “ upon their oath.” 
But the difference is unimportant. When it is described in the 
usual form as “their oath,” it is not the joint oath of all, but the 
separate oath of each one respectively. It is not even adminis- 
tered to them all together as one body, but first to the two first 
named on the list, and then to the others in such divisions as 
the court may deem proper, and any person returned as a grand 
juror who is conscientiously scrupulous of taking the oath is 
allowed to make affirmation. Gen. Sts. c. 171, §§ 5,6. Wad- 
lin’s case, 11 Mass. 142. When some are sworn, and some are 
affirmed, it is sufficient for the indictment to be presented upon 
“their oath and affirmation,’ although not one of them has 
taken both an oath and an afhrmation. 9 C. & P.78. Com- 
monwealth v. Fisher, 7 Gray, 492. Lord Hale, in the place cited 
for the defendant, says that although the indictment, as it stands 
upon file in the court, is only thus, Juratores pro domino rege 
super sacramentum suum presentant, yet when this comes to be 
returned upon a certiorari it is wore full and explicit, and pur- 
ports to be presented per sacramentum, E. F. G. H. &c., proborum 
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et legalium hominum comitatus predictt juratorum, &c. 2 Hale 
P. C. 165. And it is stated in Hawkins, and repeated in Bacon’s 
Abridgment, that the caption must show that the jurors found 
the indictment “ upon their oaths.” 2 Hawk. c. 25, § 126. Bae, 
Ab. Indictment, L 

The other specific objection taken to the indictment is that 
the defendant is not alleged to have committed the act therein 
described “ maliciously and without lawful justification.” But 
we are of opinion that no such allegation was necessary. The 
indictment, following the words of the Gen. Sts. c. 165, § 9, on 
which it is based, alleges that the defendant did the act de- 
scribed “ unlawfully,” and “with intent to cause and procure 
the miscarriage of the said woman,” and sufficiently sets forth a 
criminal act and a criminal intent. The word “ unlawfully ” 
negatives and precludes any inference or possibility that the act 
was done by a surgeon for the purpose of saving the life of the 
woman, or under any other circumstances which would furnish 
a lawful justification. Any unlawful use of an instrument, with 
intent to procure miscarriage, is made criminal by the statute. 
The learned counsel for the defendant admit that if the word 
“ feloniously ” had been inserted in the indictment, their objec- 
tion could not be supported. And the Gen. Sts. c. 168, § 2, pro- 
vide that “ it shall not be necessary to allege in any indictment 
or complaint that the offence charged is a felony, or felonious, 
or done feloniously; nor shall any indictment or complaint be 
quashed or deemed invalid by reason of the omission of the 
words ‘felony,’ ‘felonious, or ‘feloniously.’” Commonwealth 
v. Jackson, 15 Gray, 187. 

3. The grounds assigned for the motion in arrest of judgment 
are the same as those stated in the motion to quash, and have 
been already considered, except the last, which is but a general 
statement that the indictment is in other respects “ informal, in- 
sufficient and void,’ and under which the defendant has not 
pointed out, and could not, by the Sf. of 1864, c. 250, take ad- 
vantage of, any formal defect not specially assigned in the 
motion to quash. Commonwealth v. Walton, 11 Allen, 238. 

Exceptions overruled. 
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CoMMONWEALTH vs. JoHN B. TRICKEY. 


An indictment for doing business in violation of the statutes for the observance of the Lord’s 
day need not aver that the defendant did not conscientiously believe that the seventh day 
of the week ought to be observed as the Sabbath, and refrained from secular business on 
that day. 

A person may be convicted of doing business in violation of the statutes for the observance 
of the Lord’s day, although the business done by him is selling intoxicating liquors in 
violation of law. 


Carman, J. The complaint alleges that the defendant, on 
the day and during the hours specified, that day being the Lord’s 
day, did keep open his shop “ for the purpose of doing business 
therein, the same not being then and there works of necessity or 
charity.” The alleged offence is prohibited by Gen. Sts. c. 84, 
§ 1, and St. 1863, c. 143, which increases the penalty. 

The complaint is objected to because it does not allege that 
the defendant did not conscientiously observe the seventh day 
of the week as the Sabbath, and abstain from secular business 
thereon, within the provisions of § 9. But this is matter of de- 
fence, to be alleged and proved by the defendant. Common- 
wealth v. Hart, 11 Cush. 130. 

It is also contended by the defendant that the evidence tended 
to prove that his shop was kept open for the illegal sale of liq- 
vors, and this business was an offence against another statute ; 
and that it is not an offence within the meaning of this statute 
to keep open a shop to do business which is itself illegal. It is 
contended that, if it were so, the defendant might, upon proof 
of the same facts, be convicted of two separate offences. But 
this objection has no force. If a person does, by one act, com- 
mit offences against several statutes, there is no good reason 
why he should not be punished for the violation of each. And 
it has been so held. In Commonwealth v. Harrison, 11 Gray, 
308, the defendant was convicted of such an offence as is 
charged in this complaint, though he had been previously con- 
victed of selling the liquors contrary to the St. of 1855, c. 215, 
§ 15, upon a portion of the same evidence. Soa single act of sell- 
ing liquor may be proved in support of an indictment against one 
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as a common seller; and if the defendant is not convicted, he 
may’ be afterwards convicted for the same single sale. Com- 
monwealth v. Hudson, 14 Gray, 11. And there are a great vari- 
ety of cases in which the same evidence may tend to prove that 
a person has committed several distinct offences. See Common- 
wealth v. Harris, ante, 534. Exceptions overruled. 

G. E. Betton, for the defendant. 

feed, A. G., for the Commonwealth. 


CoMMONWEALTH vs. WINIFRED FEENEY. 


If a married woman does a criminal act in her husband’s absence, though by his order, her 
coverture will be no defence. 


InpictmEnT for keeping a tenement used for the illegal keep- 
ing and sale of intoxicating liquors. 

At the trial in the superior court, before Wi/kinson, J., there 
was evidence tending to show that the defendant was a mar- 
ried woman whose husband hired the tenement and had carried 
on the business of selling spirituous liquors there, until his con- 
viction and imprisonment in jail therefor; and that, at the time 
of his imprisonment, he had liquors on hand which he directed 
ber to sell, and she thereafter took charge of the tenement and 
made sales therein. The judge ruled that if she made such 
sales in the absence of her husband she would be liable therefor, 
notwithstanding such direction of her husband. 

The jury returned a verdict of guilty, and the defendant al- 
leged exceptions. 

__N. Richardson, (A. F. L. Norris with him,) for the defendant. 

Reed, A. G., for the Commonwealth. 

Gray, J. The only exception which has been argued is to 
the instructions given to the jury. No authority has been cited in 
its support, and it has no foundation in principle. A wife is not 
protected from responsibility for crime by her husband’s order or 
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direction, unless she is within his presence and control, so as to 
be presumed in law to act by his coercion. Commonwealth v. 
Bush, 11 Gray, 487. Commonwealth v. Butler, 1 Allen, 5, and 
authorities there cited. This defendant’s husband was not only 
absent, but in prison, and could not control or coerce her. 
Exceptions overruled. 


CoMMONWEALTH vs. Certain Intoxicatine Liquors. 


. 


If intoxicating liquors have been seized under Gen. Sts. c. 86, the value of which, in the 
opinion of the justice before whom the warrant is returnable, exceeds twenty dollars, the 
notice to the keeper anqd claimants, required by § 54, is properly made returnable to the 
superior court for criminal business, if there are separate terms for civil and criminal 
business. 

The opinion of the justice as to the value of intoxicating liquors which have been seized 
under Gen. Sts. c. 86, on a search-warrant returnable before him, sufliciently appears of 
record if it is stated in the notice to the keeper and claimants, which is required by the 
provisions of that chapter. 

A claimant who has appeared and been admitted to prosecute his claim to such liquors can- 
not object, after a verdict of forfeiture, to defects in the service of the notice to him. 

If a search-warrant for intoxicating liquors describes the liquors simply by naming the 
kinds and quantities, liquors of the kinds and not exceeding the quantities named may 
be seized. 


Comp.aint under Gen. Sts. c. 86, § 42, for a search-warrant 
for certain intoxicating liquors, namely, “a certain quantity of 
rum, being about and not exceeding sixty gallons; a certain 
quantity of whiskey, being about and not exceeding sixty gal- 
lons; a certain quantity of gin, being about and not exceeding 
forty gallons; a certain quantity of brandy, being about and not 
exceeding ten gallons; a certain quantity of ale, being about 
and not exceeding thirty-two gallons; a certain quantity of beer, 
being about and not exceeding thirty-two gallons.” 

This complaint was sworn to before a trial justice, who issued. 
a search-warrant for the liquors described, and the officer accord- 
ingly seized “twelve gallons whiskey in a barrel; ten gallons 
rum in a barrel; thirty-two gallons ale in a barrel; six gallons 
rum in a barrel; tweuty gallons beer in a barrel; five gallons | 
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rum in a keg; one gallon whiskey in a barrel; one quart rum in 
a keg; one quart of rum in a bottle; one pint gin in a bottle; 
one quart cherry rum in a bottle; one pint whiskey in a bottle; 
one pint of rum in a bottle; one pint whiskey in a bottle.” 

The trial justice thereupon issued a warrant commanding 
certain officers therein named to serve a notice, which was an- 
nexed, upon William C. Keilley, and to make certain postings 
and publications thereof. The notice, which was addressed to 
Keilley and all other persons claiming an interest in the liquors, 
recited that the value of the rum, gin, brandy, ale, beer and 
whiskey, with the vessels containing them, in his opinion, ex- 
ceeded twenty doflars, and was returnable before the superior 
court at a term held for the transaction of criminal business. 
Keilley appeared as a claimant, and prosecuted his claim; and 
a verdict was returned that the liquors were kept by him in vio- 
lation of law. He thereupon moved in arrest of judgment, for 
want of jurisdiction in the court; but the motion was overruled, 
and he alleged exceptions. 

N. Richardson, (A. F. L. Norris with him,) for Keilley. 

Reed, A. G., for the Commonwealth. 

Hoar, J. The motion in arrest of judgment is not open to 
the defendant for any cause existing before verdict, not affecting 
the jurisdiction of the court. St. 1864, c. 250, § 3. 

1. The proceedings were rightly had at the term of the supe- 
rior court for the transaction of criminal business. Although 
the process is primarily a process in rem, to procure the condem- 
nation and forfeiture of intoxicating liquors illegally kept for 
sale, it involves in it a criminal charge which must be specifi- 
cally set forth, and of which the forfeiture is the punishment. 
Gen. Sts. c. 86, §§ 44,49. By § 52 it is provided that if no 
claimant appears, &c., the costs shall be paid “as in other crim- 
inal cases.” By § 53, the claimant of the liquors is allowed an 
appeal “to the same court as if he had been convicted of a 
crime.’ We cannot doubt that the legislature intended that the 
court for criminal business should have jurisdiction. 

2. The opinion of the justice, that the value of the liquors 
seized exceeded twenty dollars, appears of record upon the 
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notice issued by him, attached to the warrant, and conforming to 
the direction of the statute. Gen. Sts. c. 86, §§ 46, 47, 54, 63. 

3. The magistrate had jurisdiction of the cause by the issue 
and service of the warrant. ‘'he service of the notice upon 
Keilley does not appear; but he having appeared and been 
admitted as the claimant, it is too late for him after verdict to 
object to any defect in the service. 

4, The liquors seized corresponded to those described in the 
complaint in respect to the kinds of liquors found, and were 
within the quantities named. This gave the magistrate juris- 
diction ; and there is therefore no ground for arrest of judgment. 
If any liquors were seized besides those described in the com- 
plaint, which we do not mean to intimate, the objection should 
have been taken against including them in the judgment of for- 
feiture. Exceptions overruled. 


CoMMONWEALTH Us. JAMES LANNAN. 
Same vs. Peter Foon. 
Same vs. Georce W. HamsBtett. 
Same vs. Samuet Hamer. 
Same vs. JosepH B. Suute. 
Same vs. George W. HamBuert. 
Same vs. JosepH B. Morais. 
Same vs. LAawrReENcE MIuuer. 


After a plea of not guilty, the defendant in an indictment cannot file another plea without 
leave of court. So after a plea of not guilty and a trial thereon in the police court, the | 
defendant in a complaint cannot file another plea in the superior court, on his appeal, 
without leave of court. 

A plea in bar to an indictment for a violation of the statutes of this commonwealth, con- 
cerning the manufacture and sale of intoxicating liquors, is not good, which sets up in 
defence that the defendant had a license granted under the internal revenue laws of the 
United States, and had paid a tax to the United States upon the liquors, and that the 
statutes in question are unconstitutional, as requiring excessive bail, imposing excessive 
fines, and inflicting cruel and unusual punishments; and there is nothing in such plea 
requiring an answer from the district attorney. 

After the filing of an invalid plea in bar to an indictment, the defendant may properly be 
required to plead further, and, if he refuses to do so, a plea of not guilty may be entered 
for him, under Gen. Sts. c. 171, § 29. 
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The omission of the district attorney to make any formal reply to an invalid plea in bar to 
an indictment will not make the averments thereof competent evidence in favor of the 
defendant. 

Requiring a witness to produce a memorandum which is not in court, and which he has not 
been summoned to produce, is a matter within the discretion of the presiding judge. 

The defendant in an indictment, by offering himself as a witness, waives his right to object 
to any question pertinent to the issue, on the ground that the answer may tend to crimi- 
nate him. 

Requiring a witness to answer a question to which he objects on the ground that it may 
tend to criminate him will not be a ground for sustaining exceptions and granting a new 
trial, if the bill of exceptions does not show what his answer was. 

A plea in bar drawn by the attorney of the defendant in an indictment, and filed in the 
case, if rejected as invalid by the court, is not competent evidence against the defendant 
on the trial, upon his plea of not guilty. 


Tue first of these cases was an indictment against James 
Lannan, under Gen. Sts. c. 87, § 6, charging him with keeping 
and maintaining a tenement used by him for the illegal sale and 
illegal keeping of intoxicating liquors. 

The defendant, by his attorneys, filed a special plea in bar, 
alleging that the defendant had a license granted under the in- 
ternal revenue laws of the United States, and had paid a tax to 
the United States upon the liquors, and that the statute in ques- 
tion is unconstitutional, as requiring excessive bail, imposing 
excessive fines, and inflicting cruel and unusual punishments; 
and he moved, in the superior court, that the district attorney be 
required to answer this plea; but Brigham, J. refused so to 
order, and directed the defendant to be tried by the jury upon 
the plea of not guilty, pleaded by him after the special plea. 

At the trial, which was in Essex county, John G. Brown, a 
witness for the Commonwealth, having testified on cross-exami- 
nation that he looked at a memorandum made by him of the 
facts to which he testified, before leaving Boston on the morning 
of the trial, for the purpose of refreshing his memory, and that 
the memorandum was in Boston at the time of his testifying, 
the defendant’s counsel requested the court to require the wit- 
ness to produce the memorandum, and to suspend the trial in 
order to allow the witness to go to Boston and get it; but the 
judge refused to do so. 

The defendant, having testified in his own behalf that he sold 
out all his interest in the place to James Dougherty, was asked 
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on cross-examination if Dougherty continued selling. The de- 
fendant’s counsel objected to this on the ground that his answer 
would criminate him, as the defendant was the owner of the 
building ; but the judge directed the defendant to answer the 
question. 

Dougherty, having testified in behalf of the defendant that 
he purchased the place and was the owner and keeper thereof 
during all the time covered by the indictment, was asked on 
cross-examination if he sold liquors there. He declined to an- 
swer on the ground that it would tend to criminate him, and the 
defendant’s counsel objected to his being compelled to answer; 
but the judge directed him to answer. 

The defendant requested the court to instruct the jury that by 
the laws of the United States all liquors are subject to a United 
States revenue tax; that the United States laws punish the 
non-payment of such tax by any persons manufacturing or sell- 
ing the same; that the presumption of the law is that such tax 
has been paid upon the liquors charged to have been kept and 
sold in this case; that such payment would be a good defence 
to this indictment; and that, the district attorney not having 
traversed or demurred to or in any way answered the special 
plea in bar, the same should be taken as true, and as a good 
defence to this indictment ; but the judge declined to give these 
instructions. 

The district attorney, in his argument to the jury, was al- 
lowed, against the defendani’s objection, to read and comment 
on the defendant’s plea in bar, it not having been read to them 
before, and to insist that the same was an admission by the de- 
fendant of all the facts stated therein; and the jydge instructed 
the jury that the statements therein might be.considered by them 
as evidence in the case. 

The jury returned a verdict of guilty, and the defendant al- 
leged exceptions. 


The second case was an indictment against Peter Flood, and 
the third case was an indictment against George W. Hamblett, 
under the same statute. In each case, the defendant filed a special 
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plea in bar, like that mentioned in Lannan’s case, and made 
a similar motion; but Brigham, J. overruled the motions and 
directed the defendants severally to be tried by the jury upon 
their pleas of not guilty, pleaded by them respectively after 
the special pleas. At the trials, the defendants severally re- 
quested instructions like those requested in Lannan’s case, but 
the judge declined to give them. The jury in each case 
returned a verdict of guilty, and the defendants severally alleged 
exceptions. 


The fourth case was an indictment against Samuel Hamer, 
under the same statute, and only differed from the cases of Flood 
and Hamblett in this respect: that Hamer refused to plead fur- 
ther, after his plea in bar, and Morton, J. accordingly ordered a 
plea of not guilty to be entered by the clerk, and the defendant 
was tried upon that plea. 


The jifth case was an indictment against Joseph B. Shute, 
and the sixth case was a complaint, made to the police court 
of Newburyport, against George W. Hamblett, under the same 
statute. Shute pleaded not guilty in the superior court, and 
Hamblett pleaded not guilty in the police court, and was found 
guilty, and appealed to the superior court} and thereafter each 
defendant moved for leave to file the special plea; and in other 
respects the cases were like the cases of Flood and Hamblett, 
above recited. 


The seventh case was an indictment against Joseph B. Morris, 
under the same statute, and was in all respects like the case of 
Flood, with this addition: that the district attorney was allowed, 
in his argument to the jury, to read and comment on the plea in 
bar, as in Lannan’s case, and similar instructions on this point 
were given to the jury. 


The eighth case was a complaint, made in the police court of 
Salem, against Lawrence Miller, charging him with a single 
sale of intoxicating liquor. In the police court, the defendant 
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“ waived an examination, admitting that he was guilty,” where- 
upon he was found guilty and appealed. The proceedings in 
the superior court were like those in the sixth case, being the 
second case of Hamblett. 

These cases were all argued together in January 1867. 

N. Richardson, for the defendant. 

Reed, A. G., for the Commonwealth. The statutes in ques- 
tion are constitutional. Commonwealth v. Hitchings, 5 Gray, 
482. The special plea did not purport to answer the whole 
charge. Peers v. Henriques, 2 Ld. Raym. 841. Manchester v. 
Vale, 1 Saund. 27, n. 3. Woodward v. Robinson, 1 Stra. 302. 
fearle v. Hall, 22 Pick. 106. Parker v. Parker, 17 Pick. 240. 
Gould Pl. c. 6, § 105. Gen. Sts. ¢. 171, § 29. Under a plea 
of not guilty, all the special matters might have been proved. 
Brolley v. Lapham, 18 Gray, 297. Sibley v. Leffingwell, 8 Allen, 
586, and cases cited. Commonwealth v. Cashman, Ib. 580. The 
district attorney might demur ore lenus. Rex v. Sheen, 2 C. & 
P. 634. Rex v. Parry, 7 C. & P. 836. In Lannan’s case, the 
rulings on points of evidence were correct. See Chapin v. Lap- 
ham, 20 Pick. 473, as to the production of the memorandum; 
Commonwealth v. Shaw, 4 Cush. 594, and Foster v. Pierce, 11 
Cush. 439, as to requiring the witnesses to testify. 

Hoar, J. These*cases have been argued together, and most 
of the exceptions taken in them are without foundation. The 
case of Lannan presents the largest number of questions; and 
the decision in that will dispose of nearly all the other cases. 

Hach of the defendants filed or offered to file a special plea in 
bar, which was rejected by the presiding judge, who ruled that 


the attorney for the Commonwealth was not required to reply or 


demur to it, and directed the trial to proceed upon a plea of not 
guilty. In the cases of Shute, Morris, Miller, and the second 
of Hamblett’s, this plea was tendered after a plea of not guilty, 
and of course could not be filed without leave of the court. 
1 Chit. Crim. L. 436. In the case of Hamer, who refused to 
make any further plea than the special plea in bar, the court 
ordered a plea of not guilty to be entered. In the other cases 
the defendants pleaded not guilty. 


. 
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1. The first point in Lannan’s case is, that the defendant 
should not have been required to go to trial on the plea of not 
guilty until his plea in bar had been disposed of upon demurrer 
or issue. On examining it, we find that it was wholly insuffi- 
cient as an answer to the charge in the indictment, and that an 
issue framed upon it would have been immaterial. The court 
so regarded and disposed of it. ‘The attorney for the Common- 
wealth objected that he was not bound to answer it, and the 
objection was sustained. This amounted to a demurrer ore 
tenus, and the defendant has had all the advantage that he 
would have had on a demurrer in writing. He has therefore 
had no prejudice, and has no ground of exception. There was 
nothing in the plea in bar which, if of any validity, would not 
have been available to him under the plea of not guilty. It was 
‘not a plea which he was entitled to make, and upon his answer- 
ing over, in compliance with the order of the court, the trial pro- 
ceeded regularly, and in a legal and proper manner. It is not 
every paper which a party may choose to tender that will be 
accepted as a plea to an indictment. It should at least purport 
to contain a full answer to the charge. “A prisoner is said to 
stand mute,” says Blackstone, “ when, being arraigned for trea- 
son or felony, he either, 1, makes no answer at all; or, 2, an- 
swers foreign to the purpose, or with such matter as is not 
allowable ; and will not answer otherwise.” 4 Bl. Com. 324. 
The distinction between the case at bar and Commonwealth v. 
Merrill, 8 Allen, 545, is, that in that case there was a plea in 
bar, sufficient in form, of a former conviction; and that there 
was no issue taken upon that plea by which it could be disposed 
of. It was held that to be required to give his evidence of a 
former conviction at the same time that he was tried on a plea 
of not guilty might prejudice his defence. 

The order of the court to enter the plea of not guilty for 
Hamer, who refused to plead further, was authorized by Gen. 
Sts. c. 171, § 29. His first plea having been overruled and re- 
jected, there was no plea made by him on which he could be 
tried. 

2. It obviously follows from the decision that the plea in bar 
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was rightly overruled and rejected, that its statements could not 
be considered as admitted by the district attorney who refused 
to answer it. 

3. Requiring a witness to produce a memorandum which is 
not in court, and which he has not been summoned to produce, 
is a matter within the discretion of the court; and the refusal 
to require it is no cause of exception. 

4, The defendant by offering himself as a witness waives his 
right to object to any question pertinent to the issue, on the 
ground that the answer may tend to criminate him. He is not 
required to testify, and may protect himself by omitting to de 
so. Commonwealth v. Price, 10 Gray, 472. 

9. It does not appear by the bill of exceptions what answer 
the witness Dougherty made to the question asked him, which 
he objected to answering because it might tend to criminate 
him ; and it does not therefore appear that the defendant was 
prejudiced by the order requiring him to answer. 

6. ‘The remaining exception is to the ruling of the court, per- 
mitting the district attorney to read to the jury the special plea 
in bar, and instructing them that they might consider the state- 
- ments contained in it as evidence against the defendant. This 
we think was erroneous. ‘The plea was drawn by the defend- 
ant’s attorneys, and signed by them on his behalf; and was 
rejected by the court. Under these circumstances it is not to be 
regarded as a confession or admission which can be used against 
him. In civil cases, it is expressly provided by statute that 
the pleadings shall not be used as evidence. Gen. Sts. c. 129, 
§ 72. So on a demurrer by the defendant in a case of felony, 
though the demurrer admits the truth of the facts charged in 
the indictment, yet he may plead not guilty after the demurrer 
is adjudged against him, for it is said “that where he unwarily 
discloses to the court the facts of his case, and demands their 
advice whether they amount to felony, they will not record or 
notice the confession ;” and that a demurrer stands upon the 
same analogy. 1 Chit. Crim. L. 429, 442. And if, on arraign- 
ment for a misdemeanor, judgment of respondeas ouster is given 
upon demurrer, it would avail him little to plead not guilty, if 
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his former plea were to be used in evidence as his confession. 
Another analogy, which leads to the same conclusion, is to be 
found in the rule which excludes a prisoner’s confession when it 
has been made under any inducement or hope of advantage. 
These considerations, which apply to a plea made by the de- 
fendant himself, have still more force when applied to pleadings 
drawn by counsel for a specific purpose which they are not 
found to answer. They can in no just sense be regarded as 
confessions by which his rights should be affected. 

The verdict in Lannan’s case, therefore, and in the case of 
Morris, in which the same exception was taken, must be set 
aside and a new trial granted. 

The other exceptions taken have not been argued or relied on 
by counsel, and are overruled. 

Against all the defendants except Lannan and Morris, 

Exceptions overruled. 


CoMMONWEALTH vs. GinmMan S. Waker & another. 


One who is held in custody on a charge of crime, and confined in the cell of a lock-up, is 
not called upon to contradict statements tending to implicate him in the crime, made in 
his hearing by another person to an officer of the law; and such statements, though not 
contradicted by him, are not admissible in evidence against him. 


InpictmentT for larceny of money in a building. 

At the trial in the superior court, before Brigham, J., there was 
evidence tending to connect the defendant Walker with the lar- 
ceny; and a Mrs. Newhall, a witness for the Commonwealth, 
testified that she lived in the neighborhood of the house in which 
the larceny was committed, and on the night of the larceny 
Walker came to her house with another man whom he called 
Cary, but who did not correspond in size or appearance with 
John B. Cary, who was the other defendant. 'The district attor- 
ney then called a police officer as a witness, who was allowed 
to testify, under objection, that, while Cary was in a cell in the 
lock-up, he went to the door of the cell with Mrs. Newhall, and 
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pointed out Cary to her, and in his presence and hearing asked 
her if she could identify him as the man who was with Walker; 
and she said, “ Yes;” that he asked her if she could swear to 
it; and she said, “ Yes.” 

The defendants were severaily found guilty, and alleged ex- 
ceptions. 

S. B. Ives, Jr., for the defendant. 

feed, A. G., for the Commonwealth, cited Commomueati v. 
Galavan, 9 Allen, 271; Commonwealth v. Harvey, 1 Gray, 487. 

Foster, J. The testimony of the police officer to the conver- 
sation between himself and the witness Mrs. Newhall, in the 
presence of the defendant, while the latter was in custody, 
should not have been admitted. The defendant was not bound 
to deny or reply to the statements made between them, and his 
silence under such circumstances warranted no inference against 
him. Commonwealth v. Kenney, 12 Met. 235, states fully the 
tule of law applicable to such a case, and applies it to a state 
of facts almost precisely identical with those disclosed in these 
exceptions, which must be sustained. 


CoMMONWEALTH vS. FLORENCE Donovan. 


The question whether Mealy is tdem sonans with Malay or Maley, when it arises in evidence 3 
in the trial of an indictment, on the general issue, is for the jury, and not for the court. 


InpictMENT for larceny from the person of John Mealy. 

At the trial in the superior court, before Brigham, J., a wit- 
ness answering to that name was called, and testified to the 
larceny from himself of the property charged in the indictment. 
On cross-examination, he testified that his name was spelled 
Malay or Maley, but never Mealy ; and that he was called Maley, 
but never Mealy. 'This was all the testimony offered as to the 
name of the person from whom the larceny was committed. 
The defendant asked the court to rule “ that if they should find 
his name to be Malay or Maley, and not Mealy, then thev should 
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acquit the defendant.” The judge declined so to rule, but left 
it to the jury to say whether the name proved was idem sonans 
with the one in this indictment, and whether he was known by 
and answered to the name of John Mealy as well as to the name 
of John Malay. 

The jury returned a verdict of guilty, and the defendant al- 
leged exceptions. 

E. J. Sherman, for the defendant. Mealy is not the same 
name with Malay or Maley, nor idem sonans. The averment of 
the name of the person from whom the property was stolen 
must be proved as laid. The whole testimony on this point is 
reported. A specific instruction was asked for, that if the jury 
should find the name to be different from that alleged, they 
should acquit the defendant. This instruction should have been 
given. Commonwealth v. Mehan, 11 Gray, 321. Commonwealth 
v. Shearman, 11 Cush. 546. * 

Reed, A. G., for the Commonwealth. 

Gray, J. The question whether one name is idem sonans 
with another is not a question of spelling, but of pronunciation, 
depending less upon rule than upon usage, which, when it arises 
in evidence on the general issue, is for the jury and not for the 
court, and was rightly submitted to the jury in this case. Com- 
monwealth v. Mehan, 11 Gray, 322, 328. Commonwealth v. Gill, 
14 Gray, 400. Exceptions overruled. 


1 


Jacosp Naver vs. Joun W. 'T'Homas. 


- When competent counsel retained in a cause were present in court prepared to argue it, the 
court declined to hear other counsel, not retained in the cause before the court, or in any 
other cause in which similar questions would arise; but who expected to have a similar 
cause thereafter. 

The supreme court of the United States have no jurisdiction, on writ of error, to revise a 
judgment of a.state court, under the judiciary act of 1789, unless it appears that some one 
of the questions therein mentioned did actually arise in the state court and was decided 
in the manner required by that act; and, if a writ of error has been issued by one of the 
justices of that court in a case where the above facts do not appear by the record, it will 
be assumed by this court that it was improvidently issued, and will be dismissed. 
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To an indictment for keeping and maintaining a tenement used for the illegal sale and ille- 
gal keeping of intoxicating liquors, the defendant pleaded specially, in bar thereof, that 
he had a license under the internal revenue laws of the United States to do all the acts 
complained of, and also that he had paid a tax upon the same liquors, and also that the 
statute on which the indictment was founded was unconstitutional. The district attorney 
demurred to this plea, assigning, among the grounds of demurrer, that it was double and 
otherwise informal and insufficient. This demurrer was sustained, and, the defendant 
refusing to plead further, a plea of not guilty was entered for him, and he was found 
guilty by the jury. There was nothing in the record to show that the matters set forth 
in the special plea were relied on at the trial before the jury. Held, that the special plea 
was bad in form, for duplicity and insufficiency; and that this court will presume that the 
demurrer was sustained for that reason, and therefore will not discharge the defendant, 
after sentence, on habeas corpus, although a justice of the supreme court of the United 
States has issued a writ of error in said case. 


In criminal cases, a special plea in bar is bad which sets up more than one ground of de- 
fence. 


Petition for a writ of habeas corpus, brought in behalf of 
Jacob Nauer, alleging that he was imprisoned in the house 
of correction, under charge of the respondent; that on the 3d day 
of January 1867 he was sentenced by the superior court for the 
county of Norfolk to pay a fine of fifty dollars and costs, and to 
be imprisoned in the house of correction for three months; that 
on the next day he procured a writ of error from the circuit 
court of the United States, and on the 12th of said January 
caused a copy to be filed in the clerk’s office of the said superior 
court, by reason whereof said imprisonment became suspended, 
annulled and superseded. 

The indictment against the petitioner, and other proceedings. 
thereon in the superior court, are sufficiently set forth in the 
opinion. 

The question whether the petitioner was entitled to his dis- 
charge, on giving bond, as provided by U.S. St. of 1866, c. 184, 
§ 69, was reserved by the chief justice for the determination 
of the full court. 

N. Richardson § A. F. L. Norris, for the petitioner. 

Reed, A. G., for the respondent, cited, to the point that the 
petitioner’s plea to the indictment was bad for duplicity, 1 Chit. 
Pl. (5th Amer. ed.) 478; Gould Pl. c. 8, § 4; 2 Saund. 295 ¢, 
note f; Austin v. Parker, 13 Pick. 224; Regina v. Strahan, 7° 
Cox Crim. Cas. 85; that it was bad, because it did not confess 
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the truth of the facts alleged in the indictment, 1 Chit. Pl. 455; 
Thayer v. Brewer, 15 Pick. 220. 

G. Sennoit also offered to argue the case, on the part of the 
petitioner, saying that, though not of counsel in this case, he 
expected to have a similar case. 

But the court declined to hear him, saying that counsel can- 
not be heard unless retained in some case where a similar 
question arises, to which the adverse party in the case in hearing 
is also a party; nor can he be heard as amicus curie, where the 
parties are attended by competent counsel, and the court do not 
ask for further argument. 

BieeLow, C. J. It has been recently determined by this 
court, upon full consideration, that a writ of error sued out in 
conformity to the twenty-fifth section of the judiciary act of the 
United States of 1789 (U. S. St. 1789, c. 20), to procure a re- 
examination of a final judgment of the courts of this state in 
a criminal case, operates as a supersedeas of such judgment. 
Bryan v. Bates, 12 Allen, 201. But it has also been decided that, 
on an application to this court to discharge by writ of habeas cor- 
pus, a prisoner held under a judgment or sentence of a court of 
this commonwealth, on which a writ of error has been so issued 
by a justice of the supreme court of the United States, this court 
will not interfere to grant such discharge on the ground that the 
sentence or judgment has been superseded, if on looking into the 
record it appears satisfactorily that the writ of error has been 
issued improvidently or through mistake, and that the judgment 
or sentence rendered by a court of this state is such as not to 
be open to reéxamination and decision by the supreme court 
of the United States, under the provision of the judiciary act 
above cited, and that the writ of error will be dismissed by that 
court for want of jurisdiction. Fleming v. Clark, 12 Allen, 191. 

It was suggested by the counsel for the petitioner in the 
present case that this decision had been substantially overruled 
or its correctness doubted by the supreme court of the United 
States in Mc Guire’s case, 3 Wallace, 382. But no such point 
was raised or determined in that case. The only question be- 
fore the court there was, whether it sufficiently appeared by the 
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record that the case had been decided by the highest court of 
this state in which a decision on the questions raised could be 
had. Upon careful consideration, we can see no reason to doubt 
the correctnes&$ of the conclusion at which we arrived in the case 
of Fleming v. Clark. On the contrary, it seems to us to be 
our clear and unquestionable duty, when we are called on to 
discharge a person from custody on a sentence of a court of this 
state, which in our opinion is regular and in conformity to law, 
to be satisfied that the judgment is one which prima facie at 
least appears to be open to reéxamination and revision by the 
supreme court of the United States, and to be within the juris- 
diction of that court on writ of error. We in no way interfere 
with the prosecution of the writ or the final determination of the © 
questions thereby raised by that court. In exercising the right 
to look into the record for such purpose, we simply ascertain 
whether there is sufficient ground for asking for our interference 
to discharge a prisoner apparently held in lawful custody. We 
by no means thereby doubt or call in question the authority of 
the supreme court of the United States. The citation on the 
writ of error, which is necessary to make the supersedeas effect- 
ual and operative, is not issued by that court, but by one of the 
justices thereof, who for this purpose has only a concurrent 
authority with the chief justice of this court, or of the court in 
which the judgment complained of was rendered. It is a mis- 
take, therefore, to say that a refusal by this court to discharge a 
prisoner under sentence, after a writ of error is issued to recon- 
sider the judgment in the supreme court of the United States, is 
in any respect a disregard of the authority or jurisdiction of a 
higher tribunal. 

The jurisdiction of the supreme court of the United States on 
writ of error to reconsider and revise a judgment of a state 
court, under the 25th section of the judiciary act of 1789, is 
clearly settled and defined by a series of decisions of that court. 
By the provisions of that section, final judgments in the highest 
court of law of a state in which a decision could be had can be 
revised by the supreme court of the United States upon writ of 
error only in cases “ where is drawn in question the validity of 
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a treaty or statute of, or an authority exercised under the United 
States, and the decision is against their validity, or where is 
drawn in question the validity of a statute of, or an authority 
exercised under any state, on the ground of their being repug- 
nant to the constitution, treaties or laws of the United States, 
and the decision is in favor of such their validity, or where is 
drawn in question the construction of any clause of the consti- 
tution or of a treaty or statute of, or commission held under the 
United States, and the decision is against the title, right, privi- 
lege or exemption specially set up or claimed by either party.” 
By the interpretation which has been given by the supreme 
court of the United States to these provisions of the statute, it 
is necessary, in order to bring a case within them, that two 
things should appear by the record: first, that some one of the 
questions contemplated by the statute did arise in the state 
court; and secondly, that the question so raised was decided by 
the state court in the manner required by the statute. These 
need not appear by any direct or positive statement or averment. 
All that is needful is, that they should be made to appear by 
clear and necessary intendment. It is not enough to show that 
the question might have arisen or been applicable to the case. 
It must also be manifest that it actually did arise and was de- 
cided by the state court as an essential inducement to its judg- 
ment. It may be shown from the facts apparent on the record. 
It need not be stated or recited formally. It is sufficient if it be 
made to appear, either by direct averment, or from the facts 
stated, that the jurisdictional question did arise, and that the 
judgment of the state court involved a decision upon it. But, 
on the other hand, the supreme court of the United States will 
not take jurisdiction of judgments rendered in the courts of a 
state, if nothing more is shown than an intention by a party to 
raise a question coming within the provisions of the judiciary 
act. If the judgment of the state court might have been ren- 
dered on general principles of law, irrespective of any decision 
on questions arising under the constitution, laws or treaties of the 
United States, or if it only appears that some such question may 
have arisen, but it is not shown either directly or by reasonable 
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intendment that it did arise’ and was determined by the 
state court in the manner pointed out by the statute, the su- 
preme court of the United States will refuse to take cognizance 
of the case, and will dismiss it for want of jurisdiction. Crowell 
v. Randell, 10 Pet. 391, and cases cited. M’ Kinney v. Carroll, 
12 Pet. 66. Armstrong v. Treasurer of Athens County, 16 Pet. 
281. Commercial Bank v. Buckingham, 5 How. 317. Scott v. 
Jones, Ib. 343. Planters’ Bank v. Sharp, 6 How. 301. Matheson 
v. Bank of Alabama, 7 How. 260, 279. Grand Gulf Railroad & 
Banking Co. v. Marshall, 12 How. 165. 

Applying this well settled rule of interpretation of the 25th 
section of the Judiciary Act of 1789 to the case now before us, 
the inquiry is, whether it is made to appear from the record of 
the judgment under which the petitioner is now held in custody, 
either directly or by reasonable intendment, that any question 
comprehended within the provisions of that section must have 
been determined by the court as the foundation of or induce- 
ment to said judgment, or was necessarily involved in the judg- 
ment and sentence pronounced against the petitioner. Upon 
inspection of the record, it appears that an indictment was duly 
found and returned into court, charging the petitioner with keep- 
ing and maintaining a certain tenement used for the illegal sale 
and illegal keeping of intoxicating liquors, whereby and by force 
of the statute in such case made and provided, the said tene- 
ment became and was a common nuisance. To this indictment 
the petitioner answered by filing two special pleas in bar. The 
first alleged that the Commonwealth ought to be barred from 
maintaining said indictment, because he had authority and 
license from the United States to do all the acts complained of 
granted to him under an act of congress, for which license he 
paid the sum of twenty-five dollars, and also that he paid in 
money a tariff or revenue duty and tax on the same spirituous 
and intoxicating liquors, for the keeping and selling of which he: 
is complained of in the indictment in the same packages in 
which he sold the same. The second plea alleges that the in- 
dictment cannot and ought not to be maintained, because by 
the constitution of the United States and also by the constitution 
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of Massachusetts it is provided that excessive bail shall not 
be required nor excessive fines imposed nor cruel or unusual 
punishments inflicted, and that the act of the legislature upon 
which the indictment is founded imposes fine and imprison- 
ment for an act not wrong in itself, and.that the fine and im- 
prisonment are excessive and unusual, and the said act is un- 
constitutional and void. ‘To these pleas the attorney for the 
Commonwealth filed a demurrer, and among other causes of 
demurrer assigned the following: “ That said plea is double, 
argumentative and otherwise informal and insufficient ;” upon 
which there was a joinder by the petitioner. It further appears: 
that this demurrer was sustained by the court, to which ruling 
and decision of the court the petitioner alleged exceptions, which 
were allowed, and thereupon the petitioner, being required to 
answer over to the indictment, refused to plead further, and, on 
a plea of not guilty entered by order of court, a trial by jury was 
had and a verdict of guilty rendered against the petitioner. It 
does not appear that the petitioner on the trial upon the issue 
of not guilty relied upon or offered in evidence any of the special 
matters set forth and alleged in his pleas in bar, or that any 
authority or privilege under the constitution, laws or treaties of 
the United States was claimed, or that the validity of the laws 
of this commonwealth as being in conflict with or contrary to 
the constitution, laws or treaties of the United States was drawn 
in question or decided by the court, or that any question coming 
within the provisions of the 25th section of the Judiciary Act of 
the United States was raised or decided on the trial of the gen-- 
eral issue. All that the record discloses is, that certain matters 
were set forth in special pleas in bar to the indictment, and that 
the allegations might have raised questions coming within the 
provisions of that section; but it nowhere appears that such 
special matters were drawn in question or decided by the court, 
or that there was any decision of such questions or special 
matters as a foundation for or inducement to the judgment ren- 
dered against the petitioner. On the contrary, the record dis- 
closes that the special pleas were demurred to as being defective 
and insufficient, and that this demurrer was sustained and the 
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pleas adjudged to be bad. The inference from this record is 
rather that the demurrer was sustained for informality and in- 
sufficiency, and not because the special matters, if well pleaded, 
would not have constituted a good bar to the indictment. 
Viewed in a light most favorable to the petitioner, the most that 
can be said is, that it is left entirely in doubt on the record 
whether the demurrer was sustained for the reason that it was 
bad in substance, or because the special matters were insuffi- 
ciently or improperly pleaded. In either view, whichever may 

have been the ground on which the demurrer was held good, it 
is clear according to the authorities cited that the record does 
not disclose that any question was raised and decided by the 
court necessary to give jurisdiction to the supreme court of the 
United States to revise the judgment on a writ of error. 

But if we examine the pleas to see whether they were in fact 
good and sufficient, and whether the special matters therein set 
forth were well pleaded, it seems to be very clear that they were 
not. ‘This being so, the inference that the demurrer was sus- 
tained solely for the reason of their informality and insufficiency, 
and not as being bad in substance, is greatly strengthened. In 
the first place, the old rule of the common law, applicable alike 
to civil and criminal cases, was that a defendant can rely only 
on one ground of defence in a plea, and his pleading double was 
never admitted. This rule was changed as to civil cases by the 
Statute of Anne, but that statute did not extend to indictments 
or informations, to which no more than one plea was ever al- 
lowed. 1 Chit. Crim. L. 435. We are not aware that a differ- 
ent rule from that of the common law as applicable to criminal 
cases has ever been adopted in this commonwealth. Here, how- 
ever, as in England, special pleas in bar to indictments are now 
seldom used, except in a few cases, the usual practice being to 
plead the general issue, and give any special ground of excuse, 
justification or exemption, in evidence under the general issue. 
But when pleas in bar are resorted to, they must conform to 
rules of law. ‘These would have confined the petitioner to a 
single plea. But the pleas in the present case are defective for 
duplicity in another sense; that is, they are not single. If a 
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plea contains allegations of two distinct matters, either of which 
would form a good defence to an indictment, and each of which 
requires a separate answer, it will be subject to a demurrer for 
duplicity. 1 Chit. Pl. 56. 

But there is another defect in the plea of the petitioner which 
was good ground for demurrer. It did not answer to the whole 
charge in the indictment. It did not confess a portion and plead 
specially to the residue, nor did it deny so much of the matter 
charged as was not embraced in the special matter set forth in 
the plea. The petitioner could not plead the general issue to 
the whole indictment, and also special matter, but he might 
plead special matter as to part and not guilty or guilty as to the 
residue. But in some form he should answer to the whole 
charge, or the plea would be defective. A plea in the form in 
which it was pleaded in the case now before us, we have already 
adjudged to be defective and insufficient. <A decisive test of its 
insufficiency is, that if the special matter pleaded had been found 
on trial against the petitioner, it would have left undecided a 
material fact set forth in the indictment, namely, the allegation 
that he kept and maintained the tenement as charged. A plea 
is bad which does not answer every essential allegation. 

For these reasons, it seems to us that the record of the judg- 
ment, under which the petitioner is held, fails to show that any 
question which would give jurisdiction to the supreme court of 
the United States on a writ of error under the 25th section of 
the Judiciary Act was raised and decided by the court as a foun- 
dation for or inducement to the judgment on which the peti- 
tioner is held in custody. It follows, that the writ of error in 
this case was issued improvidently and by mistake. and that we 
cannot interfere to discharge the petitioner, it plainly appearing 
that the writ of error must be dismissed for want of jurisdiction 
by the supreme court of the United States. 

Petitioner remanded. 
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CoMMONWEALTH vs. Envwarp McDonovau. 


A statute imposing, for an offence, the penalty of a fine of not less than two hundred nor 
more than one thousand dollars, or imprisonment not exceeding one year, is repealed by 
the enactment of a subsequent statute, which contains no saving clause as to offences 
already committed, and imposes for the like offence the penalty of a fine of not less than 
fifty nor more than one hundred dollars, and imprisonment not less than three nor more 
than twelve months, unless the offender shall prove to the satisfaction of the court that he 
has not before been convicted of a similar offence, in which case he may, in the discretion 
of the court, be sentenced to be punished by imprisonment without fine, or by fine without 
imprisonment. And after the enactment of such subsequent statute, one who committed 
the offence before its enactment cannot be punished, even by being sentenced to pay the 
minimum fine fixed thereby. 

The Gen. Sts. ce. 87, § 7, imposing a punishment for keeping or maintaining a building used 
for the illegal keeping or sale of intoxicating liquors, being repealed by St. 1866, c. 280, 
no punishment can be imposed, either under Gen. Sts. c. 174, § 1, or by common law, for 
keeping or maintaining such building prior to the passage of St. 1866, c. 280, although 
the Gen. Sts. c. 87, § 6, declares all buildings so used to be common nuisances. . 


Compuaint charging the defendant with keeping a tenement 
used by him for the illegal sale and illegal keeping for sale of 
intoxicating liquors, from August 17th to October 17th 1865. 
Judgment was entered against the defendant in the municipal 
court on the 25th of July 1866, and he was thereupon sentenced 
to pay a fine of fifty dollars and costs; and he appealed to the 
superior court, where at November term 1866 he pleaded guilty, 
and moved in arrest of judgment, on the ground that there was 
no law by which sentence could be imposed upon him. This 
motion was overruled, and he alleged exceptions. 

J. H. Butler, for the defendant. 

P. E. Aldrich, for the Commonwealth. Under St. 1866, c. 280, 
the minimum fine is fifty dollars, which is one hundred and fifty 
dollars less than that under former statutes; and in this case the 
defendant was sentenced to a fine of one hundred and fifty dol- 
lars less than that to which he would have been sentenced, if 
the St. of 1866, c. 280, had not been enacted. What, then, has 
he to complain of? It may be said that under Sf. 1866, c. 280, 
§.3, he might have been sentenced to fine and imprisonment ; 
while under former statutes he could only have been sentenced 
+9 fine or imprisonment. This is true of that section, but not 
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of §1. Buta part of a statute, or even of a section of a stat- 
ute, may be valid and constitutional, and another part not 
Prima facie, a statute can only be called in question by one 
who is injuriously affected by it. The defendant is not injuri- 
ously affected by this statute, but has been benefited. An ex 
post facto law is one which necessarily enhances the penalty. 
All parties violating Gen. Sts. c. 87, before the passage of Sé. 
1866, c. 280, have been sentenced to a fine of only fifty dollars. 
Tuttle v. Commonwealth, 2 Gray, 505. Garvey v. Commonwealth, 
8 Gray, 382. Commonwealth v. Daley, 4 Gray, 209. 

Though Gen. Sts. c. 87, § 7, may be repealed, § 6 of the same 
chapter, declaring what shall constitute common nuisances, is 
not. ‘The latter therefore stands as a statute declaring an offence, 
with no statute provisions for its punishment, (in case the court 
hold § 7 to have been repealed,) and punishment may accord- 
ingly be inflicted, either under Gen. Sts. c. 174, § 1, or at common 
law. The statute, in declaring buildings used for these purposes 
to be nuisances, did not make them so, but only recognized an 
existing fact. The statute only establishes a rule of evidence. 
The common judgment of mankind, long before any legislation 
upon the subject, ranked all such places as nuisances. See 
Commonwealth v. Harrington, 3 Pick. 26. 

Cuapman, J. 1. The complaint alleges that the defendant, 
from August 17th to October 17th 1865 kept a tenement in 
Boston by him used for the illegal sale and illegal keeping for 
sale of intoxicating liquors, to the great injury and common nui- 
sance of the citizens of the Commonwealth, and contrary to 
the statute. The complaint was made October 18th 1865, when 
the Gen. Sts. c. 87, §§ 6,7, and St. 1865, c. 269, were in force. 
Judgment was not rendered till July 25th 1866. In the mean 
time, St. 1866, c. 280, had been passed, increasing the penalty 
for this offence, and repealing the former statutes so far as they 
were inconsistent with it. It has been held in the case of Fla- 
herty v. Thomas, 12 Allen, 428, that the latter statute operated 
as a repeal of the former statutes above named, prescribing a 
punishment for keeping or maintaining the kind of nuisances 
mentioned in Gen. Sts. c. 87,§ 6. But though Sé. 1866, c. 280, 
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§ 3, increases the penalty from fine or imprisonment to fine 
and imprisonment, yet it is now contended that under the first 
section the defendant may be able to reduce the penalty from 
what it was before. Under the prior acts, the fine was not less 
than $200, nor over $1000, and the imprisonment was not more 
than a year. Under the latter act the fine was not less than 
$950, nor more than $100, which is a great reduction; but the 
imprisonment is not less than three months, nor more than 
twelve, which is an increase of the minimum. By §4 of the 
latter statute, it is provided that the punishment may be by fine 
or imprisonment in all cases where the offender shall prove or 
show to the satisfaction of the court that he has not before been 
convicted of a similar offence. In such case the punishment 
may be by a fine of $50, as it actually was in this case. But 
the burden of proof is thrown upon him to establish the fact 
that it is a first conviction, in order to entitle himself to any 
mitigation ; and he is even then exposed to imprisonment, which 
must be for at least three months, while it might have been for 
a shorter term under the former statutes. We cannot regard the 
act of 1866 otherwise than as imposing a liability which did not 
exist when the offence was committed. ‘The case comes within 
the principle stated in Commonwealth v. Marshall, 11 Pick. 350, 
and the subsequent cases on the same point. 

2. It is contended on the part of the Commonwealth, that 
though the act of 1865, c. 269, and Gen. Sts. c. 87, § 7, are 
repealed by the act of 1866, yet §6 of Gen. Sts. c. 87, is not 
repealed. This section declares the offence, but does not pre- 
scribe the penalty. It is said, therefore, that the offence may 
be punished according to the provision of Gen. Sts. c. 174, § 1. 
This section provides that in case of legal conviction, where no 
punishment is provided by statute, the court shall award such 
sentence as is conformable to the common usage and practice 
in this state, according to the nature of the offence, and not re- 
pugnant to the constitution. But when this offence was com- 
mitted and this complaint was made, the ‘punishment was pro- 
vided by statute, and therefore the Gen. Sts. c. 174, did not 
apply to it. ‘Fhe penalty was repealed by the statute of 1866, 
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without a saving clause, and we must presume that the repeal 
was made by the legislature in view of the principle stated in 
Commonwealth v. Marshall, above cited, that if the law ceases 
to operate by its own limitation or by a repeal at any time be- 
fore, no judgment can be given. Hence it is usual in every 
repealing law to make it operate prospectively only, and to in- 
sert a saving clause, preventing the operation of the repeal, and 
continuing the repealed law in force, as to all pending prosecu- 
tions, and often as to all violations of the existing law already 
committed. We must also presume that the legislature had in 
view the principle of criminal law so important and so well 
established, that penal statutes are to be construed strictly. We 
cannot think that they intended to apply the provision of Gen. 
Sts. c. 174, above mentioned, to offences against c. 87, § 6, or 
that a fair construction of the statute will permit us to do so. 

3. It is further contended that the offence set forth in the com- 
plaint was a nuisance at common law, and may be punished as 
such, if it is held that the statute penalty is repealed. No 
authority is cited in favor of this position, and those which we 
have examined are opposed to it. In1 Bish. Crim. L. § 1047, it 
is said that, aside from statutory provisions, a crime is not com- 
mitted by selling intoxicating liquors. Merchants have always 
dealt in wines and other liquors in large quantities, without 
being subject to prosecution at common law. Innkeeping was 
a lawful trade, open to every subject without license at common 
law. If he sold corrupt wines or victuals, an action lay against 
him. He might recover the price of wines soid by him by ac- 
tion of debt. Bac. Ab. Inns. 8 Co. 147. So it was lawful to 
keep an alehouse. 1 Russell on Crimes, 323, and note. 

In the argument for the Commonwealth, such places as the 
defendant is charged with keeping are classed with brothels and 
gaming-houses, and it is argued that they are all equally nui- 
sances. But it was not so at common law. Brothels and 
gaming-houses were held to be nuisances under all circum- 
stances ; but alehouses were not, unless they became disorderly ; 
and in such cases they were held to be nuisances on account of 
the disorderly conduct in them, whether the keeper were licensed 
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or not. But by Gen. Sts. c. 87, § 6, a druggist’s store is made a 
nuisance if he sells intoxicating liquors in it, though it be only 
in cases of sickness, and by a physician’s prescription; a mer- 
chant’s store is a nuisance, if he sells such liquors exclusively 
to chemists, artists or manufacturers, to be used in their busi- 
ness ; and a farmer’s house is a nuisance, if he sells the cider 
which he has made on his farm, and stored in his cellar, for the 
purpose ‘of being used as a beverage. Certainly this was not so 
at common law; and, as it is not alleged that the defendant 
kept a disorderly house, he cannot be held guilty of an offence 
at common law. He has offended against a statute; and 
though it is desirable that all offenders against our penal laws 
should be punished, yet it is better that one should occasionally 
escape than that the fundamental principles of the criminal law 
should be violated. It is also to be considered that the legisla- 
ture might have inserted in the repealing act a saving clause 
which would. have prevented the defendant’s escape, if they had 
seen fit to do so. If they omitted it through mistake, the court 
cannot correct the mistake. Nor have we a right to decide that 
the omission was by mistake. Exceptions sustained. 


CoMMONWEALTH vS. MicuaEL COMMESKEY. 


For the purpose of showing that an expressman, who has conveyed intoxicating liquor in 
kegs and a barrel from a railroad station, had reasonable cause to believe that the same 
was intended to be sold in violation of Gen. Sts. c. 86, evidence is admissible to*show 
that he had removed from the same station a keg of liquor on each of several different 
days within a short time. 


CompuainT under Gen. Sts. c. 86, § 37, alleging that the de- 
fendant, on a day named, conveyed a certain quantity of intoxi- 
cating liquor from a car of the Boston and Worcester Railroad 
Corporation standing near the passenger depot of said corpora- 
tion in Natick to another place named, having reasonable cause 
to believe that the same were intended to be sold in violation 
of Gen. Sts. c. 86. 
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At the trial in the superior court, before Morton, J., upon ap- 
peal from the judgment of a magistrate, there was evidence 
tending to show that the defendant was an expressman doing 
business between Natick and South Natick, and upon a certain 
day took from the railroad car one barrel and two kegs of intoxi- 
eating liquors, placed them in his wagon, and proceeded a few 
rods, when he was arrested; all being marked with his name, 
and being so consigned on the way-bills of the railroad corpora- 
tion. For the purpose of proving that the defendant had rea- 
sonable cause to believe that these liquors were intended to be 
sold in violation of Gen. Sts. c. 86, evidence was admitted, 
against his objection, tending to prove that, on four different 
days within a month before this time, the defendant received 
and removed from the cars at the same station one keg of liquor 
on each of the days. 

The jury returned a verdict of guilty, and the defendant al- 
leged exceptions. 

C. R. Train, for the defendant. 

Reed, A. G., for the Commonwealth, cited Commonwealth v. 
Boyden, 14 Gray, 101; Commonwealth v. Lincoln, 9 Gray, 288; 
Commonwealth v. Timothy, 8 Gray, 480. 

Hoar, J. As circumstantial evidence, having some tendency, 
with other evidence, to show that a considerable quantity of 
spirituous and intoxicating liquors received by the defendant at 
a railroad station was not designed for his own use, and thus to 
support the allegation that it was designed for sale, it was com- 
petent to show that he had received, on several occasions, within 
a short time, other considerable quantities of such liquors at the 
same station; as the quantities, and the frequency of their ar- 
rival, might be more consistent with the supply of a dealer in 
the article, than with the purpose of providing for his own con- 
sumption. ‘I'he other evidence in the case not being reported, 
it is to be presumed that it was sufficient, in connection with 
the evidence excepted to, to justify the verdict. 


Exceptions overruled. 
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Commonwealth v. Haley. 


CoMMONWEALTH Us. ELLEN Hatey. 


A witness on his cross-examination testified that during the trial he had consulted a memo- 
randum book in his possession to refresh his memory as‘to certain dates, which otherwise 
he would have been unable to state correctly, and that there were entries in it not relating 
to this case, which he did not wish to have seen. Held, that the refusal of the judge to 
require the witness to submit to the inspection of the counsel and the jury those por- 
tions of the book not relating to the cause on trial, was not the subject of exception. 


InpictmenT for keeping a tenement used for the illegal sale 
and illegal keeping for sale of intoxicating liquors. 

At the trial in the superior court, before Vose, J.. a deputy 
constable of the Commonwealth testified, on behalf of the gov- 
ernment, that he visited the defendant’s house upon certain days 
and witnessed several sales of intoxicating liquors by her. On 
cross-examination, he stated that he kept a memorandum of the 
places he visited and the dates, and the violations of law he wit- 
nessed, and entered the same upon a diary upon which he also 
kept his personal and private memorandum of his own business; 
that he had examined the same during the trial, and should not 
otherwise be able to state the dates correctly. The witness, in — 
reply to a further inquiry, took the book from his pocket, but 
declined to permit the counsel to examine it. The counsel 
claimed the right to examine the entire book, and to submit it 
to the jury, on the ground that it would appear that the book 
was manufactured all at one time and within a few days of the 
trial; but the judge declined to require the witness to produce 
the book as requested, and told the counsel he could inspect the 
entry relating to this case, and exhibit the same to the jury, and 
no other; and the counsel took the book and examined that 
only. 

The jury returned a verdiet of guilty, and the defendant al- 
leged exceptions. 

A. F. L. Norris, for the defendant. 

Reed, A. G., for the Commonwealth. 

Hoar, J. The extent to which a witness can be required, on 
cross-examination, to testify to matters not directly in issue, 
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must necessarily be left, for the most part, to the judicial discre- 
tion of the court in which the trial is had. It 1s undoubtedly 
true that, if a witness produces any writing to assist his mem- 
ory, he may be compelled to submit it to the inspection of the 
opposite party, to enable him to see whether it is a proper 
memorandum for the purpose, and to cross-examine upon it. 
‘Especially is this so when he professes to be able to testify only 
by aid of the writing. But this rule does not involve the duty 
of exposing everything contained in a book in which bis memo- 
randum is kept. He is only bound to show such parts of it as 
be consults to aid his memory, or such as relate to the subject 
of his testimony. Private entries on other matters, though con- 
tained in the same book, are not thereby made parts of the 
writing which he produces. Hardy’s case, 2 C. & P. 604, note. 

In this case, the witness did not produce .the book to assist 
him in testifying, although he said that he had consulted it to 
enable him to testify, and was only able to state the transaction 
by its aid. He produced it by the request of the defendant on 
cross-examination. It was then going as far as any authority 
will warrant, to allow the defendant and the jury to inspect the 
entries relating to the matter in issue; and the other contents 
of the book, which the witness said were private, and not con- 
cerning the case, he had a right to keep back. It was for the 
presiding judge to determine what parts of the book were mate- 
rial; and if he was satisfied with the statement of the witness, 
and refused to permit the cross-examination to extend farther, 
the refusal is not the subject of exception. 

Exceptions overruled. 
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CoMMONWEALTH vs. East Boston Ferry Company. 


An indictment against carriers of passengers, under Gen. Sts. c. 160, § 34, to recover the 
penalty therein provided in case the life of a passenger is lost through their negligence or 
that of their servants, may be found at any time within six years. 

Such indictment, by describing the deceased as of Boston in the county of Suffolk and 
Commonwealth of Massachusetts, and by alleging that A. B., otherwise called A. B. the 
younger of that name, of said Boston, has been duly appointed and now is administrator 
of said deceased and of his goods and estate, sufficiently shows that letters of adminis- 
tration were taken out in this commonwealth, and describes the administrator with suffi- 
cient certainty. 

If such indictment alleges that the defendants were common carriers of passengers for hire 
in a steamboat, and that the deceased was a passenger for hire in said steamboat, no fur- 
ther averments relating to their tolls are necessary, and the indictment is not subject to 
demurrer for the reason that such further allegations may be defective. 


InpictmENT found in December 1865, alleging, at considerable 
length, in substance, that in June 1864 the defendants, a corpora- 
tion, were “ proprietors of a certain steamboat employed by said 
corporation as a ferry-boat for the transportation of persons, 
horses, cattle, carriages, wagons, goods and merchandise, and to 
collect and receive such tolls as the mayor and aldermen” of 
Boston “ for the time being should determine,” between Boston 
and Kast Boston; and were also proprietors of a certain drop, 
connected with the landing-place at Kast Boston; “and said 
corporation were then and there common carriers for hire of pas- 
sengers in said ‘steamboat, and upon and over said drop,” be- 
tween Boston and East Boston; and the drop, by the defend- 
ants’ negligence in its construction, was unsafe and dangerous; 
and “ ‘Thomas A. Burns of Boston in the county of Suffolk and 
Commonwealth of Massachusetts was a passenger for hire on 
board said steamboat,” from Boston to East Boston; and the 
defendants received him as a passenger to be transported for hire 
from Boston to Kast Boston; and he was killed by reason of the 
dangerous condition of the drop; and “John Vose, otherwise 
called John Vose the younger of that name, of said Boston, has 
been duly appointed and now is administrator of said Burns, 
deceased, and of his goods and estate;” with other averments, 
the sufficiency of which was not. questioned. 
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The defendants demurred to this indictment, assigning the 
following causes of demurrer: 

1. In the only count therein contained, there is no averment 
that the John Vose, otherwise called John Vose the younger of 
that name, took out letters of administration in this common- 
wealth. 

' 2. That the averment in said count that “ John Vose, other- 
wise called John Vose the younger of that name,” is uncertain, 
informal and illegal. 

3. The averment in said count relative to such tolls “as the 
mayor and aldermen of the city of Boston for the time being 
should determine,” is insufficient and uncertain. 

4. Said count is insufficient in this: it is nowhere alleged 
that the mayor and aldermen of the city of Boston ever estab- 
lished and determined any rate of tolls between the main land 
in the city of Boston and the island of East Boston, mentioned 
in said count.” 

The defendants also pleaded the statute of limitations. But 
Putnam, J., overruled both the demurrer and the plea, and a 
verdict of guilty was taken, and the case was reported for the 
determination of this court. 

A. A. Ranney, for the defendants. 

Reed, A. G., for the Commonwealth. 

We ts, J. It has been decided that the limitation provided 
in Gen. Sts. c. 155, § 20, (Rev. Sts. c. 120, § 21,) does not apply 
to proceedings by indictment. Commonwealth v. Boston § Wor- 
cester Railroad, 11 Cush. 512. The limitation contained in Gen. 
Sts. c. 63, § 99, was first introduced by Sf. 1853, c. 414. It is 
there made to apply exclusively to railroad corporations. By 
the revision of the General Statutes the provisions of St. 1840, 
c. 80, are incorporated in c. 160, § 34, omitting railroads from 
among those carriers of passengers especially mentioned. This 
section as it stands applies to all common carriers of passengers, 
but the chapter contains no limitation of time within which the 
penalty may be enforced. It is argued for the defendants that 
the limitation to one year, of “ indictments against a corporation 
for loss of life,’ contained in Gen. Sts. c. 63, § 99, is in terms 
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without qualification, and therefore applicable to all corporations 
alike. If this section stood alone, or in a chapter upon limita- 
. tions, or other provisions of a general application, such would 
be its necessary construction. But the general language of this 
provision must be interpreted with reference to its collocation, 
as well as to its origin as before mentioned. In the General 
Statutes it stands in a chapter devoted exclusively to railroad 
corporations, and entitled “ Of Railroad Corporations.” It is to 
be noticed also that in the two preceding sections, which impose 
penalties in certain specified cases for loss of life by negligence, 
there is the same omission to insert the word “ railroad ” before 
the “ corporation” which is to be subjected to the penalty. But 
there can be no question that those two sections were intended 
to apply only to railroad corporations. It is apparent, therefore, 
that the omission of the qualifying prefix “railroad” in the 
99th section, as in the two preceding, was simply to avoid 
unnecessary repetition, and not with any intent to enlarge the 
operation of that provision as it stood in S¢. 1853, c. 414, § 3. 
That this restricted operation of the limitation accords with the 
legislative construction, is indicated by the fact that when a 
similar penalty was imposed upon street railway corporations, 
the limitation was applied by express enactment, restricted to 
street railways. St. 1864, c. 229, § 38. We are of opinion, 
therefore, that the legislature have enacted no limitation short 
of six years for indictments under Gen. Sts. c. 160, § 34. 

There are several grounds of demurrer. 

First, that it is not alleged that Vose was appointed adminis- 
trator in Massachusetts. But it is alleged that Burns resided 
and lost his life in Boston, and that Vose is of Boston, and 
“has been duly appointed and now is administrator of said 
Burns.” ‘The reasonable implication is that such appointment 
was made in this state. In Commonwealth v. Sanford, 12 Gray, 
174, relied on to sustain this demurrer, the facts were the reverse 
of the present case. 

Secondly, that “ John Vose, otherwise called John Vose the 
younger of that name,” is “ uncertain, informal and illegal.” 
We do not see that there is force in this objection; nor that 
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the “alias dictus” may not properly be rejected as surplus- 
age. 

Thirdly, that the averment relative to such tolls “as the - 
mayor and aldermen of the city of Boston for the time being 
should determine” is insufficient and uncertain ; and 

Fourthly, that there is no allegation that tolls had ever been 
so established. 

But neither of these allegations is material or necessary to the 
support of the indictment.. It is alleged that the defendants 
were carriers for hire, and that Burns was a passenger for hire. 
These allegations sufficiently show the relation of the parties, 
and the liability of the defendants under the statute. 

Exceptions overruled. 


a 


SUPPLEMENT. 


OPINION OF JUSTICES. 


Prior to St. 1867, c. 178, no account or demand against the Commonwealth, which was re- 
quired to be examined and scrutinized by the auditor of accounts, could properly come 
before the governor and council, for the purpose of payment by a warrant under the hand 
of the governor, unless certified by the auditor, according to the requirements of Gen. Sts. 
c. 15, §§ 3, 30. 


On the 18th of December 1866, an order was passed by the 
executive council, requesting the opinion of this court upon the 
following question : 

“In case the governor and council differ in opinion from the 
auditor of accounts upon the question whether the payment of 
an account or demand against the Commonwealth, which is 

correct in items and amount, for articles actually furnished or 
~ services actually rendered to the Commonwealth, is authorized 
by any act or resolve of the general court, and whether the terms 
of any act of appropriation are applicable to such account or 
demand, does the power of finally judging upon and deciding 
such question rest with the governor and council, or with the 
auditor of accounts, under the constitution, pt. 2, c. 2, § 1, art. 11, 
and Gen. Sts. c. 15, §§ 3, 30, and any other provisions of the 
constitution or statutes bearing on the subject ?” 

To this inquiry, the following reply was returned : 


To his Excellency the Governor and the Honorable Council of the 
Commonwealth of Massachusetts. 

The undersigned, justices of the supreme judicial court, have 
taken into consideration the inquiry submitted to them by an 
order of the governor and council, bearing date December 18, 
1866, and transmitted on the 9th day of January current, hereto 
annexed ; and beg leave to submit the following reply thereto : 

By the constitution of Massachusetts, pt. 2, c. 2, § 1, art. 11, 
no money can be drawn from the treasury of the Common- 
wealth by the warrant of the governor, with the advice and 
consent of the council, except it be “agreeably to the acts and 
resolves of the general court.” By Gen. Sts. c. 15, § 3, the legis- 
lature have provided that all accounts and demands against the 
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state shall be examined and scrutinized by the auditor of ac- 
counts, who is required to make a certificate specifying the 
amount due on each demand, the law authorizing its payment, 
and the head of expenditures to which it is to be charged; 
which certificate he is required to transmit to the governor. 
And by § 30 of the same chapter it is further provided that no 
warrant shall be drawn for the payment of any account or de- 
mand, unless the same is certified by the auditor. Under these 
provisions of law, itgs the opinion of the undersigned that no 
account or demand, which is required to be examined and scru- 
tinized by the auditor, can properly come before the governor 
and council, for the purpose of payment, by a warrant under the 
hand of the governor, unless the same be certified by the audi- 
tor, according to the requirements of the statutes. 

But inasmuch as it is competent for the legislature at any 
time to modify or repeal the provisions of law prescribing and 
defining the duties of the auditor, or to order the appropriation 
and payment of money without any examination or scrutiny or 
any certificate by him, in order to ascertain whether such scru- 
tiny, examination and certificate are prerequisite to the exercise 
of the authority by the governor, with the advice and consent — 
of the council, to draw a warrant on the treasurer, it is necessary 
to look into the act or resolve by or under which any appropria- 
tion is made. Whenever it appears that by such act or resolve 
they have either referred a claim or demand to any other officer 
or board to be examined and audited, or have indicated an inten- 
tion that money appropriated shall be paid upon the warrant of 
the governor, with the advice and consent of the council, with- 
out previous examination by the auditor or any certificate by 
him, then the act or resolve so framed will operate to modify 
the provisions of the General Statutes, above cited, and will 
authorize the governor to draw his warrant, with the advice and 
consent of the couneil, without any previous action by or cer 


tificate from the auditor. 
GEO. TYLER BIGELOW. 
EBENEZER R. HOAR. 
REUBEN A. CHAPMAN. 
HORACE GRAY, JR. 
DWIGHT FOSTER. 
JOHN WELLS. 

Boston, January 29, 1867. 
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ACTION. 


If a chattel is sold to which the vendor has no title, the purchaser may maintain 
an action against him to recover damages therefor; and the measure of dam- 
ages is the value of the chattel; and it is immaterial that the purchaser has 
not been deprived of the possession of the chattel. Grose v. Hennessey, 389. 


See EASEMENT, 2; MasTER AND SERVANT; NUISANCE, 2; PERSONAL 
PROPERTY; Tax, 1; Wipow, 2. 


AGENCY. 
See PRINCIPAL AND AGENT. 


AGREEMENT. 
See CoNTRACT. 


APPEAL. 


1 Under the present statutes of this commonwealth, an appeal in a probate 
cause lies from the decision of a single judge of this court to the full court in 
matter of fact as well as of law. Wright v. Wright, 207. 

2. Although it seems that no notice is required by statute to authorize a judge 
of probate to make an allowance to a widow, except in cases where special 
administration is granted, yet if such allowance has been made without notice 
to the parties interested, this court in its discretion will allow an appeal, after 
the expiration of thirty days, upon a petition filed under Gen. Sts. c. 117, 


Sil. Jb. 
See PRAcTICE, 11. 


ARBITRAMENT AND AWARD. 


1. An agreement, under seal, of submission to arbitration, provided that either 
party who should fail to perform the award should forfeit to the other a certain 
sum, and that each party should get a surety for the faithful payment thereof. 
By a separate agreement not under seal, but on the same paper and made on 
the same day, another person guaranteed the performance of the award, or 
the part of one of the parties, and the payment of the penalty, in case hg 
should refuse to perform the same. Held, that the principal and guaranto 
could not be sued in one action, under Gen. Sts. c. 129, § 4. Wallis v. Car. 
penter, 19. 
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2. A submission, under seal, to arbitration, can only be revoked by an instru- 
ment under seal. Jb. 

3. Simply proving that an arbitrator was a creditor of one of the parties is not 
sufficient to invalidate his award. Jb. 

4. If two persons who have been partners together submit to arbitration all mat- 
ters between them, and after the commencement of the hearing they and 
another person with whom they had formed a partnership for transacting a 
portion of their business submit to the same arbitrators all partnership matters 
remaining unsettled between them, and under the second submission an award 
is made fixing a sum as due from the two original partners to such third per- 
son, the arbitrators may take such award into consideration in determining 
the matters in controversy between the original partners, and may award that 
one of them shall pay the amount thereof to such third person. 0. 

5. An agreement of submission to arbitration provided that either party who 
should fail to perform the award should “ forfeit to the other party the sum 
of fifteen hundred dollars as liquidated damages.” By a separate agreement, 
another person guaranteed the performance of the award, on the part of one 
of the parties, and agreed to “ pay the penalty of fifteen hundred dollars,” in 
case he should refuse to perform the same. Held, that the sum of fifteen hun- 
dred dollars was to be treated as a penalty, in each agreement, and not as 
liquidated damages. JO. 


ASSIGNMENT. 
See Bank CHECK. 


ASSUMPSIT. 


1. {f a minor volunteer, who has enlisted into the military service of the United 
States, has drawn an order for the payment of his state bounty to a third per- 
son, and procured his parent’s name to be forged to a consent to such pay- 
ment, money paid by the Commonwealth to such third person upon such order 
and forged consent, in the belief that the same were genuine and valid, may 
be recovered back; although the money was collected and received in good 
faith. Chiaronmedtth v. Cutter, 393. 

2. The subsequent appointment of such third person as guardian of the minor, 
and his ratification of the payment to himself, before the commencement of 
the suit against him to recover back the sum, will not avail in defence of the 
suit. Ib. 


ATTACHMENT. 


A receipt taken by a deputy sheriff for property attached by him is discharged 
by the assignment in insolvency of the estate of the defendant in the writ, 
although such receipt contains an agreement, in case of neglecting or refusing 
to redeliver the property to the deputy sheriff, to pay to him on demand, or 
to his lawful representatives, the amount of debt and costs which shall be re- 
covered in the suit, together with the fees upon the execution. Shumway v. 
Carpenter, 68. 

See SHERIFF. 
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AUDITA QUERELA. 
See PRacrtIcs, 7. 


AUDITOR. 


See Costs, 1. 


AUDITOR OF ACCOUNTS. 


Prior to St. 1867, c. 178, no account or demand against the Commonwealth, 
which was required to be examined and scrutinized by the auditor of accounts, 
could properly come before the governor and council, for the purpose of pay- 

‘ment by a warrant under the hand of the governor, unless certified by the 
auditor, according to the requirements of Gen. Sts. c. 5, §§ 38, 30. Opinion of 
Justices, 593. 


BANK CHECK. 


A check drawn upon a bank for more than the amount of the drawer’s funds on 
deposit creates no lien upon and gives the payee no right to the actual bal- 
ance, until the bank has agreed to pay it pro tanto. Dana v. Third National 
Bank in Boston, 445. 


BASTARD. 


If a bastard child is born in this commonwealth, and both its parents reside here 
at the time of its birth, a complaint against the father under the bastardy act 
may be maintained, although the child was begotten in Canada, and both pa- 
rents then resided there. McFadden v. Frye, 472. 


BOARD OF HEALTH. 


Under Gen. Sts. c. 28, § 6, the board of health of a city may make a regulation 
prohibiting all persons, except the superintendent of the cemetery or a duly 
appointed undertaker or other person specially authorized, from removing the 
dead body of any person from any house or place within the city to the place 
of burial, and may require from each undertaker a bond with a reasonable 
penalty and with condition to collect and account for the burial fees; and the 
fact that such a regulation was made with special reference to a particular per- 
son will not affect its validity; and if such person, having been so appointed 
as undertaker, fails to give the required bond, the board of health may revoke 
his appointment at pleasure, without previous ‘notice to him. Commonwealth 
v. Goodrich, 546. 


BOUNDARY. 


. A record in the original Book of Possessions of the town of Boston, which 
book appears to have been made between 1639 and 1645, of a possession of a 
house and lot “ bounded with the street,” shows title in the possessor to the 
centre of the street, even if the possession was granted by the general court 
or the town after the street had been laid out. City of Boston v. Richard: 
son, 146. 


—" 
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2. 


Whenever land is described as bounded by other land, or by a building or 
structure the name of which, according to its legal and ordinary meaning, in- 
cludes the title in the land of which it has been made part, as a house, a mill, 
a wharf, or the like, the side of the land or structure referred to as a boundary 
is the limit of the grant ; but where the boundary line is simply by an object, 
whether natural or artificial, the name of which is used in ordinary speech as 
defining a boundary, and not as describing a title in fee, and which does not, 
in its description or nature, include the earth as far down as the grantor owns, 
and yet which has width, as in the case of a way, a river, a ditch, a wall, a 
fence, a tree, or a stake and stones, then the centre of the thing so running 
over or standing on the land is the boundary of the lot granted. 0. 


See EvipENCE, 4, 5. 


BY-LAW. 


See Boarp or HEALTH. 


CASES OVERRULED, DOUBTED OR DENIED. 


ILsLEY v. JONES, 12 Gray, 260. Vinal v. Richardson, 529. 

JonxES v. Brown, 34 N. H. 439. Marshall v. Berry, 47. 

StreET v. Buay, 2 B. & Ad. 456. Boardman v. Spooner, 361. 

SYERS v. JONAS, 2 Exch. 111. Boardman v. Spooner, 360. 
CHARITY. 

1. A gift for the poor of a particular church is a good public charity. Attorney 


2. 


General v. Old South Society, 474. 

A church fund arising principally from contributions on communion Sundays, 
during a period of one hundred and fifty years, will not be deemed to be held 
as a public charity, if only a small portion thereof was specially designated to 
be for the poor, and there is no clear evidence that the residue was intended 
to be so applied, and it reasonably appears that the portion so designated has 
been so applied. Jd. 


. If the officers of a religious society intermingle funds held by them upon dis- 


tinct trusts, one of which is charitable, and another, though not strictly char- 
itable, is in the nature of religious uses, and there is evidence by which the 
amount of each fund can be approximately ascertained, the charity will not 
for that reason be entitled to the whole amount ; but the court will determine, 


with as much accuracy as possible, the amount now justly belonging to each 
fund. Ib. 


- Trustees of a charity may be required by a court of chancery to account for 


income which has been misapplied, for any length of time, without regard to 
the statute of limitations; but an application of such income, made in good 
faith, and continued for many years, will not be lightly disturbed, especially 
after the lapse of a considerable time. Jb. 


5. A court of chancery will order a charitable fund to be paid to a corporation 
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authorized by law to receive and hold it, without first prescribing a scheme 
for its application. Jd. 


See Costs, 2. 


COMMON CARRIER. 


If a common carrier unreasonably delays to transport and deliver goods intrusted 


to him for carriage, and their value in market meanwhile falls, the measure 
of damages in an action against him is the difference between their market 
value at the time when and place where they ought to have been delivered, 
and their market value at that place on the day when they were delivered ; 


although there was no contract to deliver them within any certain time, and 


the goods were not intended to be used for any special purpose at any certain 
time, and the carrier finally delivered them in the same condition as when 


’ they were received by him. Cutting v. Grand Trunk Railway Co. 381. 


_ 


See INDICTMENT, 14-16. 


CONTRACT. 


. A., having leased a mill and machinery to B. and C. for five years, entered 


into an agreement with them in writing by which he discharged C. from the 
covenants of the lease, and B. agreed “ that A. shall have to his own use all 
the machinery and property mentioned in the schedule hereto annexed now 
in and about the mill, together with all the additions and improvements there- 
on, the same to become the property of said A. at the expiration of the lease ; 
and the said B. also agrees with said A. that he will keep a competent man 
constantly upon repairs upon said mill and the machinery in the same, and 
that a good and faithful watchman shall be kept to watch said establishment 
till the expiration of said lease.” C. indorsed thereon his “ assent to the dis- 
position within made by the within named B. of the machinery and property.” 
The machinery and property mentioned in the schedule were destroyed by fire 
before the expiration of the lease. Held, that A. could not maintain an action 
against B. upon the agreement, to recover the value of the same. Thayer v 
Lapham, 26. 


. In an action to recover damages for a breach of a contract, on the part of the 


owners of a fishing schooner, to employ the plaintiff as her master for a fish- 
ing season, evidence is admissible, in his behalf, on the question of damages, 
to show that he had engaged his crew on fixed wages, as a part of their com- 
pensation, if there was neither any agreement between the parties that the 
crew should be paid only by a division of the fish, nor any intention in making 
the contract to defraud the government by claiming bounty. Evidence is 
also admissible to show a custom so to engage and pay men. Eldredge v. 
Smith, 140. 


8. In such action, the testimony of an expert in the fishing business is competent 


to show the average of the results of similar voyages in that season, which he 
had settled and adjusted, without the production in court of the books and 
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papers showing the settlements; and in such testimony voyages from Cape 
Cod as well as from Beverly may be ineluded, although the contemplated voy- 
age of the plaintiff was to be from Beverly, and the usual terms of adjusting 
voyages from the two places differ in some respects, if it appears that the de- 
fendants’ schooner more nearly resembled the fishing vessels of Cape Cod than 
those of Beverly, and the difference in the terms of adjusting the voyages from 
the two places was taken into consideration by the witness, in stating the 
results. Ib. 

If in such action it appears that the plaintiff had engaged a crew on fixed 
wages, as a part of their compensation, and it does not appear that anything 
was said between him and the defendants about bounty from the United States, 
the master’s portion of the ‘usual bounty which the schooner, with a proper 
crew and on a proper voyage, would be entitled to receive, should not be 
included as a distinct element of damages. Ib. 


. A contract made between citizens of this commonwealth, by which one of 


them agreed, for a good consideration, never to ‘‘ set up, exercise or carry on 
the trade or business of manufacturing and selling shoe-cutters at any place 
within the Commonwealth of Massachusetts” is illegal, as being in restraint 
of trade ; although the manufacture of shoe-cutters is an art which can only be 
carried on by persons instructed in the same, and at the time of making the 
above contract the person so promising was ignorant of said art, and his said 
promise was made as a part of an agreement of partnership with one who was 
skilled and actually engaged in carrying on the same, and to take effect at the 
expiration of the partnership, and although at that time only three other per- 
sons were engaged in the business. Taylor v. Blanchard, 370. 


. The declaration in an action alleged that the defendant made an agreement 


with the plaintiff, a copy of which was annexed, whereby the defendant prom- 
ised that, if the plaintiff would renew a certain note held by him against a 
company and about to fall due, the defendant would pay the renewed note at 
maturity. A copy of a letter from the defendant to the plaintiff was annexed, 
containing this language: ‘It can do you no good to allow the note to go to 
protest, as you would then have to take it up. By renewing it for a month or 
so you will be saved this trouble, and I will promise you that I shall see the . 
renewal note paid at maturity, as I am quite satisfied the company will be in 
a position to doso.” Held, that this declaration was supported by proof of the 
letter, of the vlaintiff’s renewing the note for three months, and of the de- 
fendant’s assent thereto. Crocker v. Foley, 376. 


See ARBITRAMENT AND AWARD, 1, 5; CORPORATION, 1; DAMAGES, 13 


Equity, 8, 4, 5; PRINCIPAL AND SuRETY; Promissory Norss, 43 
STAMP, 3. 


CONVERSION. 


Possession of personal property under claim of title is sufficient to entitle the 


possessor to maintain an action for its conversion against anybody who does 


not show a better title. Burke v. Savage, 408. 
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CORONER. 


It is the duty of a coroner, who finds personal property upon the dead body of a 


tJ 


person killed by an accident and rightfully takes possession thereof, to deliver 
the same to the true owner on reasonable demand and proof of ownership; 
and, if he refuses to do so upon the sole ground that it is his duty as coroner 
to deliver the same to the administrator of the estate of the deceased person, 
an action of replevin may be maintained against him therefor. Smiley v. 
Allen, 465. 

CORPORATION. 


. A certificate of shares of the guaranteed capital stock of a corporation con- 


tained this provision: “ Said stock is entitled, to dividends at the rate of ten 
per cent. per annum, payable semi-annually in New York, on the first days 
of June and December in each year, out of the net earnings of said company, 
and is also entitled to share pro rata with the other stock of the company in 
any excess of earnings over ten per cent. per annum; and the payment of 
dividends as aforesaid is hereby guaranteed.” Held, that the holder of such _ 
certificate could not maintain an action at law against the corporation for a 
failure to declare and pay dividends as therein mentioned. Williston v. Mich- 
igan Southern & Northern Indiana Railroad Co. 400. 


- No equitable relief can be granted in this commonwealth against a foreign 


corporation which has neither officers nor place of business here, for a failure 
to declare and pay dividends according to the stipulations of their certificates 
of stock. Jb. 


. The officers of a manufacturing corporation who have neglected to file the 


certificates required by Gen. Sts. c. 60, § 24, are not liable in an action at law 
for the debts of the corporation contracted during the continuance of such 
neglect; but the remedy against them is by a suit in equity. Cochrane v. 


Reed, 455. ; 
See GAY Hrap; ParisH; Tax, 5 


COSTS. 


. The plaintiff in an action objected to the appointment of auditors therein, on 


account of his inability to pay their fees. The defendants said they would 
pay them, and auditors were appointed by the court; their fees were paid by 
the defendants ; and the plaintiff was ordered to read their report at the trial. 
It did not appear whether the defendants agreed to advance the fees for the 
plaintiff, or to pay them absolutely. Judgment being rendered for the defend- 
ants, Held, that they were not entitled to tax the auditors’ fees in their bill of 
costs. Lincoln v. Taunton Copper Manuf. Co. 276. 


. Where the officers of a religious society had intermingled charitable with other 


funds, and an information filed to redress the abuse was sustained in part, the 
court ordered the costs incurred in support of the information, taxed as be- 
tween counsel and client, to be paid out of the fund of the charity, and that 
the defendants bear their own costs. Attorney General v. Old South Society 
mm Bosion, 474. 
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CURTESY. 
See EXECUTION, 1. 


DAMAGES. 


1. In an action brought by a woman for breach of promise of marriage, no spe- 
cial damages were alleged in the declaration, but the judge instructed the jury 
that in estimating the damages, they might take into view the money value 
or worldly advantages, separate from considerations of sentiment and affec- 
tion, of a marriage which would have given her a permanent home and an 
advantageous establishment; and that, if her affections were in fact impli- 
cated, and she had become attached to the defendant, the injury to her affec- 
tions was to be considered as an additional element of damages ; and that they 
might take into consideration generally whatever mortification and pain of 
mind she suffered resulting from a refusal by the defendant to fulfil his prom- 
ise. Held, after verdict for the plaintiff, that the defendant had no ground 
of exception. Harrison v. Swift, 144. 

2. If a sale of goods is made by a debtor which, though not fraudulent at com-— 
mon law, is in violation of our insolvent laws, and the goods are attached by a 
creditor while in the hands of the purchaser, and are held until the institution 
of proceedings in insolvency and the choice of an assignee, and are then de- 
livered to the assignee, these facts may be shown in mitigation of damages, in 
an action brought by the purchaser against the attaching creditor. Leggett v. 
Baker, 470. 


See AcTION; ARBITRAMENT AND AWARD, 5; Common CARRIER; Con- 
TRACT, 4; EVIDENCE, 12. 


DEED. 


1. The rule of construction that public grants are to be taken most strongly 
against the grantee is only to be resorted to when the language is so ambigu- 
ous that all other rules of construction fail ; and when words having an estab- 
lished and definite meaning are used in an ordinary grant of land, they are 
to receive the same construction whether the grant is a public or a private one. 
City of Boston v. Richardson, 146. ) 
Although a deed of land is made subject to a mortgage, and contains a gen- 
eral covenant against all incumbrances except the said mortgage, and the 
consideration named in the deed is simply the value of the equity of redemp- 
tion, yet if it was a part of the real consideration that the grantee should 
assume and pay the debt secured by the mortgage, it will be his duty, as be- 
tween him and his grantor, to do so. Drury v. Tremont Improvement Co. 168. 
8. The owner of a large lot of land, which was subject to a mortgage, conveyed 
a portion thereof with covenants of warranty against the mortgage. Subse- 
quently the grantee offered to purchase the residue at a stated price, and to 
assume the debt secured by the mortgage and pay the remainder of the price 
in money. This offer was accepted, and a deed was accordingly executed, in 


no 
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which the consideration named was simply the value of the equity of redemp- 
tion, and which conveyed the land subject to the mortgage, and contained a 
general covenant against incumbrances except the said mortgage. Held, that 
it became the duty of the grantee to pay the mortgage debt, and that the 
grantor was released from the covenant of his first deed against the mortgage. 
Ib. 

4. A deed to A. of “one undivided half of a certain lot of land and one undi- 
vided half of the buildings, being the lower tenement in said house thereon 
situated,” with further descriptions of the boundaries of the land, and a deed 
to B. in terms precisely similar, except the substitution of the words ‘ upper 
tenement” in place of “lower tenement,” will make A. and B. tenants in 
common of the premises, and the words referring to the lower and upper tene- 
ments are to be rejected for repugnancy. Presbrey v. Presbrey, 281. 

5. In a conveyance of a water privilege, the grant of “all the land that the 
dam flows” may reasonably be construed to include all the land that the dam 
flows when actually used for the purpose for which it was erected and con- 
veyed, although at the time of the conveyance the dam was out of repair and 
flowed a smaller extent of land. Morse v. Marshall, 288. 

6. A deed of a water privilege, having a lower and an upper dam, “also all the 
land which I the said grantor own that said first mentioned dam flows, (re- 
serving all the wood except what stands on said dam,) together with the right 
to flow all the land that said dam as it now stands will flow; also all the land 
which the second mentioned dam flows, (reserving the wood,) together with 
the right to flow all the land that said dam as it now stands will flow,” conveys 
the land which the upper dam would flow if in use, although at the date of the 
deed the dam was not in use and out of repair, and flowed a much smaller ex- 
tent of land than it would have flowed if in use and in repair, and although 
some trees were then growing upon the land which was then actually flowed. Jb, 


See Marriep Woman, 1; M111, 2, 3. 


DEPOSITION. 


In a suit in equity by a creditor against his debtor and the debtor’s wife, seeking 
to reach and apply in payment of the debt property of the debtor fraudulently 
conveyed to her with intent to defraud his creditors, and so held by her that 

‘ it cannot be come at to be attached or taken on execution in a suit at law 
against the debtor, the court will not restrain the plaintiff from taking the 
deposition of the debtor’s wife, touching the matters alleged in the bill against 
her, after the process has been duly served upon her, although no service has 
been made upon her husband, and he is out of the country, and the plaintiff 
has not established his debt against her husband by any judgment. Crompton 
v. Anthony, 33. 


DISSEISIN. 


Occupation of land by a tenant at will is not such a disseisin or adverse occupa- 
tion as requires an actual entry by the owner in order to make a valid 
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conveyance or lease thereof, or an entry by the grantee or lessee before com- 
mencing a process under Gen. Sts. c. 187, to recover possession thereof. 
Alexander v. Carew, 70. 


DONATIO CAUSA MORTIS. 


A married woman has power under our statutes to make a valid disposition of 
specific articles of her separate personal property by a donatio causa mortis, 
without her husband’s consent. Marshall v. Berry, 48. 


DOWER. 


A widow is not dowable if her husband was only seised of a remainder during 
the coverture, with a life estate preceding it which was not terminated during 
-his life. Brooks v. Everett, 457. 


See MorTGAGE, 2. 


EASEMENT. 


1. The owner of land which adjoins a highway may lawfully do any acts upon 
his own land to prevent surface water.from coming thereon from the highway ; 
and may stop up the mouth of a culvert built by the selectmen across the 
highway, for the purpose of conducting such surface water upon his land, pro- 
viding he can do so without exceeding the limits of his own land. Inhabitants 
of Franklin v. Fisk, 211. 

2. The owner of land which adjoins a public highway cannot maintain an action 

at law against the town which is bound to keep the highway in repair, for the 
acts of the town officers in so repairing the highway and constructing the 
water bars within its limits as to cause surface water to flow in large quantities 
upon his land, to his injury. Turner v. Inhabitants of Dartmouth, 291. 


EQUITY. 


. If a bill in equity brought to ascertain the amount of the profits of a joint 
enterprise, and to obtain a decree for the payment of the plaintiff’s share 
thereof to him, has been referred to a master, who in his report allows the de- 
fendant to charge a salary for his superintendence of the work, without recit- 
ing the evidence upon which he makes such allowance, this court will not 
sustain an exception to the report on account thereof, although in the written 


a 


agreement under which the enterprise was undertaken there was no provision 
for the payment of such salary. Stimpson v. Green, 326. 

2. If in such case the defendant has rendered an account, but some of the items 
are in dispute, and the balance is not liquidated, and no special demand is 
made upon him, interest on the balance found due should only be allowed from 
the commencement of the suit. Jb. 

3. A., having a contract for the manufacture and sale of three thousand rifles to 
the Russian government, spent considerable time in collecting men, and in 
procuring a shop, machinery, tools and materials, and in superintending the 
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work, and during this time paid out moneys for his personal expenses, which 
he charged to his own account, and not to the cost of the rifles. Afterwards 
he assigned the contract to B., who entered into an agreement with C., in 
consideration of moneys advanced by the latter, to divide with him ‘ the net 
profits accruing from the manufacture and sale ” of the rifles. The master in 
chancery, to whom a bill in equity for the adjustment of the account between 
B. and C. was referred, found that said personal expenses of A. were not 
properly chargeable to the cost of the rifles; and this court refused to sustain 
an exception to such finding. 1b. 

4. Said agreement between B. and C. provided that, whereas the Russian gov- 
ernment had advanced $30,000, without interest, under their contract, which 
money had been expended in the purchase of material and the construction 
of machinery and tools, it was agreed -that in the estimation of the net profits 
no interest should be charged on the amount already expended in said ma- 
chinery, tools and material. In fact, more than $30,000 had been thus ex- 
pended, the excess having been borrowed. Held, that the interest paid for 
such excess should be charged to the cost of the rifles. Jd. 

5. A. obtained his said contract with the Russian government at St. Petersburg, 
and paid certain sums in travelling in Europe before and while obtaining it, 
and also certain other sums for aid in obtaining it. Held, that the sums 
so paid by him should not be charged to the cost of the rifles, under the agree- 
ment between B. and C. Jb. 


See CORPORATION, 2; Deposition; ExEcUTORS AND ADMINISTRATORS, 
4,5; INSOLVENT Desrtors, 2; MILI, 1. 


ERROR. 


See INDICTMENT, 12; JURISDICTION, 1 


ESTOPPEL. 


See Promissory Nortss, 2. 


EVIDENCE. 


1. Parol evidence is incompetent to show a vote passed at a meeting of the dis- 
trict of Gay Head. Mayhew v. District of Gay Head, 129. 

2. Evidence that an original charge in books of account was made to one person, 
and that an action was brought against such person to recover the amount 
thereof, is not conclusive evidence that the contract was made with him or on 
his credit. Swift v. Pierce, 136. 

3. Upon the trial of a writ of entry to recover flats to which the tenant claims 
title, and the course of the side lines of which is in issue, the declaration in a 
former action on the case, brought against the demandant by the tenant, de- - 
scribing these flats as not belonging to him, is admissible in evidence against 
him. City of Boston v. Richardson, 146. 
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4. Evidence of a line established under and according to a judgment ir an ac- 
tion between the owners of adjoining parcels of flats is admissible in a subse- 
quent action between one of them and a third person concerning another 
parcel of flats in the same cove, so far as it tends, in connection with other 
evidence, to identify and locate the monuments by which the lines: of the 
latter parcel have been drawn, and so far only. Jb. 

5. Upon the trial of a writ of entry to recover a parcel of flats, the course of the 
lines established in the division of flats belonging to another estate in the same 
cove, under the owners of which neither of the parties to this action claims 
title, and separated from the flats in question by intervening estates, the lines 
of which are not allowed to be given in evidence, is inadmissible to show the 
course of the side lines of the demanded premises. Jb. 

6. For the purpose of proving that the grantee in a conveyance knew that his 
grantor was insolvent at the time of making it, the testimony of an attorney 
at law is competent, that shortly before that time the grantee came to him and 
said that the grantor’s father-in-law wished to see him; that he had got in- 
volved by signing notes for the grantor which the grantor could not take care 
of; and that they afterwards came to see him, and the father-in-law had a 
private interview with him. Lynde vy. McGregor, 172. 

7. If the purpose of a conveyance of real estate of a married woman was to de- 
fraud her husband’s creditors, by putting out of their reach his interest as 
tenant by the curtesy initiate, and the grantee participated in this fraudulent 
purpose, it is competent, in an action against such grantee to set aside as 
fraudulent another conveyance made at about the same time by the husband 
to him, to prove this, in order to show the relation of the parties to each other, 
although in fact the husband had no attachable interest in her land. Jb. 

8. Arranging a transaction in such a manner as to furnish facilities for fraud, and 
attempting a fraud under it, though long afterwards, will be competent evi- 
dence to show that fraud was originally contemplated. Td. 

9. Evidence of subsequent fraudulent conveyances is competent to show that 
previous conveyances between the same parties were fraudulent, if the nature 
of the whole transaction and the relations of the parties show that they were 
all parts of one scheme and executed for one purpose, though not on the same 
day. Jb. 

10. If, in connection with the cross-examination of a party to an action, answers 
previously given by him in the course of a written examination are put in 
evidence, he may on his part read to the jury all his answers in the same ex- 
amination which pertain to the same subject, but not those which relate to 
other subjects. Jb. 

11. Written answers made in the course of an examination of a witness under 
oath in the court of insolvency are admissible in evidence against him 
afterwards, though not signed by him, and though made with an understand- 
ing that he should have an opportunity of submitting them to his counsel for 
revision before signing and filing them. Lynde v. McGregor, 182. 

12. It is not competent for the defendant, in an action of tort for a malicious 


INDEX. 607 


prosecution, to show in mitigation of damages that the plaintiff had instituted 
similar proceedings against him. Bliss v. Franklin, 244. 

13. If evidence has been introduced of an admission by a debtor that he was 
owing several little bills, for the purpose of showing his indebtedness at the 
time of a conveyance alleged to be fraudulent, the judge may properly submit 
it to the jury, without instructing them that this evidence, ‘‘ unaccompanied 
by other evidence of indebtedness, is not sufficient, standing by itself, to war- 
rant them in finding that he was indebted beyond the amount he was in- 
debted” to the creditor who was seeking to set aside the conveyance; and 
without instructing them that “the burden of proof is on the demandant to 
prove at least approximately how much the debtor was indebted beyond the 
amount he owed to the demandant.” Clark v. Chamberlain, 257. 

14. For the purpose of proving that a debtor, at the time of a conveyance al- 
leged to be fraudulent, had no visible attachable property, evidence is com- 
petent to show that prior to that time a lawyer who held a demand against 
him for collection made inquiry and could find no property ; but this evidence 
is not competent for the purpose of showing the indebtedness of the debtor. Jb. 

15. A witness called to testify to a custom or usage of trade may state his belief 
of what such custom or usage is, and may also be competent to testify although 
all his knowledge is derived from his own business, if that has been sufficiently 
long continued and extensive. Hamilton v. Nickerson, 351. 

16. The plaintiff sent a writ by mail to an officer, with money to pay for the 
fees of service ; and afterwards, having recovered judgment, sent the execu- 
tion by mail to the same officer, with directions to ‘collect and remit.” The 
officer collected the amount, fifty dollars, and remitted it to the plaintiff by mail, 
and the letter was lost. Held, in an action against the officer to recover the 
money, that there was evidence sufficient to justify a finding that the plaintiff 
authorizéd the officer to remit the money by mail. Morgan v. Richardson, 
410. | 

17. A plea in bar drawn by the attorney of the defendant in an indictment, and 
filed in the case, if rejected as invalid by the court, is not competent evidence 
against the defendant on the trial, upon his plea of not guilty. Commonwealth 

_ v. Lannan, 563. 

18. One who is held in custody on a charge of crime, and confined in the cell 
of a lock-up, is not called upon to contradict statements ténding to implicate 
him in the crime, made in his hearing by another person to an officer of the 
law; and such statements, though not contradicted by him, are not admissible 
in evidence against him. Commonwealth v. Walker. 570. 

19. For the purpose of showing that an expressman, who has conveyed intoxi- 
cating liquor in kegs and a barrel from a railroad station, had reasonable cause 
to believe that the same was intended to be sold in violation of Gen. Sts. c. 86, 
evidence is admissible to show that he had removed from the same station a 
keg of liquor on each of several different days within a short time. Common- 
wealth v. Commeskey, 585. 


See ContTRACT, 3; FrAups, STATUTE OF, 5,6; INDICTMENT, 11; INSUR- 
ANCcH, 3; NuISANCE, 1; Practice, 8, 4; Stamp, 1, 2; Way, 4. 
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EXCEPTIONS. 


See Practice, 14. 


EXECUTION. ‘ 


1. Since the enactment of the Gen. Sts. c. 108, § 1, the estate of a tenant by 
the curtesy initiate in land held by his wife, to her sole and separate use, is 
not liable to be seized on execution against him. Staples v. Brown, 64. 

2. Land bought and paid for by a debtor, and conveyed to his wife with intent 
to defraud his creditors, may be taken on execution for his debts, under Gen. 
Sts. c. 103, § 1; and the levy of the execution thereon will give the judgment 
creditor a right, under Gen. Sts. c. 108, § 48, to maintain a writ of entry 
against the husband and wife to recover possession thereof, within one year 
after the return of the execution. Clark v. Chamberlain, 257. 

8. The officer in his return upon the execution in such case may properly de- 
scribe the land as the estate of the judgment debtor, without mentioning his 
wife, and may certify that he “delivered seisin and possession thereof” to the 
creditor, without stating that it was only a momentary seisin and possession. 
Ib. 

4. If the husband’s intent was actually fraudulent in taking the conveyance in 
the name of his wife, it is not necessary, in order to invalidate the convey- 
ance, to show that she participated in such intent, if she paid no part of the 
consideration. Jb. 

5. If mortgaged land has been taken on execution, and notice of a sale given by 
the sheriff according to law, payment and discharge of the mortgage by the 
debtor will not defeat a subsequent sale by the officer, pursuant to the notice. 
Capen v. Doty, 262. 

6. Intoxicating liquors are not liable to be seized on execution under the stat- 
utes of this commonwealth. Jngalls v. Baker, 449. 


e 


EXECUTORS AND ADMINISTRATORS. 


1. If ancillary administration is taken out in another state upon the estate there 
of a deceased citizen of Massachusetts, a decree of the judge of probate 
there, allowing aclaim of the administrator against the estate, and finding a 
balance due to him over and above the assets there coming to his hands, is not 
conclusive here, and will not entitle the administrator to charge for such bal- 
ance here. Hla v. Edwards, 48. 

2. If an executor has made payments on account of the estate of his testator 
beyond the amount of funds in his hands, and dies before reimbursing himself, 
and the amount due to him has been ascertained upon a settlement of his ac- 
count by his administrator in the probate court, and an administrator de bonis 
non of the testator has been appointed, who has no funds except such as have 
been received from the avails of real estate sold under license from the judge 
of probate, the remedy to obtain from these funds payment of the amount so 
found due to the executor is to cite in the administrator de bonis non to render 
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his account, and to apply to the judge of probate for an order to the adminis- 
trator de bonis non to pay the amount; and a refusal to comply with such 
order would furnish cause of suit upon the bond of the administrator de bonis 
non. Munroe v. Holmes, 109. 

3. If such payments were lawful and just when made, the claim of the executor 
for reimbursement will not be barred by the lapse of time thereafter ; but the 
question whether by reason of his laches or official misconduct the claim ought 
not to be paid, may be determined upon the application to the judge of pro- 
bate for the order to the administrator de bonis non to pay the same. Jb. 

4. If an executor misapplies the funds of his testator’s estate, and invests the 
same in purchasing a share of a patent right and of the business of manufac- 
turing a patented article, from one who knows that the purchase is made with 
the funds of the estate, the residuary legatee under the will may maintain a 
bill in equity against the seller, to compel the repayment of the money so re 
ceived by him. Trull v. Trull, 407. 

5. In the absence of actual fraud, a purchase by an administrator at a sale by 
him of his intestate’s estate will not be set aside in a suit at law, without 
repayment of the money advanced by him; but the remedy is in equity. 
Yeackel v. Litchfield, 417 


See Limitations; WIpow, 2. 


FACTOR. 
See PRINCIPAL AND AGENT. 


FISHERY. 


1. The legislature have power to prescribe regulations for the taking of clams 
from their beds, with a penalty for their violation ; and the town of Ipswich is 
not exempted from the operation of such regulations. Commonwealth v. 
Bailey, 541. 

2. An indictment may be maintained, under Gen. Sts. c. 83, § 13, against two 
fishermen for jointly taking from their beds for bait niore than seven bushels 
of clams at one time, if such fishermen belonged to the same vessel. Jb. 


FORCIBLE ENTRY AND DETAINER. 


One tenant in common may maintain a process against his co-tenant, under Gen. 
Sts. e. 137, for forcible entry and detainer. Presbrey v. Presbrey, 281. 


See DissEIsIn; LANDLORD AND TENANT, 1, 2. 


FRAUDS, STATUTE OF. 


1. One who has verbally guaranteed the debt of another at his request may pay 
the same and recover the amount so paid in an action against the original 
debtor; and the statute of frauds will be no defence to such action, although 
it would be a defence to an action brought on such guaranty. And if such 
guarantor has given his memorandum check for the amount of the debt, he 
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may pay the same and recover the amount from the debtor, although the lat- 
ter, after the giving of the check, forbade the payment of it by the guarantor. 
Beal v. Brown, 114. 

2. If the defendant, in an action to recover on an oral promise to pay for goods 
delivered to another person, asks the court to rule that the action cannot be 
maintained if any credit was given to the person to whom they were delivered, 
and the court instead thereof rules that the defendant was a guarantor only 
if at the time the goods were delivered the plaintiff gave credit to the person 
who received them alone, and in such case the action could not be maintained, 
a verdict for the plaintiff will be set aside. Swift v. Pierce, 136. 

3. B. asked A. to go to a place in New York and survey out fifty thousand feet 
of boards for him, saying that the vessel that was to take them was on her way 
and would be there before A. Nothing was said about the price. A. went 
and surveyed the boards and, the vessel not having arrived, marked them with 
B.’s name, left them on the wharf, and ordered his men to deliver them on the 
vessel when she should arrive. No one was there to receive them for B. 
Held, that the above facts showed no acceptance by B., sufficient to satisfy 
the statute of frauds, and enable A. to recover their value from B. Howard 
v. Borden, 299. 

4. The acceptance in Massachusetts of a bill of goods which are in a warehouse 
in New York, with an order on the warehouseman for their delivery without 
notice to him, is not an acceptance or receipt of the goods, which will take 
the sale out of the operation of the statute of frauds. Boardman v. Spooner, 
353. 

5. If, on the trial of an action to recover the price of goods sold and delivered, 
the purchaser produces, on notice, the vendor’s bill of sale of the goods, bear- 
ing the purchaser’s name stamped thereon with a press, and there is no evi- 
dence to show when or under what circumstances it was so stamped, this is 
not sufficient proof to authorize the jury to find a note or memorandum in 
writing of the bargain, made and signed by the purchaser. 0. 

6. If by the terms of an oral contract goods sold are subject to the purchaser’: 
approval, a broker’s note in writing of the sale which omits that portion of the 
oral contract, is inadmissible to take the case out of the statute of frauds; non 
in such case, can the vendor be allowed to prove that by a usage of trade the 
goods are to be examined within a limited time, and if not examined and ob 
jected to within that time, the sale is deemed complete. Jb. 


See Tax, 3. 


FRAUDULENT CONVEYANCE. 

Partially rescinding a contract made with intent to defraud creditors, and ad 
vancing a new consideration in part under a new agreement, will not purge 
‘the fraud or make the contract valid to any extent. To have that effect, the 
whole illegality must be abandoned. Lynde v. McGregor, 172. 


See EvIpENCE, 7, 8,9; Exxrcurion, 2, 3,4; INSOLVENT DEBTORS, 2. 
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GAY HEAD. 


1. The district of Gay Head, as incorporated by Si. 1862, c. 184, is not the suc- 
cessor of the Gay Head Indians, or in any such privity with them, as to be 
legally liable for any debts or demands alleged to exist against the Indians 
prior to the enactment of that statute. Mayhew v. District of Gay Head, 129. 

2. Prior to the enactment of St. 1862, c. 184, the Gay Head Indians were inca- 
pable of contracting a debt for which they could be held legally liable, with- 
out the consent of their guardian; and the fact that no guardian had been 
appointed for a long period did not render them legally competent to enter 
into contracts. Id. 

See EvipENce, 1. 


GOVERNOR AND COUNCIL. 


See AUDITOR OF ACCOUNTS. 


GRAND JURY. 


See INDICTMENT, 6. 


GUARANTY. 


1. Forbearing to eject a tenant at will, whose rent was in arrear, from a tene- 
ment, is a good consideration for a guaranty, by a third person, of both the 
past and the future rent. Vinal v. Richardson, 521. 

2. A guaranty of payment, by a third person, of rent already due, and to be- 
come due for a certain time, from a tenant at will, is not extinguished by the 
landlord’s ejecting the tenant, before the expiration of that time, at the request 
of the guarantor, or by his subsequently receiving a new tenant. 6. 

3. In an action against the guarantor of rent already due and to become due for 
a certain time from a tenant, it is not necessary to prove a demand of pay- 
ment from the tenant, and notice to the guarantor of the tenant’s non-pay- 
ment, unless the terms of the contract of guaranty, or the nature and circum- 
‘stances of the particular case require it; as where the omission to make such 
demand or give such notice has been attended with some loss to the guaran- 
tor. Ib. 

See FraupDs, STATUTE OF, 1, 2. 


GUARDIAN AND WARD. 


1. If a guardian of minor children uses his ward’s money to purchase land, and 
takes a deed acknowledging the receipt of the consideration paid by him, 
“‘ ouardian of the minor children” of A., but running to himself, his heirs and 
assigns, without otherwise referring to his guardianship, this is sufficient to 
give notice to creditors of the guardian that the land is held by him in trust ; 
and parol evidence is competent to show that in fact the land was purchased 
with the ward’s money. Bancroft v. Consen, 50. 

2. The fact that a guardian has wrongfully invested his wards’ money in real es- 
tate will not render such real estate liable to be seized on execution by his 
creditors. 0. 

See AssumMpsIT, 2. 
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HOMESTEAD. 


An estate of homestead, under the statutes of this commonwealth, is an estate 
of freehold. Kerley v. Kerley, 286. 


See MortTGAGE, 1. 


IDEM SONANS. 


See INDICTMENT, 17. 


IDLE AND DISORDERLY PERSONS. 


The Gen. Sts. c. 165, § 28, concerning idle and disorderly persons and night- 
walkers, are not repealed by St. 1866, c. 235, concerning vagrants. Com- 
monwealth v. Norton, 550. 


INDICTMENT. 

1. No indictment can be maintained against a keeper of a billiard room for re- 
fusing to allow a negro to play therein, on account of his color, unless the 
billiard room was licensed, under Gen. Sts. c. 88, § 69. Commonwealth v. Syl- 
vester, 247. 

2. If the name of a person whom it is necessary to refer to in a complaint is un- 
known to the complainant, it may be so alleged, although he might easily have 
ascertained the same. Commonwealth v. Sherman, 248. 

8. Formal objections to a complaint on which a conviction has been had in a 
police court cannot for the first time be made, under St. 1864, c. 250, § 2, 
after the case has been brought to the superior court by appeal. Common- 
wealth v. Norton, 550. 

4. The caption of an indictment was as follows: “ Commonwealth of Massachu- 
setts. Middlesex to wit. At the superior begun and holden at Lowell, 
within and for the county of Middlesex, on the third Monday of October in 
the year of our Lord one thousand eight hundred and sixty-three.” By the 
record of the superior court it appeared that this indictment was returned by 
the grand jury into that court at a term beginning on the day named in the 
caption, and duly filed therein, and a certificate made by the clerk upon the 
back of the indictment that it had been so returned. Held, that the omission 
of the word “court,” in the caption was immaterial. Commonwealth v. Mul- 
len, 551. 

5. After a jury had been empannelled to try the defendant in an indictment for 
a felony, his counsel desired to present a motion to quash the indictment for 
formal defects therein, and, in order to enable him to do so, it was agreed by 
the district attorney and the counsel for the defendant, in the defendant’s pres- 
ence and without objection from him, and with the consent of the presiding 
judge, that what had been done should be treated as null, and the motion 
should be made, and if overruled the jury should be sworn over again. The 
motion was accordingly made and overruled. Held, that the defendant could 
not afterwards object to being tried upon a new empannelling of the same or 
another jury, on the ground that he had been once put in jeopardy. Com- 
monwealth v. Sholes, 554. 
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6. An indictment is valid which purports to be found by the grand jury “ upon 
their oaths,” instead of “upon their oath.” 0. 

7. An indictment under Gen. Sts. c. 165, § 9, for an unlawful attempt to procure 
a miscarriage need not allege that the act was done “ maliciously and without 
lawful justification,” but it is sufficient to allege that it was unlawfully done, 
with intent to cause and procure the miscarriage. 1b. 

8. After a plea of not guilty, the defendant in an indictment cannot file another 
plea without leave of court. So after a plea of not guilty and a trial thereon 
in the police court, the defendant in a complaint cannot file another plea in 
the superior court, on his appeal, without leave of court. Commonwealth v. 
Lannan, 563. 

9. A plea in bar to an indictment for a violation of the statutes of this common- 

- wealth cencerning the manufacture and sale of intoxicating liquors, is not 
good, which sets up in defence that the defendant had a license granted under 
the internal revenue laws of the United States, and had paid a tax to the 
United States upon the liquors, and that the statutes in question are uncon- 
stitutional, as requiring excessive bail, imposing excessive fines, and inflicting 
cruel and unusual punishments; and there is nothing in such plea requiring an 
answer from the district attorney. IB. 

10. After the filing of an invalid plea in bar to an indictment, the defendant 
may properly be required to plead further, and, if he refuses to do so, a plea 
of not guilty may be entered for him, under Gen. Sts. c. 171, § 29. Jb. 

11. The omission of the district attorney to make any formal reply to an invalid 
plea in bar to an indictment will not make the averments thereof competent 
evidence in favor of the defendant. Jd. 

12. To an indictment for keeping and maintaining a tenement used for the 
illegal sale and illegal keeping of intoxicating liquors, the defendant pleaded 
specially in bar thereof, that he had a license under the internal revenue laws 
of the United States to do all the acts complained of, and also that he had 
paid a tax upon ‘the same liquors, and also that the statute on which the indict- 
ment was founded was unconstitutional. The district attorney demurred to 
this plea, assigning, among the grounds of demurrer, that it was double and 
otherwise informal and insufficient. This demurrer was sustained, and, the 
defendant refusing to plead further, a plea of not guilty was entered for him, 
and he was found guilty by the jury. There was nothing in the record to 
show that the matters set forth in the special plea were relied on at the trial 
before the jury. Held, that the special plea was bad in form, for duplicity 
and insufficiency ; and that this court will presume that the demurrer was sus- 
tained for that reason, and therefore will not discharge the defendant, after 
sentence, on habeas corpus, although a justice of the supreme court of the 
United States has issued a writ of error in said case. Nauer v. Thomas, 572. 

18. In criminal cases, a special plea in bar is bad which sets up more than one 
ground of defence. 10. 

14. An indictment against carriers of passengers, under Gen. Sts. c. 160, § 34, 
to recover the penalty therein provided in case the life of a passenger is lost 
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through their negligence or that of their servants, may be found at any time. 
within six years. Commonwealth v. East Boston Ferry Co. 589. 

15. Such indictment, by describing the deceased as of Boston in the county of 
Suffolk and Commonwealth of Massachusetts, and by alleging that A. B., oth- 
erwise called A. B. the younger of that name, of said Boston, has been duly 
appointed and now is administrator of said deceased and of his goods and es- 
tate, sufficiently shows that letters of administration were taken out in this, 
commonwealth, and describes the administrator with sufficient certainty. Ib. 

16. If such indictment alleges that the defendants were common carriers of pas- 
sengers for hire in a steamboat, and that the deceased was a passenger for hire 
in said steamboat, no further averments relating to their tolls are necessary, 
and the indictment is not subject to demurrer for the reason that such further 
allegations may be defective. 0. 

17. The question whether Mealy is idem sonans with Malay or Maley, when it 
arises in evidence in the trial of an indictment, on the general issue, is for aie 
jury, and not for the court. Commonwealth v. Donovan, 571. 


See Boarp oF HEALTH; EVIDENCE, 17; FisHErRy, 2; Lorp’s Day; Lot- 
TERY: Marriep Woman, 3; PoLtice Court; Spiriruous Liquors; 
SENTENCE. 


INFORMER. 


See JURISDICTION 


INSOLVENT CORPORATION. 


Prior to the enactment of St. 1866, c. 118, a street railway corporation could not 
be the subject of proceedings in insolvency in this commonwealth. Central 
National Bank of Worcester v. Worcester Horse Railroad, 105. 


INSOLVENT DEBTORS. 


1. A conveyance fraudulent as against creditors at common law may be avoided 
by an assignee in insolvency, and the value of the property recovered from 
the fraudulent grantee, under Gen. Sts. c. 118, § 91, if made within six months 
prior to the filing of the petition in insolvency. Lynde v. McGregor, 172. 

2. If the wife of an insolvent debtor, not knowing his pecuniary condition, mort- 
gages land, which she holds as her separate property, as security for money 
advanced to him, and he thereafter, within six months before the commence- 
ment of proceedings in insolvency, knowing himself to be insolvent, with 
intent to defraud his creditors, and with the fraudulent participation of the 
mortgagee, expends money in improving and building upon the land, the 
assignee in insolvency may maintain a bill in equity against her, her husband 
and the mortgagee, to compel the payment to him of the amount of the in- 
ereased value of the land, by reason of the husband’s expenditures thereon, 
over and above the sum for which it was mortgaged. Lynde v. McGregor, 
182. 

8. A claim for unliquidated damages, resulting from the failure to fulfil a 


bo 
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contract to sell and deliver goods, is provable in insolvency, under the statutes 
of this commonwealth. . Lothrop v. Reed, 294. 


See ATTACHMENT; DAMAGES, 2; EVIDENCE, 6. 


INSURANCE. 


(Fire Insurance.) 


. In an action against an insurance company, upon a policy of insurance and 


also upon an agreement to insure, if it appears that a policy has been filled 
out and never delivered, but retained in the possession of the defendants’ 
agent, and it is in dispute whether it was filled out in pursuance of any pre- 
vious completed agreement as to the terms of insurance, the defendants may 
properly be required to annex such policy, or a copy thereof, to their answers 
to interrogatories filed by the plaintiff and calling for it. Baxter v. Massasoit 
Ins. Co. 320. 


. If in such action there is evidence tending to show that the defendants’ agent, 


under authority conferred upon him, agreed to insure the property of the 
plaintiff, and accordingly filled out a policy for that purpose and took it to the 
office of the plaintiff’s agent to deliver it to him and receive the premium, but 
did not find him and therefore retained the policy until the destruction of the 
property by fire, which was about a month afterwards, the judge is not bound 
to rule as a matter of law “that the purpose and time of operation of the 
arrangement respecting the policy had expired” before the loss, but it should 
be left, under instructions, to the jury to determine whether or not the con- 
tract was at anend. Ib. 

In such action, evidence is competent to prove a usage that where there has 
been a verbal agreement for insurance, and the terms agreed upon and entered 
in the books of the company, the contract for insurance is considered as valid 
for the insured, although the premium is not paid. Jb. 


(Life Insurance.) 


If a policy of life insurance contains a clause providing that the policy shall 
be void in case the insured shall die in the known violation of any law of these 
states, or of the United States, or of any country which he may be permitted 
under this policy to visit or reside in, the company must prove, in order to 
avoid the policy on this ground, that he died while engaged in a voluntary 
criminal act, known by him at the time to be a crime against the laws of such 
state or country. But those acts which are criminal by the common law and 
the laws of all civilized countries, will be presumed to be criminal by the laws 
of the states of this Union, and he will also be presumed to have known that 
they are so. Cluff v. Mut. Benefit Life Ins. Co. 308. 

If, in an action upon such policy, there is evidence tending to show that the 
insured was killed by being shot while engaged in the commission of a robbery 
and assault and battery, and it is in dispute whether, if he had been so en- 


‘gaged, he had desisted therefrom, it must appear, in order to exonerate the 


company from liability, that such criminal act was not so far completed as to 
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render the shooting a new and distinct event, rather than a mere continuation 
of the original affray, and that the death was in consequence of the crime of 
the insured; but it need not be proved that the insured knew or had reason 
to believe that his criminal act would or might expose his life to danger. 0. 


INTEREST. 
See Equiry, 2, 4. 


IPSWICH. 
See FisHEry, 1. 


JUDGMENT. 
See ExEcUTORS AND ADMINISTRATORS, 1. 


JURISDICTION. 


1. The supreme court of the United States have no jurisdiction, on writ of error, 
to revise a judgment of a state court, under the judiciary act of 1789, unless 
it appears that some one of the questions therein mentioned did actually arise 
in the state court and was decided in the manner required by that act; and, 
if a writ of error has been issued by one of the justices of that court in a case 
where the above facts do not appear by the record, it will be assumed by this 
court that it was improvidently issued, and will be dismissed. Nauer v. 
Thomas, 572. 

2. The courts of this commonwealth have jurisdiction of an action by an informer 
against a collector of customs, to recover a share of a penalty or forfeiture re- 
covered by the latter for smuggling. But such action cannot be maintained 
to recover a share of money paid to a collector before the rendition of any 
decree or judgment, and by way of compromise of pending legal proceedings 
for the smuggling ; although such compromise was made with the approval of 
the United States attorney and the secretary of the treasury. Lapham v. 


Almy, 301. 
See PoticE Court. 


LANDLORD AND TENANT. 


1. An action to recover possession of a tenement, under Gen. Sts. c. 137, was 
commenced on September 29th. The defendant filed a plea in bar setting up 
a former judgment in his favor in a like action brought against him by the 
same plaintiff to recover the same tenement on September 22d, and testified 
in support of it that after the determination of the first action, and before the 
commencement of the present one, no new notice to quit or other notice was 
given to him. Held, that the plea in bar was not maintained. Thayer v. Ca- 
rew, 82. 

2 The erection of a fence by a landlord in front of premises used and occupied 
by a tenant, in such a manner that the latter can only gain access to the prem- 
‘ises by going over land of a third person, will not amount, as matter of law, 
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to an eviction, provided the tenant still continues to use and occupy the prem- 
ises; but such act of the landlord will affect the amount which he is entitled 
to recover for such use and occupation. Boston § Worcester Railroad Corp. v. 
Ripley, 421. , 

LARCENY. 


See PoLicE Court. 


LEASE. 
See Writ or Entry, 1, 2. 


LEGISLATURE. 


See FIsHERY, 1. 


LIEN. 
See PERSONAL PROPERTY. 


LIMITATIONS. 


If the defendant dies, in an action the cause of which by law survives, there is 
no statute of limitations which fixes the time within which the administrator 
of his estate shall be cited in to defend the same. Bank of Brighton v. Rus- 
sell, 221. 

See Cuarity, 4; Execurors AND ADMINISTRATORS, 3; INDICTMENT, 14. 


LIQUIDATED DAMAGES. 


See ARBITRAMENT AND AWARD, 5. 


LORD’S DAY. 


1. An indictment for doing business in violation of the statutes. for the observ- 
ance of the Lord’s day need not aver that the defendant did not conscien- 
tiously believe that the seventh day of the week ought to be observed as the 
Sabbath, and refrained from secular business on that day. Commonwealth v. 
Trickey, 559. 

2. A person may be convicted of doing business in violation of the statutes for 
the observance of the Lord’s day, although the business done by him is selling 
intoxicating liquors in violation of law. Id. 


LOTTERY. 


. The Gen. Sts. c. 167, § 6, prohibiting the making, selling or having in pos- 
session with intent to sell, false or fictitious lottery tickets, and imposing a pun 
ishment therefor, apply to tickets in lotteries set up in this commonwealth as 
well as elsewhere. Commonwealth v. Harris, 534. 

2. No presumption arises, under Gen. Sts. c. 167, § 7, that a lottery ticket is 
false or fictitious, unless the defendant has sold the same, or offered it for sale, 
or received a valuable consideration therefor. Jd. 

8. An indictment under Gen. Sts. c. 167, § 6, for selling, or having in possession 


—_ 
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with intent to sell, a false and fictitious lottery ticket, which is described, need 
not set forth the nature of the lottery, or negative the existence of any lot- 
tery, or show in what respect the ticket is false or fictitious. Jb. 

4, An indictment under Gen. Sts. c. 167, § 1, for setting up and promoting an 
illegal lottery, need not more particularly describe the acts done by the de- 
fendant; nor is such indictment bad for duplicity because it charges that the 
defendant set up and promoted such lottery. 0. 

5. One who has set up or promoted an illegal lottery in this commonwealth, and 
sold tickets therein to different persons, may be convicted and sentenced for 
such setting up or promotion of the lottery, under Gen. Sts. c. 167, § 1; for 
selling a ticket therein to one person, under Gen. Sts. c. 167, § 3; and for 
selling a false and fictitious lottery ticket to another person, under Gen. Sts. 
rome Ey GUS eu se 


MARRIAGE. 


See DAMaAGss, 1. 


MARRIED WOMAN. 


1. If land is conveyed to a husband and wife jointly, and she joins in a convey- 
ance thereof by him, in token of her release of dower “and of her free con- 
sent thereto,” without being named in the granting part of the deed, this will 
not defeat her estate in the land if she survives her husband, or preclude her 
from asserting her title thereto after his death. Wales v. Coffin, 213. 

2. Under St. 1865, c. 207, § 2, a plaintiff’s wife is a competent witness in his 
favor, though not to matters derived from private conyersations with him. 
Burke v. Savage, 408. 

3. If a married woman does a criminal act in her husband’s absence, though by 
his order, her coverture will be no defence. Commonwealth v. Feeney, 560. 


See Donatio CausA Mortis; EvipENncr, 7; ExEcurTion, 1, 2, 3, 4; IN- 
SOLVENT DEBTORS, 2. 


MASTER AND SERVANT. 


In an action to recover damages for a personal injury received in consequence 
of the neglect of the defendants’ servant, in driving against the plaintiff, it 
appeared that the defendants, who were dealers in fish, employed a truckman, 
for a certain sum each Friday, to deliver fish to their customers ; and he, in 
delivering the same, selected his own route and consulted his own convenience. 
The truckman, being sick, told his servant to get help, if necessary ; and ac- 
cordingly the latter procured the defendants’ servant, with their assent, to 
drive one team and deliver the fish ; and he, while doing so, drove against the 
plaintiff, and thereby caused the injury complained of. Held, that on these 
facts the action could not be maintained. Wood v. Cobb, 58. 


4 


MILL. 


. If a bill in equity against mill-owners, who have a right by grant to raise the 
water by means of their dam to a certain height, alleges that the defendants 


_ 


po 


INDEX. 619 


threaten to raise the water “by means of flash-boards placed on said dam 
from twelve to fourteen inches above the height of the dam and above the 
height specified in the conveyance aforesaid,” and prays for an injunction 
against “ raising or maintaining the water of said stream, by means of flash- 
boards or otherwise, above the height mentioned in the deed aforesaid and the 
height of the permanent dam,” relief may be granted by ordering the removal 
of flash-boards which were on the permanent dam at the time of the filing of 
the bill, and enjoining the defendants against their future use. Knapp v. 
Douglas Axe Co. 1. 


. The acceptance of a mere grant to the owner of a mill privilege, of the right 


to flow land above to a certain extent, which is defined in the deed, without 
any words binding the grantee, to confine himself to that limit, will not de- 
prive him of his right under the mill acts to flow the land beyond; and build- 
ing a dam which does not exhaust the privilege conveyed by such grant will 
not prevent the grantee from subsequently, within twenty years, availing him- 
self of the residue thereof. Jb. 


. A grant to the owner of a lower mill privilege of the right to flow land above, 


by means of a dam, to any extent to which he may raise the water ‘ without 
interfering with the present legal rights ” of owners of an upper mill upon the 
same stream, gives the right to flow only so far as could, at the time of the 


grant, be done without impeding in any degree the works of the upper mill. 
Ib. 


. The owner of land bordering upon a stream may lawfully dig a canal upon 


his own land which will prevent it from being flowed by the erection or rais- 
ing of a dam below, if he does not thereby divert the water from its natural 
course ; and the fact that the owner below has already begun to build or raise 
his dam is immaterial. Storm v. Manchaug Co. 10. 


See PRACTICE, 7. 


MONEY HAD AND RECEIVED. 


See SALE, 2. 


MORTGAGE. 


If the plaintiff in a bill in equity to redeem land from a mortgage claims the 
right to redeem by virtue of holding an estate of homestead in the premises, 
and the bill alleges that the premises were a part of the homestead farm of 
the plaintiff, though separated by land of other persons from that portion of 
the farm upon which his dwelling-house and barn were situated, and that he 
acquired an estate of homestead in the premises, no demurrer lies on the 
ground that the bill shows that the plaintiff is not entitled to any estate of 
homestead. Davis v. Wetherell, 60. 


. A woman having an inchoate right of dower may have a bill in equity to 


redeem land from a mortgage in which she has joined with her husband to 
release dower. Jb. 


See Drxp, 2, 3; ExrcuTIon, 5; TRUSTEE PROCESS. 
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NEGLIGENCE. 
See MASTER AND SERVANT. 


NUISANCE. 


1. In an action to recover damages to an inn, from a nuisance, by carrying on 


2. 
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works and operating machinery in the neighborhood, which shook the build- 
ing and prevented guests from sleeping, evidence is incompetent on the part 
of the plaintiff to show that frequently guests, on leaving the inn at night and 
seeking other lodgings, declared that they did so because they were prevented 
from sleeping by the jar. And evidence is incompetent on the part of the 
defendants to show that, in the opinion of witnesses who were familiar with 
the locality, and who had bought, sold and let real estate in the vicinity, the 
effect of the stopping of the defendants’ works would be to diminish materially 
the value of the plaintiff’s premises for occupation, although the plaintiff has in- 
troduced evidence to show that operating the defendants’ works has diminished 
the rentable value of his premises. Wesson v. Washhurn Iron Co. 95. 

An action may be maintained to recover damages for a nuisance to a dwell- 
ing-house, caused by carrying on works and operating machinery in the vicin- 
ity, which fill the air with smoke and cinders, and render it offensive or 
injurious to health, and shake the building so as to injure it and render its oc- 
cupation uncomfortable, although all persons owning estates in the vicinity 
have sustained similar injuries from the same cause. It is only when the nui- 
sance complained of is an invasion of some common or public right that the 
remedy is confined to a public prosecution. Jb. 


See Sprriruous Liquors, 8; WaAy, 4. 


OFFICER. 


See ExEcuTION, 3,5; SHERIFF. 


PARISH. 


If the records of a society which owns a meeting-honse, when taken as a 
whole, indicate that the members have regarded themselves as a corporate 
body of proprietors thereof, rather than as a religious society, the society will 
be deemed to be a corporation of the former character; and, as such, a meet- 
ing called in any manner prescribed by its own by-laws is legal. Cogswell v. 
Bullock, 90. 

This court will not decree the dissolution of a religious corporation, and the 
distribution of its property among its members, against the protest of a mi- 
nority, if it holds real estate and funds given in trust for building a church for 
the public worship of God; especially upon proof simply that the society is in 
an unprosperous condition, and that it will be inexpedient to continue to oc- 
cupy the present church edifice as a place of public worship. Jn re New South 
Meeting-House, 497. 


. In 1715, land was granted by the town of Boston for the erection thereon 


“of an edifice for a meeting-house for the public worship of God,” to be held 
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by the grantees and “their associates and successors for the use aforesaid for- 
ever.” Funds were contributed by individuals, who did not become members 
of the society or proprietors of pews, but who were induced to subscribe from 
a desire ‘‘to forward so good a work.” The meeting-house was accordingly 
built, and the proprietors were recognized as a religious corporation by a stat- 
ute passed in 1803. Held, 1, that this court have no power, by statute or other- 
wise, to decree a dissolution of such corporation, and authorize a sale of its 
property and a distribution of the avails thereof among its members, against 
the protest of a minority of the members; 2, that, if this court had such 
power, it would not be reasonable to exercise it simply on proof that the 
society is in an unprosperous condition, and that it will be inexpedient to con- 
tinue to occupy the present church edifice as a place of public worship. — Ib. 


PARTNERSHIP. 


The interest of a deceased partner in the real estate of his firm, purchased with 
partnership funds, and held and used for partnership purposes, and not re- 
quired for the payment of partnership debts or the adjustment of balances 
between the partners, is to be treated as realty, in the settlement of his estate. 
Wilcox v. Wilcox, 252. 


See ARBITRAMENT AND AWARD, 4; Promissory NOoTEs, 3. 


PAUPER. 


A married woman does not acquire a settlement in a town by her husband’s 
living on an estate of freehold therein three years successively, if during any 
portion of that time the town where they formerly lived supported her as a 
pauper in a lunatic hospital out of the Commonwealth. Inhabitants of Oak- 
ham v. Inhabitants of Warwick, 88. 


PAYMENT. 
See EvimpENCE, 16; Promissory Norte, 1. 


PERSONAL PROPERTY. - 


A building without underpinning, but standing on wooden blocks, if put upon 
land of another with his consent, though without any agreement for its re- 
moval or for the purchase of the land, is personal property, and may be sold 
as such; and the owner of the land has no lien thereon for ground rent, and, 
if he forbids the removal thereof by the purchaser, he is liable for the conver- 
sion. Hinckley v. Baxter, 139. 


See SALE, 1. 


PLEADING. 


Although the declaration in an action of contract does not in terms allege that the 
agreement therein set forth was in writing, yet if a copy of a written agree- 
ment is annexed to the declaration, and the defendant in his answer denies 


a 
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“that he ever signed a paper as alleged by the plaintiff, and if he did ever 
sign such a paper it was without consideration,” the written agreement is 
thereby put in issue, and the declaration may be supported by proof thereof. 
Vinal v. Richardson, 521. 


See ARBITRAMENT AND AWARD, 1; PRACTICE, 3, 4. 


POLICE COURT. 


Under Gen. Sts. c. 116, § 14, police courts have concurrent jurisdiction with the 
superior court of larcenies from the person, of property not alleged to excged 
the value of fifty dollars. Lewis v. Robbins, 552. 


POOR DEBTORS. 


Under Gen. Sts. c. 124, § 13, one who is arrested on an execution in favor of a 
plaintiff who does not reside in the county where the arrest is made, and has 
no agent or attorney who lives in the county or has his usual place of busi- 
ness therein, may give notice of his intention to take the oath for the relief 
of poor debtors to the plaintiff personally or to his agent or attorney. Way v. 
Carlisle, 398. 


PRACTICE. 


1 If a bill of exceptions does not assume to give all the evidence which was in- 
troduced at the trial, but mentions the omission of any evidence upon a certain 
point, and states that upon this evidence the defendant asked for a ruling that 
the action could not be maintained, which was refused, and a verdict was re- 
turned for the plaintiff, the only question open in this court, on the excep- 
tions, is whether evidence upon the point referred to was essential to the 
maintenance of the action. Alexander v. Carew, 70. 

2. It is the duty of an excepting party to show on his bill of exceptions that the 
questions relied on were raised at the trial, and that they were material. 
Burke v. Savage, 408. 

8. Under Gen. Sts. c. 129, § 72, the facts set forth in the answer, in an action, 
cannot be used as evidence against the defendant therein, on the trial of the 
action. Brooks v. Whitney, 72. 

4. Statements contained in the answer filed in a cause cannot be used as evi- 
dence against the defendant on the trial of the same cause, or commented on 
by the plaintiff’s counsel in argument tothe jury. Walcott v. Kimball, 460. 

5. The magistrate’s record of an action of tort before him set forth that the de- 
fendant was defaulted; ‘and afterwards, by agreement of parties, it was 
arranged that the damages should be determined by the said justice” ona 
specified day, ‘‘ for which purpose the case stood open and was continued to 
that day. And now,” on the day specified, ‘the defendants, by themselves 
and their attorney, deny the plaintiff’s right to recover any damages in said 
action. Whereupon the said parties were fully heard and understood by me, 
the said justice, and it appears to me, the said justice, that the plaintiff has a 
right to maintain” the action. Damages were accordingly assessed, and judg- 
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ment rendered therefor, in favor of the plaintiff; and the defendant appealed. 
Held, that in the appellate court the defendant had a right to answer upon 
the merits, and deny his liability to the action. Jaha v. Belleg, 78. 

6. If an action is brought against several defendants on several promissory notes, 
and the jury find a verdict against all of the defendants on some of the notes, and 
against only one of the defendants upon one of the notes, separate judgments 
according to the finding of the jury cannot be entered, but the plaintiff may 
elect whether he will take judgment against all of the defendants for the 
amount of the notes on which they have been found jointly liable, or against 
only one of the defendants for the amount of the note on which he alone has 
been found liable ; and he may amend his declaration accordingly, upon pay- 
ing costs on those counts of his declaration which he elects to strike out. 
Leonard v. Robbins, 217. 

7., After an issue has been decided in favor of the complainant, on a complaint 
for flowing land, and a warrant for a jury has been ordered to be issued, it is 
too late to file a supplemental answer, setting forth that the damages have 
been ascertained by arbitration but a writ of audita querela is a proper rem- 
edy, if the complainant undertakes thereafter unjustly to prosecute his com- 
plaint. Marshall v. Merritt, 274. | 

8. If an order of the superior court allowing a supplemental answer to be filed 
on terms is excepted to, and no final disposition is made of the case, the ex- 
ceptions will be dismissed. Jb. 

9. A party to a suit who is interrogated, under Gen. Sts. c. 129, §§ 46-57, may 
introduce into his answer any matter relevant to the issue raised by the plead- 
ings, and to which the interrogatory relates; and he is not confined to matters 
relevant to the issue raised by the interrogatory. Baxter v. Massasoit Ins. 
Co. 320. 

10. This court will not revise the finding of the superior court on a question of 
fact, in a case where trial by jury was waived. Crocker v, Foley, 376. 

11. An appeal lies to this court from the judgment of the superior court upon an 
agreed statement of facts, in which no inference of fact is left to be drawn by 
the court. Commonwealth v. Cutter, 393. 

12. If a jury in a libel for divorce for adultery have returned into court without 
agreeing on a verdict, after deliberating for two hours, the refusal of the judge 
to instruct them that if they should return into court a second time without 
having agreed on a verdict they could not be sent out again without their own 
consent unless they should request some further explanation of the law, fur- 
nishes no ground of exception. Foote v. Foote, 411. 

13. Requiring a witness to produce a memorandum which is not in court, and 
which he has not been summoned to produce, is a matter within the discretion 
of the presiding judge. Commonwealth v. Lannan, 564. 

14, A witness on his cross-examination testified that during the trial he had con- 
sulted a memorandum book in his possession to refresh his memory as to cer- 
tain dates, which otherwise he would have been unable to state correctly, and 
that there were entries in it not relating to this case, which he did not wish to 
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have seen. Held, that the refusal of the judge to require the witness to submit 
to the inspection of the counsel and the jury those portions of the book not re- 
lating to the cause on trial, was not the subject of exception. Commonwealth 
v. Haley, 587. 

15. When competent counsel retained in a cause were present in court prepared 
to argue it, the court declined to hear other counsel, not retained in the cause 
before the court, or in any other cause in which similar questions would arise ; 
but who expected to have a similar cause thereafter. Nauer v. Thomas, 
572. 

See Equiry, 1; RECOGNIZANCE, 1; WITNESS, 3. 


PRINCIPAL AND AGENT. 


1. In unforeseen circumstances of necessity or great urgency, a factor has an 
implied authority to act for his principal, irrespective of his instructions or the 
ordinary usages of trade, in adjusting contracts and claims and disposing of 
property ; and a factor who has so acted, in good faith and with a sound dis- 
cretion, under the circumstances as they then appeared, will not be liable for 
the consequences, although it turns out that his course was disadvantageous to 
his principal. Greenleaf v. Moody, 363. 

2. The owner of hay in Maine consigned it to New Orleans to be sold, during 
the rebellion. The military authorities of the United States bought a portion, 
agreeing to pay for it in cash, and seized the remainder; and afterwards re- 
fused to pay for any of it except in government certificates of indebtedness, 
bearing interest, to be taken at par. ‘The consignees, acting in good faith and 
according to their best judgment and the usual custom of factors at New Or- 
leans at that time, but without notice to the owner, accepted these certificates 
of indebtedness, and shortly afterwards sold the same at ninety-three cents on 
the dollar, which was then their market value there. The owner was ignorant 
of this custom. Held, that the factors were not liable to the owner for the 
discount of seven per cent. made in selling the certificates of indebtedness. 
Ib. 


PRINCIPAL AND SURETY. 


1. An agreement by a creditor to give time to his principal debtor, in a contract 
for the payment of money, need not be made in express language, in order to 
discharge a surety. It is sufficient if a mutual understanding and intention to 
that effect are proved. Brooks v. Whitney, 72. 

2. In an action against a surety upon an acceptance, there was evidence tend- 
ing to show that before the maturity thereof the holders promised the princi- 
pal acceptor that if he would send them another draft, with a certain person’s 
name upon it, they would let the acceptance run along; and that such a draft, 
payable in sixty days, was accordingly sent, and was accepted by the holders, 
who thereupon did not press for payment of the original acceptance until after 
the expiration of the sixty days. Held, that from this evidence the jury would 
be authorized to find that the holders of the original acceptance agreed to give 
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sixty days’ time to the principal acceptor thereof, and that the surety was 
thereby discharged. 0. 


PROBATE COURT. 
See APPEAL. 


PROMISSORY NOTES. 


1. There is no conclusive presumption that a note and mortgage taken for the 
amount found due upon a computation of the amounts of former notes secured 
by mortgages, as well as of mutual claims unsecured by mortgage, were ac- 
cepted in payment and discharge of such former notes and mortgages; but if 
there is any evidence tending to show that they were so accepted, the ques 
tion should be submitted to the jury. Taft v. Boyd, 84. 

2. One who has bought for his own use and by an absolute purchase a promis 
sory note, under such assurances of its validity from the maker as to estop hir 
from denying it afterwards, may recover from him the full amount of the note, 
although it was bought at a discount and was invalid in the hands of the 
payee. Tobey v. Chipman, 123. 

3, An indebtedness from one partner to his firm, which upon a settlement of the 
partnership affairs is assigned to another partner, is a good consideration for a 
promissory note from the former to the latter; and it is immaterial that such 
indebtedness was included under the head of “ bills receivable,” and that the 
other partners did not know who the debtor was. Leonard v. Robbins, 217, 

4. No action can be maintained against a surety upon a promissory note given 
in part for the price of cider sold within this commonwealth for a beverage, 
although such surety received from the principal a full indemnity for signing 
the note. Nourse v. Pope, 87. 


See PRACTICE, 6. 


RAILROAD. 


1. If a railroad company is authorized to build its railroad in three sections and, 
after the completion of the first section, subscriptions are obtained for the sec- 
ond and third sections together, the same may be collected, although it does 
not appear whether they are to be expended upon only one of the sections, or, 
if divided, how much is to be applied to each section. Agricultural Branch 
Railroad Co. v. Winchester, 29. 

2. Subscriptions to the capital stock of a railroad company may be collected, 
although the construction of the road has been commenced before twenty per 
cent. of each share subscribed has been paid in, contrary to the provisions of 
the charter. Jb. , 

8. If a statute, fixing the amount of the capital stock of a railroad company, is 
amended by another statute providing that the capital required to build the 
railroad shall be-a less sum, taking subscriptions to an amount larger than the 
capital allowed by the last statute, but less than the capital fixed by the first 
statute, will not render the subscriptions invalid. Jb. 

. 4, If, by the terms of subscription to the capital stock of a railroad company, it 
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is recommended that interest be paid to stockholders on payments for stock, a 
subscriber cannot resist payment of his subscription on the ground that such 
interest has been paid. Jb. 

5. Subscriptions to the capital stock of a railroad company will not be defeated 
by a subsequent amendment of the charter extending the time for the com- 
pletion of the road. Ib. 

J. Under special statutes of this commonwealth, showing by reasonable implica- 
tion an intention on the part of the legislature to authorize such a conveyance, 
a mortgage executed in 1852 by the Grand Junction Railroad and Depot 
Company to the Eastern Railroad Company, of a portion of the railroad and 
franchise of the former corporation, to secure bonds to be issued by it and 
guaranteed by the latter corporation, was held to be valid. Hast Boston 
Freight Railroad Co. v. Eastern Railroad Co. 422. 

7. If a flagman employed by a railroad corporation is an habitual drunkard, and 
is usually intrusted with the management of a switch, and these facts are 
known or, by the use of due care, would’be known by the officers of the cor- 
poration, and he through intoxication fails properly to adjust a switch, whereby 
an accident happens to a person employed by the corporation to repair its 
cars, the corporation will be responsible in damages; although due care was 
used in the original selection of the flagman, and a proper local agent is em- 
ployed with authority to hire and superintend such servants as may be neces- 
sary, and by the rules of the company ‘it is the duty of another person to 
manage the switch. Gilman v. Eastern Railroad Co. 433. 

8. If a person employed by a railroad corporation at the time of an accident 
alleged to have been caused by his negligence was an habitual drunkard, evi- 
dence that he was generally reputed to be so in the place where he lived is 
competent, for the purpose of showing that his intemperate habits ought to 
have been known to the officers of the corporation. Jb. 


See INSOLVENT CORPORATION. 


RECOGNIZANCE. 


1. In an action upon a recognizance, the record is not conclusive to show that it 
was duly taken if the parties agree to a statement of facts by which it appears 
that it was not duly taken. Commonwealth v. Greene, 251. 

2. If one under indictment for crime has been defaulted in the superior court 
upon a recognizance taken in the police court, when he was held to answer 
for the same offence, and has been arrested and brought into court on a war- 
rant, and in compliance with the order of court has entered into a new recog- 
nizance, upon which he afterwards makes default, it will be presumed, in the 
trial of an action brought thereon, although the fact does not appear of record, 
that the court found, before ordering it, the existence of some reasonable ex- 
cuse for the first default. ‘Commonwealth v. Sholes, 396. 


SALE. 


4. Buildings which are sold without the land on which they stand, with the in- 
tention of all parties to sever them from the land, pass to the purchaser, with a 
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right to remove them as personal property within a reasonable time. Shaw 
v. Carbrey, 462. 

2. The owner of land on which three wooden buildings stood authorized his 
agent to sell them, to be removed before a certain day and not put up again 
‘in the same town. The agent thereupon sold the same to A., giving a common 
bill of parcels thereof, and informed the owner of the sale, to which he did not 
object, though not of the giving of the bill of parcels, and paid him the money. 
Before the day fixed for their removal, A. sold the buildings to B., giving him 
a common bill of parcels thereof, and informing him who was the owner of the 
land, and that the buildings must be removed as soon as possible, to which B. 
replied that he would see the owner and arrange it with him. The buildings 
not being removed, the owner, after another notice to A. which was sent by 
him to B., sold them to C., who removed them. Held, that B. could not re- 
cover back the money paid by him to A. for the buildings. Jb. 


See AcTION;.PERSONAL PROPERTY. 


SCHOOL DISTRICT. 


A town passed a vote to abolish the school district system, and also at the same 
meeting voted “to continue the same, with the sanction of the school commit- 
tee,” until a certain day. Before that day, the town, at a new meeting and 
under an appropriate article in the warrant, voted to “ reconsider” the vote 
abolishing the school districts, and not to abolish them. It did not appear 
that, under the former vote, and prior to the latter, any actual change had 
taken place in the management and control of the school-houses and property- 
Held, that the latter vote was effectual to rescind the former and to continue 
the school district system; and that a by-law of the town prescribing condi 
tions on which’a motion for a “ reconsideration” of a vote might be made was 
not applicable to the present case, the subject having been brought before the 
town at a new meeting and by virtue of a proper article in the warrant. 
Morse v. Dwight, 163. 


SEAL. 


See ARBITRAMENT AND AWARD, 2. 


SEARCH-W ARRANT. 
See Sprrituous Liquors, 1, 2, 7. 


SENTENCE. 


A statute imposing, for an offence, the penalty of a fine of not less than two 
hundred nor more than one thousand dollars, or imprisonment not exceeding 
one year, is repealed by the enactment of a subsequent statute, which con- 
tains no saving clause as to offences already committed, and imposes for the 
like offence the penalty of a fine of not less than fifty nor more than one hun- 
dred dollars, and imprisonment not less than three nor more than twelve 
months, unless the offender shall prove to the satisfaction of the court that he 
has not before been convicted of a similar offence, in which case he may, in 
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the discretion of the court, be sentenced te be pruished by imprisonment 
without fine, or by fine without imprisoument And aiter the enactment of 
such subsequent statute, one who cummitied cht offvace before its enactment 
cannot be punished, even “yy being sentenced t. pay the minimum fine fixed 
thereby. Commonwealth v McDorough, 581. 


: SEWER. 
See Way, 1. 


SHERIFF. 


An officer who has attached property on a writ may employ the defendant’s wife 


as the keeper thereof, and the attachment will not thereby be dissolved Far- 
ringlon v. Edgerley, 453. 
See ATTACHMENT. 


SHIP. 
See Contract, 2. 


SLANDER. 


1. If one who has lost goods by theft goes to the house of the person whom he 


suspects to have stolen thew, and there, in reply to questions put as to the 
object of his visit, accuses tuau person of the theft and states the grounds,of 
his accusation, the communscation is privileged, if made in good faith, with the 
belief that it is true, and without express malice, although made in the pres- 
ence of others, and althougn it may have been intemperate and excessive from 
excitement. Brow v. Huthaway, 239. 


2. It is a question for the court to decide, in the first instance, whether words 


a 


alleged to have been slanderous were privileged by the occasion, assuming 
them to have been spoken in good faith, without malice, and in the belief that 
they were true; and it so privileged, then the plaintiff must show express 
malice in order to recover. And if there is evidence tending to show express 
malice, that question should be submitted to the jury. 1b. 


SMUGGLING. 
See JURISDICTION. 


SOLDIER. 
See AssumpsiT, 1; Town. 


SPIRITUOUS LIQUORS. 


- A complaint for a search-warrant to search a dwelling-house for intoxicating 


liquors illegally kept therein may be supported, although the oath of one of 
the complainants, required by Gen. Sts. c. 86, § 43, is in the alternative, in 
this form: that intoxicating liquor ‘‘has been sold in the house above men- 
tioned by the occupant of said house, or with the consent and permission of 
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the occupant of said house, contrary to law, within one month,” the oath being 
in other respects sufficient. Commonwealth v. Intoxicating Liquors, 52: 

2. A search-warrant issued upon such a complaint is not invalid, although the 
oath alleged to be contained in the complaint is recited with an additional al- 
ternative averment, thus: that such liquors “ have been illegally sold in said 
house within one month last past by the occupant thereof, or with the permis- 
sion and consent of the occupant thereof, or have been taken from said house 
for the purpose of being sold, contrary to law, within one month.” 0. 

3. Such complaint may describe the liquors to be seized as ‘a certain quantity 
of whiskey, being about and not exceeding fifty gallons,” with a like descrip- 
tion of other kinds of intoxicating liquors; and this description will be sufh- 
cient, although the quantity of whiskey actually found and seized is only two 
gallons, and although some of the kinds described are not found at all. 0, 

4. If intoxicating liquors have been seized under Gen. Sts. c. 86, the value of 
which, in the opinion of the justice before whom the warrant is returnable, 
exceeds twenty dollars, the notice to the keeper and claimants, required by 
§ 54, is properly made returnable to the superior court for criminal business, 
if there are separate terms for civil and criminal business. Commonwealth v. 
Intoxicating Liquors, 561. 

5. The opinion of the justice as to the value of intoxicating liquors which have 
been seized under Gen. Sts. c. 86, on a search warrant returnable before him, 
sufficiently appears of record if it is stated in the notice to the keeper and 
claimants, which is required by the provisions of that chapter. Ib. 

6. A claimant who has appeared and been admitted to prosecute his claim to 
such liquors cannot object, after a verdict of forfeiture, to defects in the ser- 
vice of the notice to him. 0. 

. If a search-warrant for intoxicating liquors describes the liquors simply by 
naming the kinds and quantities, liquors of the kinds and not exceeding the 
quantities named may be seized. 0. 

8 The Gen. Sts. c. 87, § 7, imposing a punishment for keeping or maintaining a 
building used for the illegal keeping or sale of intoxicating liquors, being re- 
pealed by St. 1866, c. 280, no punishment can be imposed, either under Gen. 
Sts. c. 174, § 1, or by common law, for keeping or maintaining such building 
prior to the passage of Sz. 1866, c. 280, although the Gen. Sts. c. 87, § 6, de- 
clares all buildings so used to be common nuisances. Commonwealth v. Mc 
Donough, 581. 


a) 


See ExrcuTIOoN, 6; INDICTMENT, 9, 12; LorpD’s Day, 2; PRomMIssoRY 
Nores, 4. 


STAMP. 


1. An innocent omission to stamp a promissory note made after the passage of 
the U. S. St. of 1864, c. 173, though ante-dated to November 1862, will not 
‘render it inadmissible in evidence, if it is subsequently stamped in the pres- 
ence of the court. Tobey v. Chipman, 123. 

2. So an innocent omission to stamp an order for the payment of money, drawn 
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after the passage of the U. S. St. of 1865, c. 78, will not render it invalid or 
inadmissible in evidence. Note. Ib. 

3. An offer in writing, accepted by parol, requires no stamp. Crocker v 
Foley, 376. 


STATUTES CITED, EXPOUNDED, &c. 
EnGuisH STATUTES. _ 


8 Hen. VI. c. 9. Forcible Entry and Detainer 284 


PROVINCIAL STATUTES. 
4W. & M.c. 13, § 3. Common Lands 548 


13 Will. Ll. c. 71. Forcible Entry and Detainer 284 
8 Anne, ec. 38. Sewers 160 
12 Anne, c. 2. Common Lands 543 
—,c. 9. Mill 12 

13 Geo. I. ce. 2, 8. Flats 543 
8 Geo. II. c. 4. Flats 543 
26 Geo. II. c. 2. Flats 543 
28 Geo. II. c. 9. Religious Society 505 


CoLony ORDINANCES. 


1634. General Court 149 
1635. Grant 151 
1636. Grant 150 
1639. Record 151 
1641. Body of Liberties 541 
1647. Flats 147, 152, 155 


STATUTES OF THE UNITED STATES. 


1789, c. 20, § 25. Judiciary Act 574-578 
1797, c. 18. Remission of Penalties 305 
1799, c. 22, §§ 89, 91. Penalties for Smuggling 302-306 
1800, c. 6. Remission of Penalties 805 
1813, c. 2. Fishing Bounty 143 
—, c. 35, §§ 5-8. Fishing Bounty 143 
1510 Fe S90 Fishing Bounty 143 
1868, c. 76, § 10. Compromise of Claims 306 
1864, c. 173, §§ 151, 158, 163. Stamp 126-8, 380 
1865, c. 78. Stamp 126, 127 n. 
1866, c. 184. Stamp 127 
STATUTES OF THE COMMONWEALTH. 
1784, c. 8. Forcible Entry and 1795, c. 71. Shell-fish 548-545 
Detainer 284 —,c.74§1. Mill 12 


1798, c. 10. Clams 5438 1798, c. 14, § 2. Shell-fish 545 
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1799, c. 19,§ 2. Shell-fish 545 
1803, c. 56. New South Meet- 
ing-House 505 
1811, c. 78,§ 2. Gay Head In- 
dians 135 
1833, c. 148, § 3. Lottery 536, 537 
1834, c. 189. Practice 219 
1838, c. 118. Shell-fish 544 
,¢c. 145. Widow 122 
1840, ¢. 80. Passenger Carriers 590 
1841, c. 18. Mill ; 15 
,c. 64. Clams 544 
1842, c.15. Widow 122 
1844, c. 107. Levy 260 
cc gor. Clams 544 
1846, c. 212. Chelsea Branch 
Railroad 423-426 
1847, c. 30. Chelsea Branch 
Railroad 423-426 
—,c. 182. Eastern Railroad 424- 
428 
—,c. 257. Grand Junction 


Railroad and Depot Co. 423 
1848, c. 264. Grand Junction 
Railroad and Depot Co. 423-426 


1849, c. 93. Telegraph ~ 231 
—,c. 201. Eastern Railroad 425, 

426 
1851, c. 233, § 104. Interroga- 

tories 324 
—, c. 255. Practice 219 
—, c. 327. Insolvent Corp’n 105 
1852, c. 55. Corporation 504 
,c. 178, §§ 5, 6. Agricultu- 


ral Branch Railroad 32 

—, c. 306. Eastern and Grand 
Junction Railroads 424, 425 
——, c. 812,§ 42. Quo Warranto 508 
, § 67. Interrogatories 324 
,§ 75. Evidence 461 
, ¢. 822. Liquor 451 
1853, c. 353, §11. Street Railway 108 
—, c. 414, § 3. Limitations 590,591 
1854, c. 286. Railroad Bonds 428 
—,c. 400. Liquor 452 


oo 


1861, c. 15, $11. 


1854, c. 428. Widow 279 


, ¢. 434, § 13. Street Railway 108 
1855, c. 215,§ 15. Liquor 559 
——,c. 238. Homestead 61 


, ¢. 336, § 13. Street Railway 108 


,c. 444, § 4. Poor Debtors 399 
,c. 448. Jurisdiction 553 
,¢.470. Liquor 452 
1857, c. 141. Poor Debtors 399 
,¢. 157.. Jurisdiction 553 
—,c. 240. Street Railway 107 
, ¢. 276. Corporation 457 
1858, c. 29,§ 5. Street Railway 108 
1859, c. 1438. Probate Practice 210 


,c. 144,§ 13. Street Railway 108 
—, c. 196,§ 49. Rule of Court 209 
———-—, § 53. Practice 209 
——, c. 202, §14. Street Railway 108 
, c. 237, §§ 2, 4, 6. Equity 
Practice 209 
1860, c. 19, § 13. Street Railway 107 
-——,c. 35, § 14. Street Railway 107 
,¢.42. Agricultural Branch 
Railroad 32 
Street Railway 108 
——, c. 48, § 12. Street Railway 108 
——, c. 63, § 13. Street Railway 107 
, ¢. 89, § 14. Street Railway 107° 
,c. 90,§ 16. Street Railway 107 
,¢c. 120. Street Railway 107 
—, c. 135, § 15. Street Railway 107 
—,c. 147, § 11. Street Railway 107 
——,, c. 148, §§ 2,14. Worcester 
Horse Railroad 107 
1862, c. 135,§ 3. Railroad 107 
,¢. 169,§ 1. Recognizance 397 
, c. 184, §§ 4. Gay Head In- 
dians 134, 135 
Corporation 456 


——, c. 218, § 10. 


1863, c. 100. Street Railway 107 
—, c. 143. Lord’s Day 559 
, c. 224. Railroad 107 
, ec. 254,$1. Soldier 395 
1864, c. 167. Railroad 107 
—,c. 208. Tax 393 
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1864, c. 229, §§ 35, 36, 38. Street 1865, c. 269. Penalties 582, 588 
Railway 107, 591 ,c. 277. Negro 247 
——, c. 250, §§ 2, 3. Criminal 1866, c. 113. Street Railway 108 
Practice 551, 556, 558, 562 ,¢. 235,§ 1. Vagabonds 551 


1865, c. 152. Soldier 93-95 
——,c. 207. Witness 245 
—, § 2. Witness 409 


——, c. 252. Places of Amusement 248 
——, c. 280, §§ 3,4. Sentence 582, 
; 583 


REVISED STATUTES. 


c. 20, §§ 1, 26-29, 35. Parish 91, 92 c. 59, §§ 10,11. Joint Tenancy 215 
ce. 88, § 29. Corporation 456 ce. 85,§ 13. Appeal 80 
c. 44. Corporation 456 c. 100, §$ 6, 7. Practice 219 
c.45,§1. Pauper 89 ,§ 18. Evidence 461 
c. 55, §§ 18, 15, 16. Shell-fish 544,545 =. 116, § 1. Mill 13 
e.59,§ 2. Married Woman 216 c. 120, § 21. Limitations 590 
GENERAL STATUTES. 

e.11,§ 5. Taxes 507 c. 90, § 2. Dower 61 
—,§12. Taxes 269 c. 92, §§ 6, 7, 8. Will 40, 41 
—,§53. Taxes 272 c. 94,§ 9. Probate Court 210 
c.12,§19. Taxes 272 c. 96,§ 5. Widow 121, 122 
e. 15, §§ 3, 30. Auditor 593-594 c. 97, §§ 5,16. Limitations 222, 224 
c. 28,§ 6. Board of Health 548 c. 101, §§ 22,39. Executors and 

ce. 30, §§ 1, 20-23, 31, 35, 36, 39, Administrators 110, 112, 113 


45. Religious Society 92, 507, 
} 510, 516 
. 50,§ 10. Auctioneer 452 
. 53, § 10. Promissory Note 125 
. 60, §§ 24, 31. Corporation 455, 456 
. 61, §§ 8, 9, 10, 11. Corpora- 
tion 455, 456 
c. 68, §$ 93, 132-187, 139-145. 
Railroad 107 
—,§99. Limitations 590, 591 
c. 64, §§ 10,13. Telegraph 230, 231 
c. 68, §§ 17, 835-39, 41. Corpora- 
tion 33, 456, 504, 511-516 
72. Bastard 473 
. 83, §§ 18,15,19. Shell-fish 541-545 
. 84, §§ 1, 9. Lord’s Day 559 
. 86, § 28. Liquor 87, 450, 453 
—, §§ 42-63. Liquor 54-58, 88, 
562, 568 
c. 87, §§ 6, 7. Nuisance 582-585 
ec. 88, § 69. Billiard Table 248 


LO AS 


a“avp“S 


e. 103, §§ 1-48. Execution 260, 262- 


264 
c.105,§5. St.of Frauds 300, 357 
c. 108. Married Woman 45, 46, 65, 
184, 454 
c. 118, §§ 8, 10, 14, 21, 26. Prac- 
tice 209 
¢.114,§10. Appeal 395 
c.116,§ 14. Police Court 553 
c.117,§14. Practice 209 
c. 118, $$ 25, 26, 35, 44, 76. In- 


solvent Debtor 264, 295-298 
—-,§ 91. Fraudulent Con- 
veyance 180 
Railroad Corp’n 105 
ce. 120, § 25. Appeal 80 
c. 121, § 50. Costs 277 
c. 123, §§ 32,45, 67-71. Attach- 
ment 66, 264, 449 
c. 124,§ 13. Poor Debtors 398 
c. 127, §§ 5,10. Ex’rs and Adm’rs 223 


c. 118, § 113. 
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c. 129,§ 4. Pleading 24, 220 c. 140, § 13. Mortgage 62 
,§ 51. Interrogatories 324 c.145,§ 4. Audita Querela 275 
,§ 72. Evidence 78,461,569  c.149,§1. Mill 13 
c. 131,§ 14. Witness 36 -,§12. Mill 275 
——.,, §§ 19, 59, 60. Deposition 38 c. 155, § 20. Limitations 590 
c. 133, § 2. Damages 80 c. 160, § 34. Passenger Carriers 590, 
»§$ 5,6. Judgment 220 591 
—., §§ 29, 34-40. Execution 449 c. 165, § 9. Indictment 558 
» §§ 50-54. Levy 263, 264 , § 28. Vagabonds 551 
c. 134,§ 3. Writ of Entry 349 c. 167, §§ 1-7. Lottery 534-538 
—-,§10. Writ of Entry 289 c. 168, § 2. Indictment 558 
—,§ 12. Pleading 287 c. 171, §§ 5,6. Juror’s Oaths 557 
e.137. Forcible Entry and De- ,§ 29. Arraignment 568 
tainer 284 c.174,§1. Sentence 583, 584 
—-, §$ 3, 5. Forcible Entry c. 175, § 17. Coroner 468 
and Detainer 72,82 cc. 182. Repeal of Statutes 452 

TAX. 


1. If one who is properly assessed for certain real estate in a town is also assessed 
therein for certain other real estate alleged to lie within the limits thereof, but 
which in fact lies in an adjoining town, and pays the tax upon the last men- 
tioned land under protest, he cannot maintain an action against the town to 
recover back the same. His proper remedy was by application for an abate- 
ment of the tax. Salmond v. Inhabitants of Hanover, 119. 

2. Although taxes as originally assessed to the occupant of real estate are not 
invalid by reason of any error or irregularity in the assessment, so as to 
authorize a re-assessment under Gen. Sts. c. 11, § 53, yet if such re-assessment. 
is made, in compliance with the request of another person interested in the 
real estate, apportioning the tax according to the respective interests of the 
parties, that person cannot afterwards object to the new assessment upon 
the ground merely of a want of authority in the assessors to make it. 
Wilcox, 269. 

8. If taxes upon real estate have been assessed to the occupant thereof, and, by 
the request of one of the persons interested therein, the collector gets the as- 
sessors to apportion the same, so that he may know how much thereof belongs 
to his portion of the real estate, this will furnish a good consideration for an 
express promise by him to pay his proportion of the taxes to the collector ; and 
such promise is not within the statute of frauds; and the collector may main- 
tain an action thereon in his own name. bd. 

4. If a fund is bequeathed to trustees, in trust that they shall pay unto the testa- 
tor’s grandchildren so much of the net yearly income thereof as the trustees in 
their discretion shall deem necessary, suitable and proper for their good edu- 
cation and support, not to exceed in any one year a certain sum, and at the 
expiration of twenty years pay over to his heirs at law all the trust fund, with 
the dividends, interest and profits thereof, to be divided among them accord- 


Burr v. 
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ing to law, the whole fund is taxable, under Gen. Sts. c. 11, § 12, cl. 6, to the 
heirs at law, in the place of their residence, if within the state. Hathaway v. 
Fish, 267. 

5. A tax assessed upon a corporation, under St. 1864, c. 208, is valid, although 
the assessors of the city or town in which the corporation is established omitted 
to make returns to the treasurer of the Commonwealth, as required by that 
statute ; and although the tax commissioners made no attempt to ascertain the 
value of the corporation’s real estate and machinery situated out of the Com- 
monwealth, and made no deduction from the amount of the tax on account 
thereof, or on account of taxes paid by the corporation upon its real estate and 
machinery situated out of the Commonwealth, or upon shares owned by it in 
another corporation established here. Commonwealth v. New England Slate 
and Tile Co. 391. 

6. If a tax has been assessed upon a corporation, under that statute, and notice 
thereof given to the corporation, and the amount of the tax has been subse- 
quently reduced, it is not necessary to give formal notice of the reduction to 
the corporation, before proceeding to collect the tax. Jb. 


TELEGRAPH. 


1. In this commonwealth, telegraph companies may limit the measure of their 
liability to damages for errors in the transmission of messages, by reasonable 
rules and regulations, brought home to the knowledge of the parties inter- 
ested therein. Ellis v. American Telegraph Co. 226. 

2. If a message is received by a telegraph company for transmission from one 
point to another in this commonwealth, written upon a blank which contains, 
as a part of the terms and conditions upon which all messages are received by 
them for transmission, a statement that every important message should be re- 
peated, by being sent back from the station at which it is to be received to the 
station from which it is originally sent, for which repetition half the usual 
price will be charged, and that they will not be responsible for any error in the 
transmission of any unrepeated message beyond the amount paid for sending 
the same, unless a special agreement for insuring the same be made in writing, 
and if an error occurs in transmitting the same, and the same is not asked to 
be repeated, and the message as erroneously transmitted is written upon a 
blank containing the same terms and conditions above referred to, and in that 
form is delivered to the person to whom it is addressed, such person so receiv- 
ing the same cannot maintain an action against the company to recover greater 
damages than the amount paid for sending the same, without some further 
proof of carelessness or negligence on their part than that resulting simply 
from the error. Jb. 


TENANTS IN COMMON. 
See DEED, 4; Forciste Entry AND DETAINER. 


TOWN. 
1 A vote by a town, under the authority of St. 1865, c. 152, to cefund money 
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which has been contributed by individuals for the purpose of filling its quota 
of troops under a call of the president of the United States, does not consti- 
tute a debt on the part of the town towards an individual who has contributed 
money for that purpose, and will not render the town liable to be charged as 
trustees in a trustee process brought against such an individual, as principal 
defendant. Shepard v. Turner, 92. 

2. After the passage of St. 1865, c. 152, authorizing towns and cities to reim- 
burse money paid for recruiting purposes, a town-meeting was called by war- 
rant “to see if the town will raise money to reimburse individuals who have 
contributed money to fill quotas during the year eighteen hundred and sixty- 
four, in accordance with the act passed by the last legislature,” and a vote was 
passed that the town raise a certain sum “ to reimburse any and all persons 
who may have paid money for recruiting purposes for the town during the 
year 1864.” Held, that this vote, taken in connection with the warrant, au- 
thorized the reimbursement only of sums paid for the purpose of filling quotas 
or furnishing men under requisitions or calls made in 1864, and did not extend 
to the reimbursement of sums paid in 1864 for men who enlisted under requi- 
sitions or calls made before that year. Andrews v. Prouty, 93. 


See Way, 1, 2. © 
AWA BSS ge 


A testator, living in this commonwealth, devised his estate to trustees with direc- 
tions, upon the marriage of his daughter, ‘to invest for her benefit any sum 
of money not exceeding twenty thousand dollars, in such dwelling-house, land, 
furniture and household goods, as they may deem proper for her, and to hold 
the same in the names of said trustees during her life;” with a power of re- 
investment. In 1858, after the testator’s death, she married a citizen of North 
Carolina. In 1866 the trustees, not having acted upon the above direction, 
applied to this court for instructions as to their power and duty. Held, that 
they have authority, in their discretion, to invest the money in a dwelling- 
house, land, furniture and household goods in North Carolina, and to decide 
upon the proper apportionment of it among the different kinds of property 
named. Amory v. Green, 413. 


See EXECUTORS AND ADMINISTRATORS, 4, 5; GUARDIAN AND WarpD, 1. 


TRUSTEE PROCESS. 

If mortgaged personal property is attached, under Gen. Sts. c. 128, §$ 67-71, 
and the mortgagee summoned as trustee, and the officer subsequently de- 
livers up the property to the defendant in the writ, upon taking a receipt 
therefor, and the trustee is discharged, no action can be maintained upon the, 
receipt. Hayward v. George, 66. 


See Town, 1. 


TRUSTEES. 
1. If trustees appointed under a will to hold certain real and personal estate in 
trust, with directions to pay out of the income thereof certain annual sums, 
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and in certain contingencies to pay certain pecuniary legacies in gross, and 
with power to sell the whole or any part of the real estate, if such sale should 
become necessary or expedient for the purpose of raising any of the sums of 
money bequeathed, and to execute and deliver to the purchaser all such deeds 
as may be necessary to pass a good title, decide that a sale of a lot of land is 
expedient for the purposes mentioned, and their opinion is not so manifestly 
erroneous as to show negligence or bad faith, and a sale thereof is accordingly 
made honestly and fairly, to a bona fide purchaser, for a fair price, and the 
highest one that can be obtained, the sale will bé valid and the purchaser will 
take the land discharged of the trust, although the money was not actually 
and absolutely needed for the payment of the sums referred to. Penniman 
v. Sanderson, 193. 

Such sale may be deemed to be made under the power conferred by the will 
and in the exercise of the discretion vested in the trustees, if it is decided by 
them to be expedient, and a deed is executed by them and the purchase money 
received by them, although at the same time deeds are also executed to the 
purchaser by the cestuis que trust, with a view to insure a good title. Jb. 

If the trustees deem it expedient to sell the land for the purpose of raising 
the sums of money bequeathed, it is unimportant that another and stronger 
reason inducing them to make the sale is to increase the income of the trust 
estate. 0. 

UNDERTAKER. 


See BoAarp or HEALTH. 


USE AND OCCUPATION. 
See LANDLORD AND TENANT, 2. 


VAGRANTS. 
See IDLE AND DisoORDERLY PERSONS. 


WAY. 


. A town may make common sewers and drains under a highway, whether it 


owns the soil or not. City of Boston v. Richardson, 146. 


. A record of “staking out” a highway in Boston in 1683, furnishes no evi- 


dence that the town did, or did not, own the land under it. Jb. 


. An object in a highway, with which a traveller does not come in contact or 


collision, and which is not shown to be an actual incumbrance or obstruction 
in the way of travel, is not to be deemed a defect, for the sole reason that it 
is of a nature to cause a horse to take fright, in consequence of which he 
escapes from the control of his driver, and causes damage. Kingsbury v. In- 
habitants of Dedham, 186. 


. If two sticks of timber have long lain parallel to each other, slightly imbedded 


in the soil, within the limits of a highway, and projecting towards the trav- 
elled part thereof, the use of them by the owner of the adjacent land by 
placing posts on the portion of them nearest the fence is evidence, competent 
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to be submitted to the jury, of his maintaining them there, so as to render him 
liable to the town for a sum which they have been compelled to pay to a trav- 
eller upon the highway for an injury sustained by reason of coming in contact 
with the other ends of the sticks of timber. Inhabitants of Stoughton v. 
Porter, 191. 

5. The location of a railroad track near a highway will not make it the duty of 
the town to build a fence in order to prevent animals that may be frightened 
by the cars from escaping into the adjoining fields, although such occurrences 
may be probable; but the question of the necessity of a fence, in order to 
render a highway safe and convenient for travellers, is to be determined irre- 
spective of the consideration of the proximity of the railroad track. Adams 


v. Natick, 429. 
See BOUNDARY. 


WATERCOURSE. 


The owner of land, through which a natural stream of water passes, has no right 
to use the water for such purposes as will corrupt it, to the material injury 
of the riparian owners below. Merrifield v. Lombard, 16. 


WIDOW 


1. The right of a widow, who has waived the provisions made for her benefit in 
her husband’s will, to a distributive portion of her husband’s personal estate, 
under St. 1854, c. 428, is limited to ten thousand dollars at the time when the 
order for distribution is made. Sullings v. Richmond, 277. 

2. A decree of the judge of probate, allowing to a widow personal estate of her 
deceased husband to a certain amount, as necessaries, if not appealed from, 
establishes conclusively her right to select such items from the inventory as 
she may prefer, to that amount, and to demand the same from the executor ; 
and such right, if exercised by her in her lifetime, survives to her legal repre- 
sentatives; but if not so exercised, it does not survive. Drew v. Gordon, 120. 

3. A widow’s claim for an allowance may, after a demand and refusal, be en- 
forced by an action brought by her against the executor. Jb. 


See APPEAL, 2; DowEr. 


: WILL. 


1. Under Gen. Sts. c. 92, § 8, a nuncupative will, made in another state, which 
would not have been valid made here, but which might be proved and allowed 
according to. the laws of that state, may be proved, allowed and recorded in 
this commonwealth, and have the same effect as if it had been executed ac- 
cording to the laws of this commonwealth. Slocomb v. Slocomb, 38. : 

2. A testator by his will gave to his wife the income of all his real estate, while 
she should remain his widow and continue to provide a home for his children ; 
and directed that at her decease all that should remain should be equally di- 
vided among his children, with a proviso that his homestead should remain in 
the hands of his heirs, and be held by them as.a-home for his children so long 
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as any of them might require a home and place of refuge. The widow waived 
the provisions of the willin her behalf, and the homestead was set out to her 
for her dower, and all the rest of the testator’s real estate was sold for pay- 
ment of debts, and, after paying the debts, a certain sum remained in the 
executor’s hands. Held, that the children were entitled to a distribution of this 
sum among them. Pierce v. Smith, 42. 


. A testator by his will provided as follows: “I give and bequeath unto my 


beloved wife the improvement of my whole estate, so long as she remains my 
widow, for the maintenance of herself and my children which I now name, 
[naming eight sons and daughters, ] so long as my daughters remain single, and 
until my sons become twenty-one years of age. And in the event of my wife’s 
death or ceasing to be a widow, I further will and direct” the executors to 
expend the income of the estate for the support of said children, authorizing 
them to sell any real or personal estate for that purpose, if the income should 
prove insufficient; ‘‘ I also further will and direct that when my youngest 
child living shall have arrived at the age of twenty-one years my executors 
shall cause my estate to be equally divided between my children,” naming 
eleven children. By a subsequent clause, he gave to his executors full power 
to sell and dispose of the whole or any part of his estate, personal or real, in 
such manner and at such times as they might deem most for the interest of all 
concerned. Held, that the widow was entitled to the income of the whole 
property during her whole life, after the children all became of age as well as 
before, and that it was the duty of the executors to retain in their own hands 
securities for moneys and stocks, and pay her the income thereof. Jackson v. 
Jackson, 116. 


. A direction by a testator, in his will, to pay pecuniary legacies out of his per- 


sonal estate and from the proceeds thereof, will not exonerate the real estate 
from the payment thereof, if the personal estate proves insufficient. Wilcor 
v. Wilcox, 252. 


. A testator who in his lifetime had given to each of his children the sum of five 


thousand dollars, taking their promissory notes therefor, in which the husbands 
of such as were married women joined, made his will in which, after certain 
specific provisions, he directed the residue of his estate to be divided into six 
equal shares, corresponding with the number of his five children then living, and 
a granddaughter, the child of a deceased daughter of the testator, and gave to 
each of them one of said shares; the shares of a daughter of the testator and 
of the granddaughter to be in trust; “ provided, however, that all sums of 
money which shall previously have been advanced to my said children or their 
husbands, or for their benefit, and all notes taken therefor, or hereafter taken, 
shall first be deducted from the shares or portions of such child or children 
for whose use and benefit such advance or advancements shall have been 
made; and, of course, as my granddaughter stands in the place of her 
deceased mother, the note of five thousand dollars signed by her father and 
mother must be deducted from the share devised for her use.” The trustee 
of the share of the granddaughter was to keep it safely invested, and apply 
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the income for her benefit during life, and upon her death to distribute the 
principal among her issue then living, if any, or in default thereof, among the 
other children of the testator. ‘ And whereas, also, at the time of the inter- 
marriage of my much lamented daughter, now deceased, with A., I took their 
joint promissory note (she being then a minor) for the sum of five thousand 
dollars, it is my will that, in case their only child already before named as my 
granddaughter should die without issue, said note should be given up to him ; 
and I do accordingly, on the happening of such contingency, give and devise 
the same promissory note to the said A.” Held, that A. was entitled to have 
his said note given up to him to be cancelled. Bacon v. Gassett, 334. 


§. A testator by his will left a fund in trust, to pay the interest thereon, after 


the death of his widow, to his seven children respectively, during the life of 
each of them, in unequal proportions; and upon the death of any of his chil- 
dren the interest on his share to go to his issue, if any, or otherwise to the 
other children of the testator then living, and the issue of such as might have 
died ; such interest to be so paid until the decease of the last surviving child 
of the testator, and then the share of each child to go to the issue of such 
child, unless such child should have left wife or husband, in which case such 
wife or husband should take, until his or her marriage or death, such child’s 
interest in the same manner as such child had before received it, and then the 
share should go to the issue of such child. Held, that this disposition was not 
void as being too remote, and tending to create a perpetuity, but that, upon 
the death of the last surviving child of the testator, the interest of the issue of 
each child would vest at once, although a husband or wife might survive. 
Otis v. McLellan, 339. 


7 This construction is not varied by a subsequent provision in the will that if 


any child of the testator should die leaving no issue, but leaving a wife or hus- 
band surviving, the interest of such child’s share should be paid to such sur- 
viving wife or husband, while she or he should remain unmarried; but that 
this should not prevent the partial distribution provided for on the death of the 
last surviving child. Ib. 

See Writ oF Entry, 1; Trust. 


WITNESS. 


1. In an action of tort for a malicigus prosecution, the defendant’s wife is not a 


competent witness, under St. 1865, c. 207, to testify to facts and circumstances 
connected with the transaction out of which the alleged malicious prosecution 
arose ; or to testify that, before the prosecution was instituted, she communi- 
cated these facts and circumstances to him. Bliss v. Franklin, 244. 


2. The defendant in an indictment, by offering himself as a witness, waives his 


right to object to any question pertinent to the issue, on the ground that the 
answer may tend to criminate him. Commonwealth v. Lannan, 564. 


8. Requiring a witness to answer a question to which he objects on the ground 


that it may tend to criminate him will not be a ground for sustaining excep- 
tions and granting a new trial, if the bill of exceptions does not show what 
his answer was. Jb. 

See Deposition ; EVIDENCE, 15; Marriep WomaAy, 2. 
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WRIT OF ENTRY. 


1. If land is devised in a will to certain persons, and trustees are directed, by a 
codicil to the will, to receive the rents for a certain number of years, the de- 
visees have a sufficient title to enable them to maintain a writ of entry against 
4 disseisor ; and the existence of a lease of the land for years, made by the 
trustees, will not defeat such writ of entry. Brewer v. Stevens, 346. 

2. A testator, being of opinion that his real estate was so situated that it would 
be likely to improve greatly in value, expressed in his will his wish that no 
part of it should be sold unless absolutely required for the payment of debts 
until at least ten years from the probate of his will; and then devised the 
same to certain persons, to be equally divided among them. By a codicil, he 
authorized his executors, for the purpose of carrying out the wish expressed 
in his will, to mortgage any part of his real estate, and directed that no part 
thereof should be divided or distributed until the expiration of the ten years, 
but that the whole thereof should be retained in the hands of the executors. 
No mortgage was made, but the executors executed a lease of certain real 
estate for one year. Held, that during the time covered by the lease, the 
devisees might maintain a writ of entry to recover the leased premises from a 
disseisor. Ib. 

3. One who is in possession of real estate in which he has an estate of home- 
stead cannot maintain a writ of entry for the same against one who only 
claims to hold the estate in reversion or remainder, after the demandant’s 
death. Kerley v. Kerley, 286. 


See HoMESTEAD. 


